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AhearingintothismatterwasheldinLondon OntarioonMarch25 1997andanExecutive

SessionheldonJuly3 1997inKingston Ontario Thegrievorallegesthatthenotice



oflayoff datedApril1 1996tobeeffectiveMarch20 1997wasimproper Thegrievorhad

beenaregularfulltimeteacherinthenursingprogramwithintheHealthScienceDivision

ShereceivedaBSc inNursingandaMasterofArtsinEducation Shehadbeenemployed

fulltimeintheNursingDivisionfromAugust14 1986untilDecember20 1996 Between

December20 1996andMarch20 1997shewasgrantedreleaseofallteaching dutiesin

ordertoallowhertoengageinretrainingactivities

Thepartieshadenteredintoalocalagreementthattherewouldbenolayoffs

between April1 1993untilMarch31 1996 InNovember1995the Collegedeclaredan

extraordinaryfinancialexigencyasprovidedinart 29ofthecollectiveagreement This

requiredaconsultativeprocesswiththeUnion InNovember1995theCollegegavenotice

totheUnionthatitplannedtoreducethenumberoffulltimeemployeesunderart 2705

whichinvolvesanotherconsultativeprocessandthisprocessoccurredduringtheFallof

1995andWinterof1996 Afterthisprocesshadbeencompleted theCollegedecidedto

layoff anumberofemployeesattheendofthenolayoffagreementwhichexpiredon

March31 1996 OnApril 1 1996approximately83employeesweregivenlayoff notices

Thegrievorwasincludedin thisnoticeoflayoff
OnApril15 1996thegrievorfiledthefollowing

grievance Exhibit2Memo

To PatKirkby

From HalinaZurowski

Date April1526

Regarding Grievance ImproperLayoff

Igrievethatmylayoffisimproper issuedinbadfaithandiscontrarytothe
provisionsoftheCollectiveAgreement

I amentitledtodisplacefulltimeandnonfulltimepositionswithinthe
followingdivisions

HealthScienceDivisionNursingEducationDivisionHealth
TechnologyDivision HumanServicesDivisionContinuing
EducationDivision HealthCareProgram HealthSciences



I contendthatIhavethecompetence skillandexperiencetofulfilthe
requirementsofthesepositionsandthatmyseniorityisgreaterthanany
personsoccupyingtheabove

IalsocontendthatIhavethecompetence skillandexperiencetoperform
therequirementsofthevacantpositionsin

HealthScienceDivisionNursingEducationDivisionHealth
TechnologyDivision ContinuingEducationDivision

Asremedy IrequestthattheCollegerescindmylayoffnoticeimmediately
andprovidemewithdetailsofmyworkloadassignmentasoutlinedin
Article11ofthe CollectiveAgreement Ifthislayoffnoticecreatesanybreak
inemploymentbetweennowandthetimethatthisgrievance isresolved
thenIalsoseekaretroactivepaymentforallsalary plusinterest benefits
seniority etc thatIshouldhavebeenentitledto

HalinaZurowskiSigned

cc Local110

TheCollegehastakenthepositionthatthegrievorsgrievanceisinarbitrable

because shefailedtoidentifypositionsthatshewasseekingtodisplacepursuanttoart

2708 TheCollegeassertedthatthisfailurewasfataltothe grievancebeingarbitrated

Atthecommencementofthehearingthepartiessoughttohavethispreliminary

objection togetherwithtwootherissues dealtwithbeforeproceedingtothemerits

Theissuesorquestionsthatwerepresentedtothe boardarethe following

1 Isthefailuretoidentifypositionsasperart 2706 ifataltothe
grievanceproceedingonitsmerits

2 Whatis theperiodforwhichlayoffrightsareassessed

3 IstheCollegeobligedtoassignlesserthanfull timeassignmentstoa
regularfulltimeemployee

Therelevant articlesinthecollectiveagreementareasfollows

LayoffandInventoryTransfer

2705 WhenaCollegeplanstolay offortoreducethenumberoffulltime
employeeswhohavecompletedtheprobationaryperiod orplansthe
involuntarytransferofsuchemployeestootherpositionsthanthose
previouslyheldasaresultofsuchaplannedlay offorreductionof
employeesthefollowingprocedureshallapply



iii IfrequestedbyamemberoftheCESCwithinthree
calendardaysfollowingthemeetingunder2705 ii the
CESCshallmeetwithinsevencalendardaysofreceiptof
suchrequestforthepurposeofdiscussingtheplannedstaff
reduction thecircumstancesgivingrisetothereduction
thebasis fortheselectionoftheemployeesaffectedandthe
availabilityofalternativeassignments Itbeingunderstood
thattheCollegereservestherighttodeterminethenumber
andcompositionoffull time partial loadandparttimeor
sessionalteachingpositions theCollege shallgive
preferencetocontinuationoffull timepositionsover
partialload parttimeorsessionalpositionssubjecttosuch
operationalrequirementsasthequalityoftheprograms
theireconomicviability attainmentofprogramobjectives
theneedforspecialqualificationsandthemarket
acceptabilityoftheprogramstoemployersstudentsand
thecommunity TheCESCmayrequirethatfurther
meetingsbeheld

2706 WhentheCollege decidestolayoffortoreducethenumberoffull
timeemployeeswhohavecompletedtheprobationaryperiodortransfer
involuntarily fulltimeemployeeswhohavecompletedtheprobationary
periodtoanotherpositionfromthatpreviouslyheldasaresultofsuchlay
offorreductionofemployees thefollowingplacementanddisplacement
provisionsshallapplyto fulltimeemployeessoaffected Wherean
employeeshasthecompetence skillandexperiencetofulfill the
requirementsofthefull timepositionconcerned seniorityshallapply
consistentwiththefollowing

i AnemployeewillbereassignedwithintheCollegetoa
vacantfulltimepositioninlieuofbeinglaidoffifthe
employeehasthecompetence skillandexperienceto
performtherequirementsofavacantposition

ii Failingplacementunder2706 i suchemployeeshallbe
reassignedtodisplaceanotherfull timeemployeeinthe
sameclassificationprovidedthat

a thedisplacingemployeehasthecompetence skill
andexperiencetofulfill therequirementsofthe
positionconcerned

b theemployeebeingdisplacedhaslesserseniority
withtheCollege

iii Failingplacementunder2706 ii suchemployeeshallbe
reassignedtodisplaceafull timeemployeeinanother
classificationuponacceptanceoftheidenticalemployment
conditionsastheclassificationconcernedprovidedthat

a thedisplacingemployeehasthecompetence skill
andexperiencetofulfill therequirementsofthe
positionconcerned



b theemployeebeingdisplacedhaslesserseniority
withtheCollege

iv Failingplacementunderparagraph2706 iii such
employeeshallbereassignedtodisplacetwopartialload
employeesprovidedthat

a thedisplacingemployeehasthecompetence skill
andexperiencetofulfill therequirementsofthe
positionconcerned and

b eachofthepartialloademployeesbeingdisplaced
haslessermonthsofservicewiththeCollegeas
determinedinArticle26 PartialLoadEmployees
thansuchdisplacingemployeesmonthsof
seniority and

c itisunderstoodthattheCollegeretains therightto
assignadditionalworktotheemployee where
warranted subjecttothe limitsprescribedby
Article11 Workload

v a Failingplacementunder 2706 iv orwherethe
employeehaswaivedinwritingtherightin2706
iv suchemployeeshallbereassignedtodisplace

onepartial loademployeeandoneormorepart
timeemployeeswhoseassignedcoursesareas
describedin2706 v b providedthat

i Thedisplacingemployeehasthecompetence skill
andexperiencetofulfill therequirementsofthe
positionconcerned and

ii eachoftheemployeesbeingdisplacedhaslesser
monthsofservicewiththeCollege asdetermined
inArticle26 Partial LoadEmployees orAppendix
IX asappropriate thansuchdisplacing
employeesmonthsofseniority and

iii itisunderstoodthattheCollegeretains therightto
assignadditionalworktotheemployeewhere
requiredsothattheworkassignmentsocreated
constitutesafullloadassignmentinaccordance
withthelimitsprescribedbyArticle11 Workload

v b Thecoursestaughtbytheparttimeemployees
displacedmustbe

i thesameas or

ii essentiallythesameas or

iii prerequisitecoursestothosetaughtby
thepartialloademployeeconcerned



v c Suchemployeeshallhavethelayoffnotice
extendeduntilcompletionoftheassignmentso
createdandshallmaintaincurrentsalaryand
benefitsforthedurationofthatassignment

v d Uponcompletionoftheassignmentsocreated or
asmutuallyagreedbetweentheCollegeandthe
employee suchemployeeshallbe reassignedtoa
vacantfull timepositioniftheemployeehasthe
competence skillandexperiencetoperformthe
requirementsofavacantfull timeposition

v e Failingplacementunder2706 v d such
employeeshallbelaidoffwithoutfurthernotice
uponcompletionofthepartial loadassignment

vi a Failingplacementunder2706 v orwherethe
employeehaswaivedinwritingtherightin2706
v suchemployeeshallbereassignedtodisplace

onepartial loademployeeandengageinapproved
retrainingactivitiessuchthattheemployeeretains
currentsalaryandbenefitsforthedurationofthe
partial loadassignmentprovidedthat

i thedisplacingemployeehasthe
competence skillandexperiencetofulfill
therequirementsoftheposition
concerned and

ii thepartial loademployeebeingdisplaced
haslessermonthsofservicewiththe
College asdeterminedinArticle26
Partial LoadEmployees thansuch
displacingemployeesmonthsof
seniority

vi b Suchemployeeshallhavethelayoffnotice
extendeduntilcompletionofthepartialload
employeesassignmentandshallmaintaincurrent
salaryandbenefitsforthedurationofthe partial
loadassignment

vi c Uponcompletionofthepartial loadassignment or
asmutuallyagreedbetweentheCollegeandthe
employee suchemployeeshallbe reassignedtoa
vacantfull timepositioniftheemployeehasthe
competence skillandexperiencetoperformthe
requirementsofavacantfull timeposition

vi d Failingplacementunder2706 vi c such
employeeshallbelaidoffwithoutfurthernotice
uponcompletionofthepartial loadassignment

vii a Failingplacementunder2706 vi a orwherethe
employeehaswaivedinwritingtherightin2706
vi a suchemployeeshallbereassignedto

displaceasessionalemployee whohasmorethan



90daysremainingonthesessionalemployees
termappointment providedthatthedisplacing
employeehasthecompetence skillandexperience
tofulfilltherequirementsoftheposition
concerned

vii b Suchemployeeshallhavethelayoffnoticeperiod
extendeduntilcompletionofthesessional
employeesassignmentandshallmaintaincurrent
salaryandbenefitsforthedurationofthesessional
assignment

vii c Uponcompletionofthesessionalassignmentoras
mutuallyagreedbetweentheCollegeandthe
employee suchemployeeshallbe reassignedtoa
vacantfull timepositioniftheemployeehasthe
competence skillandexperiencetoperformthe
requirementsofavacantfull timeposition

vii d Failingplacementunder2706 vii c such
employeeshallbelaidoffwithoutfurthernotice

viii a Failingplacementunder2706 vii a orwhere
theemployeehaswaivedinwritingtherightin
2706 vii suchemployeeshallbereassignedto
displaceaparttimeemployeeuponacceptanceof
theidenticalemploymentconditionsasthepart
timeemployeeconcernedprovidedthat

i thedisplacingemployeehasthe
competence skillandexperiencetofulfill
therequirementsoftheposition
concerned and

ii theparttimeemployeebeingdisplaced
haslessermonthsofservicewiththe
CollegeasdeterminedinAppendixIX
thansuchdisplacingemployeesmonths
ofseniority

viii b Suchareassignedpersonshallbedeemedtobe
laidoffandeligibleforrecallinaccordancewith
2709Band2709C 27 03Eandtherightsunder
2709A

viii c Failingplacementunder2706 viii a such
employeeshallbelaidoffwithwrittennoticeof
notlessthan90calendardays Suchemployee
shallbegrantedreleasefromallorpartofthe
normallyassignedduties forthisperiodofnotice
forthepurposeofengaginginretrainingactivities
wheresuchreleaseisfeasiblegiventhenormal
operationalrequirementsfacingtheCollege
Wheresuchreleaseisnotpossible thenotice
periodshallbeextendedbyupto90daysto
permitretrainingandtheemployeeshallmaintain



currentsalaryandbenefitsforthedurationofthe
noticeperiod

viii d Attheterminationoftheperiodreferredtoin2706
viii c suchemployeeshallbereassignedtoa

vacantfulltimeposition iftheemployeehasthe
competence skillandexperiencetoperformthe
requirementsofavacantfull timeposition

viii e Failingplacementunder2706 viii d such
employeeshallbelaidoffwithoutfurthernotice

LayOffGrievances

2708AAnemployeeclaimingimproperlay off contrarytotheprovisions
ofthisAgreement shallstateinthegrievancethepositionsoccupiedbyfull
timeandnonfull timeemployeeswhomtheemployeeclaimsentitlementto
displace Thetimelimitreferredtoin3202forpresentingcomplaintsshall
applyfromthedatewrittennoticeoflay offisgiventotheemployee

2708BIfthegrievanceisprocessedthroughStep2 thewrittenreferralto
arbitrationin3203shallspecify fromthepositionsoriginallydesignatedin
2708A twofull timepositions orpositionsoccupiedbytwoormore
partial loadorparttimeemployees thesumofwhosedutieswillformone
fulltimeposition whoshallthereafterbethesubjectmatterofthegrievance
andarbitration Thegrievorshallbeentitledtoarbitratethegrievance
thereafterunderonlyoneof i ii iii iv v vi vii or viii of2706

CouncilofRegents 11thFloor
forCollegesof 790BayStreet
AppliedArtsand Toronto Ontario
Technology

June3 1992

Re DisplacementofPart TimeEmployees

ThiswillconfirmtheadvicegiveninnegotiationsthatitistheColleges sic
intentionthatfailingplacementofafull timeemployeewhohascompleted
theprobationaryperiodunder2706 iv theCollegewillgivereasonable
considerationtothewrittenrequestofafull timeemployeeabouttobelaid
offtocontinueafull timeassignmentbydisplacingtwoormoreparttime
employeesandtheemployeeshallsetout

a thenamesofsuchparttimeemployees eachofwhom
havelessercontinuousservicewiththeCollege

Uponreceiptofsuchwrittenrequest theCollegewillconsiderthefeasibility
thereoftakingintoaccountsuchfeaturesas

b possiblereductioninefficiency qualityofperformanceor
adverseeffectupontheprogramobjectives and

c thecompetence skillandexperiencetofulfillthe
requirementsofthepositionsconcerned



FUpshaw R Johnston
President Chair
OntarioPublicService OntarioCouncil
EmployeesUnion ofRegents

TheUnionasserts thatart 2706 i referstoa placement situationonlyinthatthe

personseekinga vacantposition isnotseekingtodisplaceanyone Accordingly art

2708hasnoapplicationto2706 i becauseart 2708referstodisplacementsituationsonly

Therefore ifart 2708doesnotapplytotheinstantsituationonehastolookelsewherein

thecollective agreementforasolution Wewereurgedtofindthatart 2708doesnotapply

tothissituationandthereforeweoughttolookatthe LetterofUnderstandingtogether

withart 2705 iii andapplytheword preferences tofulltimeemployeesversuspart

timeorpartialtimeemployeesasper Swanchair unreportedOctoberLambtonCollege

25 1989

TheCollegeasserts thatart 2708appliestothissituation Article2708refers to

layoffsituationswhich iswhatwehaveintheinstantsituation Thepartieshavesetout

whatcanandcannotbegrievedinalayoffsituationandtheyhaveagreedthata grievor

canonlyallegeaviolationinart 2706andcanonlyallegeaviolationofoneofthesub

paragraphs i through viii inthatarticle

Insupportofitsposition theCollegereferredtheboardtoanumberofprevious

arbitrationdecisionsinvolvingcommunitycollegesandOPSEU Theyare Canadore

unreported MacDowellCollegeandOntarioPublicService EmployeesUnionMueck

Chair December12 1996St LawrenceCollegeandOntarioPublicServiceEmployees

unreported ShimeQC Chair September 11 1986Union Brown FanshaweCollegeand

unreported WeatherillChair June17OntarioPublicServiceEmployees Union Stokes

1987TheGeorgeBrownCollegeofAppliedArtsandTechnologyandOntarioPublic

unreported BurkettChair December29 1995ServiceEmployeesUnion deSimone St

unreportedLawrenceCollegeandOntarioPublicServiceEmployeesUnion Brown

ShimeQC Chair February27 1978 andLambtonCollegeandOntarioPublicService

unreported Swan Chair October25 1989EmployeesUnion Sayers



TheUnionassertedthatart 2708shouldbeinterpretedtoapplyonlyto

displacement grievances Thewordingofthearticleidentifiesfulltimeandnonfulltime

employeeswhomthegrievorseeksto displace Ifart 2708werenotgivensuchan

interpretationitwouldmean thatanumberofprovisionsinthecollective agreementwould

beunenforceable Moreparticularly provisionswhicharecontainedelsewhereinthe

collectiveagreementwouldnotcreatebenefitstoemployeesthathadbeenintended For

example aplacementgrievancecouldnotbegrievedwhenoneappliesart 2708beyond

displacementgrievances

Inthe alternative evenifart 2708applies tothe instantsituationandtheUnion

mustcomplywithitsrequirements failuretohavedonesoisnotfataltotheUnions

positionbecauseithasbeenunabletocomplyingivingthenamesofthepositionsthe

grievorseeksbecausetheEmployerhasnotgiventheinformationtothe Unionandthe

grievortoallowtheUniontocomply Thatistosay theUnionhasrequestedinformation

fromtheCollegeregardingthe wintertermof1997forsessional parttimeemployeesand

partial loademployeesandinadditiontheUnionhassoughttohavetimetablesconcerning

theseemployeesinordertoallowittoconstructaworkablefulltimeposition Insupport

ofitspositiontheUnionreliesonReUnitedelectricalWorkers Local 504andCanadian

1964 14LAC 279 Reville where thegrievorin thatcasewastoWestinghouseCo Ltd

belaidoffandclaimedarighttobetransferredtoanotherdepartment However the work

inthatotherdepartment wasclassifiedandthegrievorhadnotreceivedclearance During

thecourseofthegrievancetheregulationswerealteredwhichenabledtheemployer to

revealtotheemployeetheinformationthathesought Thegrievorinthatcaseclaimedthat

hisseniorityrightshadbeenfrustrated TheboardinthatcaseagreedwiththeUnions

positionthat thegrievorsrightshadbeenfrustrated Itscommentsonp 286areasfollows

Itistheboardsviewthattheordinaryrulesoffrustrationof
contractapplytothissituation IthasbeenheldbytheSupremeCourtof

DavidsonvNorstrantCanadainthecaseof 1921 61SCR493 thata
personunderacontractualobligationcannot justifyorexcusehisdefaultin
performanceofitbysettingupthepromiseesnonperformanceofa
conditionprecedentwherethepromiseesnon performanceisduetothe
conductofthepromissor whichmakesitunjustorinequitablethat the



promissorshouldrelyonsuchnonperformance Itisperfectlyvalidto
interpolatethepresentsituationinthisstatementoflawasfollows

Apersonunderacontractualobligation thecompany
obligatedtocomplywithart 1307g iii cannot justifyor
excusehisdefaultinperformanceofit refusingthegrievor
thetransferinquestionunderart 20 bysettingupthe
promisees thegrievors nonperformanceofacondition
precedent obtainingthesecurityclearanceinquestion
wherethepromisees thegrievors non performanceis
duetotheconductofthepromissor thecompanysfailure
orneglecttosupplythegrievorwithapplication forms
requiredbytheDepartmentofDefenceProduction and
processingsuchforms whichmakesitunjustor
inequitablethatthepromissor thecompany shouldrely
uponsuchnon performance

DecisionOnTheFirstQuestion orIssuesupra

Theboardisunabletoagreewiththe Unionspositionthatart 2708doesnotapply

tothe instantsituation Whileitistruethatart 2708 a and b refertodisplacementsand

nottoplacementsthearticlemustbeinterpreted notwithstandingtheeloquent

submissionsonbehalfofCounselfortheUnion toincludeallofart 2706 Weare

supportedin thispositionbythelastsentenceinart 2708 b whichreads Thegrievor

shallbeentitledtoarbitratethegrievancethereafterunderonlyoneof i ii iii iv v

vi vii or viii of2706 Furthermore itistobenoticedthateachoftheparagraphsin

art 2706startwith failingplacement whereupontheemployeeseekingtodisplace

someonemovesondownthe chainseekingsomeonetodisplace Perhapstheparties could

haveincludedthe word placement inart 2708tobemoreclearbutweinterpretart

2708toapplytoalllayoff situations Moreover art 2708isprefacedbythewords Lay off

Grievances Thisinterpretationinourviewisreasonable

Accordingly weareoftheviewthattheMacDowellboardin isCanadore

dispositiveoftheissuethatisbeforeus InreferringtotheShimedecisionofSt Lawrence

andtheWeatherilldecisionin Arbitratorsupra supraCollege FanshaweCollege

MacDowellinthe decision statedatp 10supraCanadore College

Theseareadmittedlyoldcases Buttheyarepreciselyonpoint no
contraryauthoritieswerecitedtous andthelanguageinquestionhasbeen



maintained withoutmaterialchange since1987 overseveralroundsof
bargaining Hadthepartieswishedtochangethecontractlanguage toavoid
theinterpretationgivenbyarbitratorsShimeandWeatherill theycould
easilyhavedoneso Buttheydidnot Onthecontrary Article2708B as
currentlyframed merelyreinforcesthemandatorythrustofArticle2708A
because2708Bnarrowsthenumberofpositionswhichcanultimatelybethe
subjectofarbitralreview Themattersthatcanproceedtoarbitrationarea
subsetofthepositions identifiedinArticle2708A which makesitallthe
moreimportantforthegrievortoidentifythefieldfromwhichthearbitrable
subsetisselected

Inotherwords thecurrentstructureoftheagreementreinforcesthe
interpretationadvancedbyarbitratorsShimeandWeatherilltenyearsago

Inthe case thegrievorclaimedthathehadbeenlaidoffsupraSt LawrenceCollege

contrarytothetermsofthecollectiveagreementandwasmetwiththeemployersresponse

thatthegrievancedidnot specifythepersonswhomthegrievorsoughttodisplace Inthe

case the boardofarbitrationhadtoconsidertheproprietyofasupraFanshaweCollege

layoff andonce againtherewasaproblembecausethe grievorhadnotspecifiedthe names

oftheindividualswhomhesoughttodisplace Sincethe andSt Lawrence Fanshawe

decisions werereleasedthepartieschangedthewordingfrom persons to positions and

thischangewasineffectwhenthe decisionwasmade TheMacDowellCanadoreCollege

boardwasoftheviewthe changewasofnomaterial effect Weagree

Whilethegrievorcontendsthatshewasunabletonameavacantpositionbecauseof

a lackofinformationandthe Collegesreluctancetoprovideherwithanyinformation

concerningvariouspositionsthatmightbeopenorthepossibilityofcobblingcertainpart

timeorpartialworkloadpositions whichisapartofissue 3thathasbeenstatedabove

theboardisoftheviewthatfailingtoname vacantpositionsthatmayhavebeenavailable

toherisafatalflawtothisgrievance TheShime Weatherill andMacDowelldecisions

makeitclearthatthegrievormustdesignatecertainpersonsorpositionsthatsheclaims

sheiscompetenttoperformandhastheskillandexperiencetofilltherequirementsofthe

positionssheseeks Thisthegrievorfailedtodothroughout thegrievanceprocedure We

donotregardtheUnionsallegation thattheCollegemustprovideinformationtothe

grievorastowhatvacantpositionssheseekstobeplacedintobutinsteaditisuptothe



grievorwhenclaimingavacantpositiontosetoutwhatpositionsheisclaiming The

case isdistinguishable inthatthegrievorstatedasreportedsupraCanadianWestinghouse

atp 280 Icanperformtheworkofthefollowingemployeeswhohavelesssenioritythan

I Thegrievorin thatcaseidentifiedtheemployeeswhomhewasseekingtodisplace For

the abovereasons theanswertoQuestion 1isyes

Thesecondquestionis Whatistheperiodforwhichlayoffrightsareassessed

TheCollegestatedthatasofJuly 1996therewerenovacanciesintowhichthe

grievorcouldbeplaced However the effectivedateofherlayoff wasMarch20 1997and

thisincludedareleasefromdutiesasofDecember20 1996forthepurposeofengagingin

retrainingactivities Itis toberememberedthatthenoticeoflayoffwasdatedApril 1 1996

andthegrievancewasfiledonApril15 1996 TheUnionassertsthattheeffectivedateof

thelayoff December20 1996 isthedatewhenthegrievorcanlookaroundtodisplacea

lesssenioremployee TheCollegeassertsthatthetimeforlookingaroundwasApril15

1996 Bothpartiesrelyonthe case forsupportintheirrespectivesupraNiagaraCollege

positions Atpp 5and6the followingcommentsappear

ByArticle805itisclearthatthetimeforsuchconsiderationis
whentheCollegedecidestolay off whichmeanstheeffectivedateofthe
lay offofthegrievorinthiscasewhichwasOctober24th 1988 Asofthat
date underthetermsofArticle805 b thelaidoffemployeehasthe
entitlementtodisplacealesssenioremployeesubjecttotheconditionsset
outinthatArticletofilltherequirementsoftheposition

TheUnionspositionisthat theeffectivedateofthelayoff isDecember20 1996

andifitisApril1996the situationbecomesamatterthatis leftopentopossibleabuse For

example ifthenoticehadbeengivenonJuly1therewouldbenooneteachingandno

incumbentstodisplace Further ifitisinApriltherearesixweekslefttoteachandthe

College wouldnotwanttoeffectuate layoffsatthattime Sothe timetogrieveiswhenyou

aremovedtotheunemployment status



TheCollegeinreferringtothe alsocitedthequotationfromsupraNiagaraCollege

thatdecisionaboveandassertedthatthewords decidestolayoff and effectivedate are

somewhatconfusing

Theanswer accordingtothisboard liesinart 2708Awhichinthelastsentenceof

thatarticlereads Thetimelimitreferredtoin3202forpresentingcomplaintsshallapply

fromthe datewrittennoticeoflayoff isgiventotheemployee Thattimelimitinart

3202requiresthatacomplaintmustbediscussedwiththeemployeesimmediate

supervisorwithin20daysfollowingacomplaintraisedbytheemployee Thecommentsin

doesnotassist theboardindeterminingthisissue That decisionreferstoNiagaraCollege

thedecisionofthecollegeandtheeffectivedateofthelayoff ThedecisionbytheCollege

ontheonehand followingnoticetotheemployeeofalayoff andthe effectivedateofthe

layoff aretwoseparateanddistinctdates Thenoticetolayoff is forourpurposes

containedinart 2708Awhichlimitsthetimefollowingnoticetopresentcomplaints and

thatisthetimewhenthecomplaintsmustbereferredtotheCollege Itisalsoatthattime

thattheemployeemuststateinhercomplaintthatsheisbeingimproperly laidoff Inthe

instantsituationthegrievorwas notifiedonApril 1 1996thatshewastobelaidoff She

filedhergrievanceonApril15 1996claimingthatherimpendinglayoffwasimproper

While theeffectivedateofherlayoffwasMarch20 1997 witharetraining programfrom

December20 1996 shenevertheless hadacomplaintonApril15 1996thatherlayoffwas

improper

Inthisboardsviewthegrievorwas quiteproperly oftheviewthather

employmentwassuchthatshewastobelaidoffatafuturedate Sheclaimedthather

impendinglayoffwasimproperandfiledhergrievanceaccordingly Inthisboardsview

hadthegrievorwaiteduntilDecember1996theCollegewouldhavehadaviableargument

thathergrievancewasoutoftimebecause shehadreceivednoticeofherimpendinglayoff

inApril1996 Sothisboardsviewisthattheperiodforwhichherlayoffrightswere tobe

assessedwasApril1996andnotDecember1996



WhenthegrievorfiledhergrievanceonApril15 1996allegingimproperlayoffshe

was obligatedtolookaroundonApril15foravacant positionthenexisting pursuantto

art 2706 i ornameemployeeswhoheldfulltimepositionspursuanttoart 2706 ii or

iii ornamepartialloadpart timeandsessionalemployeespursuanttotheremaining

subparagraphsofart 2706

Accordingly theanswertoQuestion 2isApril15 1996

Thisshouldendthematterbut thepartiesaskedforaninterpretationofQuestion 3

andtheboard whilereluctanttodoso makesthefollowingobitercommentsinaneffortto

assistthepartiesasrequestedbythem Itmusthoweverbestressedthatthefollowing

commentsareobiteronly

Question 3 Istheemployerobligatedtocombinelesserthanfulltime

assignmentstoaregular fulltimeposition

AgainwereferthepartiestoarbitratorSwansdecisionin InthatLambtonCollege

caseitistobenotedthatonp 1ofthatdecisionsettingout thefactstheboardstatedas

follows

Inthisinstancetheintentionofthegrievanceisthatthegrievorwouldtake
certainteachingassignmentsawayfromeachofthreeemployeeswhoteach
lessthanfulltime intheprocessputtingtogetherafulltimejobmadeupof
piecesofteachingpreviouslydonebyothers Thesepiecesareforthemost
part reliefhours hoursinaparticularcoursewhich iftaughtbythe
principalinstructor wouldgivethatinstructorateachingloadbeyondthat
permittedbythecollectiveagreement

It istobenotedthatthegrievorinthatcasesoughttotaketeachingassignments

awayfromthreeemployeeswhotaughtlessthanfulltime ThequestionfortheSwan

boardwaswhetherornottheemployerwasobligedtocombinelesserthanfulltime

assignmentstoaregularfulltimeteachingemployee Theboardinthatcaseconcluded

thattheemployerwassoobliged IndoingsotheSwanboardlookedattheletterof

understandingthenexistinginthatcollectiveagreementtogetherwithwhatisnowart

2705 iii andconcludedthattheemployerwasobligedtogivepreferencetothe

continuationoffulltimepositionsoverpositionsthatwerelessthanfulltime



However theinstantcaseinvolvesaclaimunders 2706 iwhichseeksavacant

fulltimeposition Hadthegrievor inthe instantcasefiledhergrievanceunders 2706 iv

andnamedtheemployeesshesought todisplace theSwanboardwouldhavebeenmore

persuasiveinourdecision Itmustberememberedthattheboardintheinstantsituation

hasdecidedthatart 2708appliestothe instantsituationandtherefore art 2708Bstates in

itslastsentencethatthegrievorshallbeentitledtoarbitratethegrievanceunderonlyoneof

i viii andtherefore thegrievorintheinstantsituationwasprecludedfrompursuing

hergrievanceunder iv whichwemustassume butitisnotsostated wasthearticlethat

was pursuedintheSwanarbitration

Intheinstantsituationthe partiesagreethatthe matterwaspursuedunderart 2706

i Article2708Bentitlesthegrievortoarbitrateagrievanceunderonlyoneofthe

subparagraphsinart 2706 Article2706 i inthisboardsopiniondoesnotallowthe

grievortosearchandcobbleanumberofpartialorpart timepositionstomakeafulltime

position Ifthe intentofthegrievor istocobbleanumber ofpositionsshemustpursueher

grievanceunderart 2706 iv ifshewishestodisplacetwopartial loademployeesorart

2706 v ifshewishestodisplaceonepartial loademployeeandoneormorepart time

employees Butthisisnotwhatthegrievordidin theinstantsituation Shesoughttobe

reassignedtoavacantfull timepositioninlieuofbeinglaidoff yetshedidnotmention

anypositionbeingsoughtinhergrievance

SotheanswerinthisboardsopiniontoQuestion 3 isnointhecircumstancesof

thiscase

Forall oftheforegoing reasonsthegrievancemustbeandisherebydismissed

DatedatKingston Ontario this12thdayofAugust 1997



C GordonSimmons
Chairperson

HughJohnCook
Iconcur dissent

HughJohnCook
CollegeNominee

DissentAttached
Iconcur dissent

JohnMcManus
UnionNominee


