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AWARDANDREASONS
ONPRELIMINARYOBJECTION

ThegrievorisaprofessorintheSchoolofHealthandCommunityServices OnApril6th 1995heputina
formalgrievancealleging essentially misconductbyGlennyceSinclair thedean TheStatementof
Grievancereads

IgrievethattheCollegehasbreacheditsdutytoactfairly reasonablyandingoodfaithtowardme
Thisbreachcomprises

deviatingfromCollegepolicyonstudentcomplaints

deviatingfromCollegepolicyonfacultyevaluation

usingtheStudentQuestionnaire whichhasneverbeen
negotiatedwiththeUnion forpurposesfor whichitwas
neverintendedandforwhichitispatentlyinadequate and

engaginginanunwarrantedcourseofconduct soliciting
complaintsfrommyclasses therebyunderminingmy
professionalcredibilityandcausingmeunnecessary
embarrassment

Thegrievorasksforvariousremedies includinga declarationthat thedeansconductseriouslydepartsfrom
Collegepolicy anorderthatshenotusethequestionnaire foranimproperpurposeandherapologyfor
embarrassmentcausedtohim

Byagreement thepartiesarguedthearbitrabilityofthegrievanceattheopeningofthehearing

ItistheCollegespositionthatwhateverMrs Sinclairdidwasdoneundertheauthorityofs 601 iii of
theManagementsFunctionsarticleandisimmunefromarbitrators review Sincethereisnoallegationon
thefaceofthegrievanceformthatthedeanhasviolatedanyprovisionoftheagreement itdoesnotsetouta
grievance forthepurposeofs 3212C Section3204Dthenprohibitsusfromdealingwithit

TheunionhardlyrespondstotheCollegesargument Insteadtheunionsaysthattheformalgrievanceand
theallegationsoutlinedtousinargumentsupportacasethattheCollegebreachedadutytoacttowardthe
grievorinafair reasonableandgoodfaithmanner Theunionarguesthat accordingtorecentcaselaw
everycollectiveagreementcontainsanimplied obligationupontheemployertoexercisemanagements
rightsingoodfaithandwithout discriminationorarbitrariness So saystheunion theabsenceofan



allegationthataspecificprovisionoftheagreementhasbeenviolateddoesnotmatter theallegations that
theimpliedobligationhasbeenviolatedareenough

During theunionsrecitalofallegationsweheardofaseriesofevents beginninginOctober1994and
cominguptoearlyApril1995 Here in synopsis iswhattheunionallegeshappened Thedeansentthe
grievoramemorandumexpressingconcernsaboutstudents complaintsthathe hadmissedclassesandabout
the structureofhiscourses Sheallegedlytoldstudentsthatcomplaintshadbeenlodgedagainsthim She
interviewedstudentsabouthisconduct solicitingtheirunfavourable remarks Sheattendedclasses ofother
instructorstosolicitcomplaintsabouthim Shewasnot interestedinhearing positiveorneutralcomments
abouthim andpubliclyberatedastudentwhosospoke Sheignoredhisrequesttogivehimdetailsofthe
complaints Shesenthimamemorandumwarninghimofdisciplineifheviolatedacademicpolicyinthe
future And despitehisobjection sheadministeredaquestionnairetostudentsinhisclassesabouthis

TheCollegesaysperformance that indeed thedeanreceivedcomplaintsfromstudentsthatthegrievorwas
missingscheduledclasses thatshemetwithstudentstodiscussthecomplaints thenmetwiththegrievor
andfinallyadministeredthe questionnaireinthe sameformasthatusuallyadministeredeachyearinevery
class

Absentthe allegationinthegrievanceformthatthedeansconductconstitutedabreachofa dutytoact
fairly reasonablyandingoodfaith thegrievancecouldnotbe arbitrable Theconductwouldfallsquarely
withinthe Collegesauthorityunders 601 iii andcouldnotsupportacomplaintconstitutingagrievance
unders 3212C Fortheagreementofotherarbitrators seeReSenecaCollegeandOPSEU 1978 17
LAC 2d 113 Brown chairman andReMohawkCollegeandOPSEU Younggrievance 1984
unreported Kruger chairman

Butthegrievormakes theextraallegationsand theunionsupportsthembytherecitalofallegedeventswe
havesetout Theunionarguesthat ifproved theseallegationsoffactshowthedeanscourseofconduct
constitutingbadfaith discriminationorarbitrariness Sincesuchconduct theunionsays isbarredbya
prohibitionimpliedineverycollectiveagreement wehavejurisdictiontodeterminethegrievanceasthe
grievorandunionhaveshapedit

TheunionreliesheavilyonthedecisionoftheOntarioDivisionalCourtinReBramptonHydroElectric
Commn 1993 108DLR 4th 168 177 Thecourttherecertainlycomes closetosaying ifitdoesnot
sayexplicitly whattheunionargues for Butifthatindeedisthejudges opinion wehavetrouble
reconcilingitwiththereasonsoftheCourtofAppealinReMetroTorontoPoliceCommrs 1981 124
DLR 3d 684 asinterpretedbytheCourtofAppealinReCouncilofPrintingIndustries 1983 149
DLR 3d 53 andinMetroTorontov CUPE 1990 69DLR 4th 268 Indeed thejudgesofthe
DivisionalCourtinalaterdecision StelcoInc v Steelworkers 1994 111DLR 4th 662 663 675 676
cleavestronglytothereadingofthePoliceCommrscaseinMetroTorontov CUPE

Wedonothave totakeBramptonHydroasfarastheunionwants whattheCourtofAppealsaidinMetro
Torontov CUPEisenoughsupport Thecourtthere

confirmedthatanarbitrator mayproperly indtheemployersduty toexerciseauthorityundermanagements
rightsprovisions fairly withoutdiscriminationandingoodfaithifwhattheemployerisdoingwould



otherwiseundermine negateorundulylimitthescopeofotherprovisions 69DLR 4th at285 286 The
boardinMetroTorontohadconcludedthattheemployersexerciseofmanagementsrights impingedon
employees rightsundertheagreementtobedisciplinedonlyforjustcause Thearbitratorsthere thecourt
said didnotreadthecollectiveagreementunreasonablybyfindingtheemployersdutynottoexercise
managementauthorityarbitrarily Thecourtfoundsupportforits conclusionintheconcludingclauseofthe
managementsrightsprovisionthatforbadexerciseofthediscretioninamanner inconsistentwiththe
provisionsofthisagreement Idat285

Section602ofthecollectiveagreementbeforeusalsorequiresexercise ofmanagement functions ina
mannerconsistentwiththeprovisions ofthisagreement Andwehaveheardalistofallegationsincluding
the deanswarningofdisciplineshouldthe grievorcontinue violatingCollegepolicy Beyond thatspecific
allegation wecaneasilyseethattheendofthe deansallegedinquirymightwellbesomemannerof
discipline possiblydischarge Whenwereads 601togetherwithprovisionsinArticle32governing
disciplineanddischargegrievances wecannotthinkthatthepartiesintendedthattheCollegemightconduct
aninquirypotentially leadingtodischargeordisciplineshortofdischargeunfairly inbadfaith
discriminatorilyorarbitrarily Tothecontrary accordingtoMetroTorontov CUPE wecanjustlysay
thattheCollegeisboundtoproceedfairlyandingoodfaithandwithoutdiscriminationorarbitrariness
Nothingless underthetermsofthis agreement willdo

AwardstheCollegereliesonarenot inconsistentwithourconclusion ReNiagaraCollegeandOPSEU
Millsgrievance 1991 unreported Swan chairman

involvedagrievanceagainstthecollegesperformanceevaluationofthegrievorUnlikewhatwehavebefore
us nothinginthe formalgrievancenorinthe recordallegedthecollegesbadfaithorimpropermotivation
Moreover especially inthepresenceofaprovision virtually identicaltos 3101inthecurrentagreement
governingthesignificanceofperformance appraisalsandemployees rightswhenappraisalsareputin the
employmentrecord theboard foundnothinginthe agreementpermittinganinferenceoftheparties
intentiontolimitthecollegesexerciseofmanagementsrights InReMarkham HydroElectric Commnand
ElectricalWorkers 1992 24LAC 4th 412 Knopf arbitrator thegrievorhadbeendischargedduring
theprobationaryperiod Unliketheagreementbeforeus theagreementdeniedjustcauseprotectionagainst
discharge inthecircumstances WithReCouncil ofPrinting IndustriesandMetroTorontoandCUPE in
mind thearbitratorsearchedforsomeprovisionintheagreement supportingadutyofgoodfaithand
reasonableness Shefoundnone

Intheend itmaynotmattertotheresultwhetherweseetheruleoftheemployersdutyasaproductof
contractinterpretation asthearbitratorsinNiagaraCollegeandMarkhamHydrosaidtheydid orofthe
arbitratorseducatedsenseofhowthe partiesoughttoadministertheiragreement daytodayinareal life
collectivebargainingrelationship Forthepurposeofthisgrievance thekeytothewaytheCollegemust
exercisemanagementsrights isthepotential impactonemployees rightstoprotectionagainstdiscipline
withoutjustcause

Asyetwehaveheardnoevidence Itmaybethat aftertheevidenceandcounselsargumentaredone we
willnotbepersuadedthattheunionsallegationsaretrueorthecharacterizations justified But theunionis
entitledtotry



Wedeclarethatwehavejurisdictiontohearthegrievance assetout inthegrievanceformanddetailedin
theunionsstatementofallegations Theobjectiontojurisdictionisdismissed

DATEDatTorontothis 15thdayofMarch 1996

EdwardSeymour

StanleySchiff chairman


