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AWARD

In his opening statement counsel or the Union

described the grievance which has been referred to this Board

of Arbitration the Board for determination in these

proceedings as having the following three components

1 an allegation that the grievor should not have been laid

off because there is a junior employee Mary Gazel performing

work which the grievor is fully qualified to perform

2 an allegation that the Collegesobligation to give

preference to continuation of fulltime positions over

partialload parttime or sessional positions under Article

2705 o the Collective Agreemens was not met wiuh respect to

the staffing plan for the 199697 academic year and

3 an allegation of an anticipatory breach of the grievors

recall rights in violation of Article 2709 based upon her

being told that if she were to be recalled she would be

recalled on a sessional basis

After hearing the submissions of counsel regarding

the arbitrability of those three components and Union

counsels request for an order directing production of

documents the Board made the following unanimous oral ruling

on June 3 1997

Having duly considered the submissions of counsel we

have reached the followln conclusions

1 The anticipatory breach issue referred to by
Union counsel as issue 3 is not within the scope of

the grievance and will not be heard by this Board of

Arbitration If such a breach occurs a grievance can

be filed in respect of it and duly dealt with in
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accordance with the provisions of the Collective

Agreement

2 We have decided to reserve our ruling on the

arDisrabllity of issue 2ieh fullime position
preference issue and to proceed to deal with issue 1

ie the layoff issue In making this decision we

have taken into account the fact that if the Union is

successful on issue 1 the second issue might well be

moot If the Union is unsuccessful on issue 1 we

will hear further submissions and if necessary
evidence regarding the arbitrability of issue 2

3 We hereby order the College to produce reasonably
in advance of the next hearing date all documents in

the Colleges possession which describe the duties

assigned to Mary Gazel during the 199697 academic

yar

During the course of these protracted proceedings

the Board heard detailed testimony from three witnesses

Georgea Waffle the grievor Helen Brown the coordinator of

the portion of the CollegesPersonal Support Worker Program

pswp fully funded by the Ministry of Health who was

previously a coordinator of the CollegesHome Support Worker

Program HSWP and Georgia Quartaro a Chair in the

CollegesFaculty of Community Services who at the time of

the grievance was responsible for a total of twelve programs

including the PSWP and its predecessors the Mealth Care Aide

Program HCAP and the HSWP and whose responsibilities as

Chair included assigning teaching loads and preparing SWFs

In addition to the testimony of those three

witnesses the Board has before it twenty exhibits which were

entered durln the course of the proceeding In makin the

findings and reaching the conclusions set forth is this award

the Board has duly considered all of that oral and documentary

evidence as well as the submissions of counsel The Board
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has also assessed what is most probable in the circumstances

of the case and considered the inferences which may

reasonably De drawn from the 5oaliy u he evidence

The incumbent Mary Gazel was duly notified of these

proceedings and was given full opportunity to participate in

them Although she elected not to testify a considerable

amount of evidence was adduced through other witnesses

concerning her background qualiications and experience as

well as concerning her duties and responsibilities at the

College Ms Brown for example provided the Board with the

following summary in that regard

Mary Gazel is a nurse She taught for many years in

the HCAP She coordinated the parttime HCAP She

arranged or supervised the field sivice oz a large
portion of the HCAP She developed the beginning
modules for our Level III program when tha was

developed She was involved in many committees that

brought her in contact with other agencies and

government people like the Metro Home Care Program and

the Ontario Community Support Association She worked

with the Alzheimers Society in developing our

cognitively impaired program She has taken training
to be a trainer in HIVAids programing and also to be

a rainer in an experimental program called Through
Other Eyes She served as a resource to our teaching
group on many of those issues

Level III of the HSWP began as a single course called

Caring for the Cognitively Impaired Ms Gazel developed

that course in response to requests from the community that

ome suppor workers De nrained 5o work with clieLwih

dementia She subsequently developed three additional courses

in response to community requests for more specialized skills

Dr Ouartaro told the Board that she selected Ms Gazel to

develop those Home Support Level III courses because she had



the knowledge of the HSWP as it was then being delivered and

had contacts with the community and a good sense of what the

urther training 5he community aencies wskin o wuuld

consist of

Ms Gazel was also instrumental in developing the

HSWPs Home Support for Health Care Aides stream which was

designed to address the needs of health care aides who wanted

to expand their qualifications to include those of home

support workers During the 199495 academic year she and

Ms Brown developed a program for Villa Charities the

Columbus Centre Project designed to train young people to

be culturally sensitive Home Support Workers for the Italian

community

The incurmbentsStandard Workload Form SWF for

the period from September 3 1996 to December 31 1996 was

entered as an exhibit at the behest of the Union over

objection by College counsel who contended it was of no

evidentiary value since i did not eflect the duties and

responsibilities actually performed by the incumbent during

that period That SWF was signed by Dr Quartaro on May 6

1996 and was signed by the incumbent two days later The

three courses listed on it are CARE 5013 CARE 5024 and CARE

5026 The complementary unctions which it lists are

Departmental or Divisional Meetings Promotional Meetings

and Coordination Of Home Support SWFs covering the

periods from January 1 1997 to March 7 1997 and from March

10 1997 to July 4 1997 were also entered as exhibits
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However thev were not Drepared until 1997

At the request of Union counsel who was proceeding

on the assumption LhaL Coll Counsel would argue that the

Board should find the incumbentsposition to be comprised of

all of the duties and responsibilities which the incumbent

actually performed during the 199697 academic year

regardless of when they were assigned to her a list of the

duties whic the incumbent actually peormed in 199697 was

prepared by the College and entered as an exhibit in these

proceedings It includes the following information regarding

the incumbentsactual duties and responsibilities during the

period from the start of September to the end of December of

1996

Sept Nov

CkRE 9008 x 2 Level II for Health Care Aides

Health Illness

CARE 5026 x 2 Level III for Health Care Aides

Carin9 for Persons who

are Cognitively Impaired

CARE 5026 x 2 Level III for Home Support
Workers

CARE 5020 x 1 Level III for Health Care Aides

Contrnunication
Personal Work Skills

CARE 5020 x 1 Level III for Home Support
Workers

Nov Dec

CARE 5013 x 1 Level II for om upport
Workers

Other duties

1 Coordination Plannin and Teachin9 in a

project with Scarborough Support Services for

5



training Private Home Day Care for the

Elderly Aug 96 Marc 7

2 Planning and Student Selection for project
with Villa Charities for training youth a

culturallysensitive Home Support Workers

Sept 96 Feb 97

3 Assisting in coordination of the basic

programs Home Support Levels II III and

Home Support for Health Care Aides

eg tracking student attendance

attending meetings at Home Care Program

4 Beginning Nov 96 negotiations began for 2nd

Personal Support Worker Pilot Project

In explaining why some of the work actually performed

by Ms Gazel during the fall semester of the 199697 academic

year differed from the work listed in the SwF Dr Quartaro

testified that it was always difficult to predict in May what

faculty members would be doing in September except in a

general way based on what was probable It was also her

evidence that at the time she issued that SWF she did not

know whether or not a second PSWP pilot project would be

operating during the 199697 academic year She further

testified that timetabling for the HSWP was particularly

complex because the courses ran for a variety of different

time periods rather than for a semesterized sixteenweek

period and because many different cohorts o students went

through the program simultaneously Students in that program

were generally employed in the field and came to the College

two day per week or in other varying patterns There would

be about 200 students in the program at any given time with

an annual total of approximately 800 to 900 students

comprising a total of between 30 and 40 cohorts However
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this varied from year to year Dr Quartaro also told the

Board To represent the teaching loads accurately on the SWF

we wuuld ned Lo have issued a new SWF every week or at lcast

every two or three weeks I could have done so but it was

not our practice Our practice was to issue SWFs in advance

of the semester indicating probable teaching loads even

though we knew that the exact configuration of courses and

duties would probably be somewhat different

Ms Brown also testified that SWFs were not often

accurate in relation to the HSWP because the program changed

raDidly She testified that in the spring when we did the

SWFs we didntknow what courses we were offering in the

fall so we made u 9uess She further testified that if the

SWFs were to be kept accurate they would have to have been

redone about every two weeks

The PSWP was an initiative which had been discussed

for a number of years prior to its implementation After the

Ministry of Health LongTerm Care Division the Ministry of

Education and the Ontario Community Support Association

decided to jointly develop new provincial training standards

and a model curriculum for workers providing personal care and

support services to people living in longterm care facilities

and in their homes a group called the Training Resource Group

was established with representation from clientsconsumers

workers employers unions educators and related

professions The Training Resource Group began meeting in

January of 1993 produced a number of draft documents that
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were reviewed by external reviewers including Ms Brown and

Dr Quartaro and produced a detailed draft report in July of

1994

The PSWP is a single training program that

consolidates and replaces the HCAP which was established in

the late 1970s to train health care aides who provide basic

health care and other support services to clients in long term

care facilities such as nursin homes and the HSWP which was

established in the 1980s as a successor to the Homemakers

Program to train home support workers who provide basic

health care and other support services in clients homes In

describing the purpose of the initiative which ultimately led

Eo Ehe essablishmenL of Lh cunsuliddproram Ms Brown

stated

There was feelin9 in the community that too many people
were enterin9 peoples homes to do different tasks It

would be easier for the client if one person could do

more tasks It would be cheaper for the government to

make more use of an unregulated worker and there was

already a lot of crossover between health care aides

and home support workers so it made sense to bring
those two together

Personal Support Workers are trained to provide basic

health care and support services in long term care facilities

and in clients homes The range of services they provide

depends upon the individual needs of each person they support

and can include home management such as shopping house

cleaning and meal preparation personal care such as

dressing personal hygiene mobility and other routine

activities of living family responsibilities such as

routine care giving to children and social and recreational
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activities

After the Training Resource Group produced the

aforementioned draft report Personal upport Worker pilot

projects were run at seven institutions including George

Brown College to further explore the feasibility of

introducing that consolidated program When Dr Quartaro

became aware in the late fall of 1995 that the College had

been selected as one of the locations at which a PSWP pilot

project was to be run she assigned Ms Gazel to coordinate

the pilot project and to be the lead teacher in it She

listed Ms Gazelsduties and responsibilities regarding the

pilot project as follows during the course of her testimony

to organize the delivery of the pilot
to be involved in student recruitment
to come up with a plan for the delivery with herself

and other teachers I expected her to be the lead

teacher but I didntexpect her to teach all of it

to find a practicum location so the students could do

their institutional placement and to negotiate with

the institution which was a delicate matter for

example how many students would come the day that

they would come what work they would do what the

College was expectin the students would learn while

they were there what support and supervision we

would expect from the agency and how the students
would be evaluated

She also needed to maintain involvement with the people
administerin9 the pilot project and primarily would

need to be involved in the evaluation of the pilot at

the end That meant notin her own observations and

also capturin the feedback from other teachers and
fromsud so ha w could be as helpful to the

evaluator as possible

gh also ave th foowntstimony when asked why

she selected Ms Gazel to perform those duties and

responsibilities

Because Mary Gazel had a sinqularly appropriate
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background for this ghe had experienctachinO th

HCAP and knew that program well and through her work

coordinating the continuin9 education sector of that

program she had current knowledge of the field and the

agencies She also had experience in the HSWP She

had experience designing and developing curriculum

She developed the Level III HSWP curriculum and had
also been instrumental in developin the Home Support
for Health Care Aides stream in the HSWP That was

really the first piece of crossover training that wed

done in a formal way and it was clear that if a PSWP

came into being we would be doing a lot of crossover

training of that sort Mary Gazel is also a diplomatic
person and I thought she would be able to work well
with the agencies sending students and with the staff
where students did their placement who might be very

apprehensive about these new students The pilot
required a lot of expertise but it also required
something of a sales job some ability to get people
on board about something new that was unsettling

The first pilot project ran from December of 1995 to

March of 1996 With the assistance of the model curriculum

outline which accompanied the aforementioned draft report Ms

Gazel prepared the course outlines and other materials used to

teach that pilot project Although other teachers delivered

parts of the program she taught much of it herself and also

carried out the other duties and responsibilities described

above

Dr Quartaro chose 5he faculty for the first pilot

project The grievor was teachin9 in the HSWP at the time of

the first pilot project but was not chosen to participate in

that project Dr Quartaro provided the Board with the

following explanation of why she did not choose the 9rievor

Because she was relatively new to the department and

still becomin9 accustomed to delivering the HSW

content and I wanted people who were very comfortable

and experienced in deliverin9 that content the also

had very little community experience and that was the

key in the Home Support Worker Program I wanted a

group of people who could work together well and
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flexibly so we could deliver the pilot project well
and also develop good feedback

In November of 1996 the College was selected as the

sole site at which a second Home Support Worker pilot project

was to be run commencing in February of 1997 Since she was

very pleased with the manner in which Ms Gazel had

successfully run the first pilot project Dr Quartaro

assigned her to play a similar key role regardin the second

pilot project She also 9ave her that assignment because she

anticipated that the PgWP would come into existence and

wanted to draw upon her expertise and advice concerning how

best to move from havin two quite different programs to

having a single program with three distinctly different

delivery modelsie one for fulltime fees paying students

another for continuing education students who would take the

courses on a parttime basis over a longer period of time and

a third for persons employed in the community who would take

the courses in varyin9 patterns such as two days per week

Late in the summer of 1997 the College was notified

that the HCAP and PSWP would be cancelled as of September 1

1997 and that they would be replaced by the PSWP

When Dr Quartaro decided to give the rievor notice

of layoff in February of 1996 she anticipated that the PSWP

would probably be introduced at some point in the future but

she did not know when During crossexamination she

acknowledged that she wanted to be sure to retain Ms Gazel

because she was the best person to be involved in implementing

the PSWP when it was approved However she also ave the
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following testimony regarding that decision

Q As the Chair you see your role as selecting the

best for the College in terms of staff

A Certainly I see my role as selecting the best staff

for the College when were in a hiring position
Thats not the position we were in We were in a

bumping position I was looking at the

qualifications of the people we had

Q But your decision enabled you to retain the best

A Yes it did

Q That is your objective as a Chair to whenever

possible retain the best

A My objective as a Chair is to deliver high quality
programs That includes having qualified staff

Duringreexamination on that matter Dr Quartaro testified

that in bumping situations the question is not whether the

person is the best person for the job but whether they are

qualified for the job She further testified that her

decision to lay off the grievor and retain Ms Gazel was based

upon her conclusion that the grievor was not qualified to do

Ms Gazels job That view was also shared by Ms Brown

The grievor received her initial health care training

durin 196566 in the Nursin Assistant Program at Scarborouh

General Hospital from which she received a Nursing Assistant

Certificate She then wrote provincial examinations to become

a Registered Nursing Assistant RNA and worked in that

capacity in the Hospitalspaediatric unit from July 1966 to

February of 1970 From February of 1970 to March of 1972 Ms

Waffle worked as an RNA at a residence operated by the

Metropolitan Toronto Association for the Mentally Retarded

where she obtained a Certificate in Residential Training
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developed knowledge and understanding of the needs of

developmentally delayed persons through work experience and

classroom trainln and became involved in fundraisins and

activities related to the Special Olympics During the period

from April of 1972 to May of 1978 she gained additional

paediatric nursing experience as well as adult nursing

experience by working as an RNA at the Hospital for Sick

Children Sunnybrook Health Science Centre and Princess

Margaret Hospital She became a Registered Nurse RN in

1978 after completing the Diploma Nursing Program at George

Brown College She engaged in fulltime and parttime general

duty nursing on a variety of units at the Hospital for Sick

Children from July of 1978 to April of 1990 While working

there she also began to take courses at York University

Atkinson College as a parttime student majoring in health

studies and graduated with a Bachelor of Arts in the spring

of 1995 through courses taken at York and Ryerson She then

enrolled in a Master of Education program at Brock University

and by the spring of 1996 had completed the first two courses

in that program

From March of 1988 to June of 1990 the griever was

employed as a parttime teacher at the Regional School for

Nurin Assistants operated by the Ministry of Colleges and

Universities Although that position primarily involved

facilitating students clinical training in long term care

facilities and acute care hospitals it also involved some

classroom teaching of nursing theory when the griever was
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called upon to replace an absent teacher During the

fallwinter semester of 198990 the grievor was a parttime

lead clinical teacher in Seneca Coll9s Diploma Nuzsin

Program providing students who were in the fourth semester

of that sixsemester program with clinical learning

experiences in the paediatric units of YorkFinch Hospital

In September of 1990 the grievor commenced

employment at George Brown College as a fulltime professor

She was hired to teach in the Nursing Assistant Program

currently known as the Practical Nursing Program Students

entering that program must have graduated from Grade 12

unless they are accepted into the program as mature students

During the 199091 and 199192 academic years she sezvcd

clinical teacher for students throughout that ninemonth

program and also taught classes in growth and development

and in human behaviour She developed and supervised a

preceptorship program by liaising with nine hospital and

community health care facilities for the provision of diverse

pregraduation experiences for students through preceptors

ie staff members serving as guides to students performin9

work at those hospitals and other facilities She also

liaised with representatives of twelve childcareaencies to

organize early childhood observational experiences for first

semester students She participated in the development of a

combined nursingnursin assistant entry level semester and

served first as a member and then as the chair of the

committee responsible for developing the curriculum for that
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combined semester When that combined semester was

implemented in the fall of 1993 she was the only faculty

meraber from the Nursin Assistant Proramasined to teach in

the combined program

The grievor taught at Centennial College during the

199495academic year after being laid off by George Brown

College and grieving that layoff That grievance was

resolved by means of an exchange arrangement under which the

grievor was temporarily transferred to Centennial where she

taught as a sessional while retaining her fulltime status at

George Brown College While at Centennial College she

taught in the first semester combined nursing program and

also in the flcx proram upradinRNAsto RNsIn

addition to teaching an introductory communication course in a

classroom setting she provided students with a variety of

clinical learning experiences She was also involved in

curriculum development interviewing stakeholders within

community agencies and incorporating their needs assessments

into a more versatile and communityoriented nursing program

In June of 1994 Ms Gazel was the successful

applicant for a posted position of professor in the HSWP

The grievor did not apply for that position because she was on

her way to Centennial College am a result of the first

layoff notice and grievance referred to above

After receiving another layoff notice from George

Brown College in the spring of 1995 the grievor was

reassigned to the HSWP in the Faculty of Community Services
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where she taught Health and Personal Care Level II focusing

upon aging chronic illness and communicable diseases as

well as handsonpersonal care skills necessary for providing

SUppOrt care in the home Advanced Personal Care Level III

which incorporated a review of the Level II content and

further educated students in the methods necessary for

providing optimum care in the home and The Client with

Cognitive Impairment Level III which facilitated the

development of student understanding of the challenges facing

Alzheimer clients and their families Since many of the

students in the HSWP program were previously untrained

nonprofessional health care providers whose first language

ws not English and who came from diverse cultural

backrounds the grievor developed improved preparation and

organization skills improved strategies in conflict

resolution and adjusted teaching strategies and methods of

presentation to facilitate the students learning and their

dvlopment of positive attitudes in caring for clients

Teaching The Client with Cognitive Impairment also

necessitated research and additional preparation for teaching

course content with which the grievor was unfamiliar prior to

receivin that assignment Her workload also included

Leachin at the Colurabus Centre where she found it ncccssary

tO further adjust her teaching strategies testing methods

and evaluation for the particularly challenging group of

students she encountered there with very weak English skills

and extremely limited knowledge and experience in Canadian
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health care and culture

By letter dated February 27 1996 the College

through Michael Cooke the Academic Dean of the Faculty of

Community Services gave the griever formal notice that

effective May 27 1996 she was going to be laid off from the

College as a result of her position as a fulltime professor

becoming redundant due to budget restraints On March 14

1996 Ms Waffle filed the grievance which ultimately gave

rise to these proceedings

In February of 1996 when the griever received that

layoff notice Ms Gazel was heavily involved in the first

PSW pilot project performing the duties described above She

wa also the HCAP continuing education sector coordinator

which was a role that she had been performing for several

years She was also assisting in the coordination of the Home

Support for Health Care Aides stream of the HSWP and

assisting Ms Brown in coordinating other aspects of the HSWP

because Ms Brown was being treated for a serious illness

which necessitated a substantial reduction in her teaching

hours and in the stress and time involved in performing her

duties as a coordinator There was no formalized division of

duties in the latter role and what Ms Gazel did to assist

Ms Brown changed from time to time depending on what there

was to be done and upon how ill Ms Brown was at various

times Ms Gazel did most of the external committee work and

also handled day to day problem solving regarding student

issues and agency issues when Ms Brown was not at the
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College Unlike students in many of the Collegesother

programs who enrolled themselves in a program and paid tuition

ee for it students in the HSWP were employed by comraunlty

agencies through funding provided by the government which

also provided the students with a daily living allowance The

coordinatorsduties for that program involved liaising with

the community in various ways including representing the

College on community commitLees discussin student selection

student progress and other student issues with community

agencies and acting as a resource person for community

agencies Those duties also included meeting with the

Ministry of Healthsliaison person from time to time

Ms Gazel alu yeLLed the health care aide

certificates held by HCAs who wished to upgrade to HSWs

through the Home Support for Health Care Aides stream of the

HSWP This vetting had been performed by Ms Gazel for a

number of years and was necessary to determine whether the

prorams which they had completed at other institutions

including many located in other parts of the world were

equivalent to the CollegesHCAP Although Ms Brown did some

of that vetting even before her illness necessitated her

seeking additional assistance from Ms Gazel in coordinating

the HswP she of Len took questionable HCA certificates to Ms

Gazel for vetting because Ms Gazel had more experience with

that than she did

Article 2706 of the Collective Agreement provides

in part as follows
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When the College decides to lay off or to reduce
the number of fulltime employees who have completed
the probationary period or transfer involuntarily
fulltime employees who have completed the probationary
period Lo anoshrpuiiun mthat previously hlda

a result of such layoff or reduction of employees the

following placement and displacement provisions shall

apply to fulltime employees so affected Where an

employee has the competence skill and experience to

fulfill the requirements of the fulltime position
concerned seniority shall apply consistent with the

followin

i An employee will be reassigned within the

College oa vacant fulltime position in

lieu of being laid off if the employee has

the competence skill and experience to

perform the requirement of a vacant

position

ii Failing placement under 2706isuch

employee shall be reassigned to displace
another fulltime employee in the same

classification provided that

a the displacing employee has the

competence skill and experience to

fulfill the requirements of the position
concerned

b the employee being displaced has lesser

seniority with the College

One of the primary matters in dispute between the

partie i the issue of what constitutes the incumbents

position for the purpose of determining whether the grievor

has the competence skill and experience to fulfill the

requirements of the position concerned as required by

Article 2706iia In his submissions addressing that

ssue Unon counsel contended that todtne the

to be displaced the Board should consider the duties and

responsibilities assigned to the incumbent as of the date the

grievorslayoff became effectiveie May 27 1996 and
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should exclude from consideration any work which was assigned

to the incumbent after that date As indicated below he

also contended 5hat the incumbents continuing education

coordinator duties should be excluded from consideration He

further submitted that the SWF issued to the incumbent in

early May of 1996 for the fall semester of 1996 is the best

evidence of the duties and responsibilities which had been

assigned to the incumbent as of that time

Although Union counsel anticipated that counsel for

the College would argue that the Board should consider all of

the duties which the incumbent actually performed during the

199697 academic year reardless of when they were assigned to

her the argument wic sue actually advanced was that the

Board should follow the approach adopted by arbitrator Carter

in St Clair College and OPSEU grievance of K Barei OPSEU

File No 88C427 preliminary award dated May 15 1989

reported in 6 LAC 4th 442 unreported final award

dated October 17 1989 and determine the core pattern of

duties and responsibilities performed by the incumbent during

the course of her employment She also referred the Board to

a number of subsequent awards and submitted that arbitrator

Carters approach has been considered by many other

arbitrators without disagreement concerning his description o

the position to be analysed

In replying to that argument Union counsel submitted

that the approach adopted by arbitrator Carter has been

rejected in a number of subsequent cases and is no longer the
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law contended that th saw says that the position to

be considered for displacement purposes is the position as of

the date the layoff becomes effective and reiterated that

the aforementioned SWF is the closest evidence of assignments

for that purpose

In the two aforementioned St Clair College awards a

board chaired by arbitrator Carter was called upon to

interpret what was then Article 805 the material portion of

which was substantially similar to Article 2706iias

quoted above In order to expedite the hearing of that

matter it was decided that the board should issue a

preliminary award setting out their understanding of the

intent and meaning of that provision and then proceed to deal

with the merits of the grievance to determine if there had

been a breach The boardsunanimous preliminary award dated

May 15 1989 includes the following observations at pages

67 regarding what constitutes the position for the

purposes of that provision

As we read this language Article 805 it

expresses an intention that the competence skill and

experience of the displacing employee be measured

against the benchmark of the content of the position
bein claimed The problem however is to define the

content of that position in an objective manner so as

to maintain in the lay off situation a balance between

respect for seniority and recognition that an employer
is not required to reorganize its work assignments to

accommodate the particular qualifications of a more

senior employee In situations where job content is

not well defined as in Lhis case this task can pose

considerable difficulties

In the boards view what one must do in this kind

of case is to determine the core pattern of duties and

responsibilities performed by an incumbent teacher

during the course of her employment It is this core
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pattern of duties that forms the content of the

position against which the competence skill and

experience of a displacing employee must be measured

If it can be established that a displacing employee is

responsibilities being performed by an incumbent with

less seniority then under the terms of article 805

this incurabent would be displaced

In determining this core pattern of duties and

responsibilities however it is not sufficient to take
a snapshot of the duties and responsibilities of the
incumbent at just one point in time Not only may some

of the duties change from semester to semester but
some may also be peripheral to the central core of

duties Rather what we must do is examine the actual
work assignments given to an incumbent over an extended

period of time to identify the basic pattern of duties

and responsibilities performed by that incuntbent It

is this core pattern of duties that make up the

position and provides an objective standard against
which to measure the competence skill and experience
of the displacing employee

In the final award dated Outobel 17 1989

arbitrator Carter summarized the conclusions reached in the

preliminary award as follows at page 3

In an earlier award we reached the conclusion that
this provision which had been amended in the last

round of negotiations no longer contemplates a

competition between the displacing employee and the

person presently holding the position Rather than

comparing the competence skill and experience of

these two employees it is now necessary that the

qualifications of the displacing employee be measured

against the content of the position being claimed

This exercise however is by no means easy since the
content of the job must now be determined in an

objective manner and not simply by reference to the

qualifications of the incumbent What must be done
therefore is to identify the core pattern of duties
and responsibilities performed by n inuumbent teauhez

during the course of her employment

Later in that award arbitrator Carter added the

following refinement to that approach at page 4

In identifying this pattern the more appropriate
approach in our view is to confine our consideration
to those courses that had been assigned to the
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incumbent prior to the layoff of the rievor It is
at the point of layoff that the collective agreement
requires the employer to put its mind to whether a

displacing employee has the competence skill and

experience to fulfill the requirements of ne position
At this time absent any precise job description past
assignments are the only concrete evidence of the

responsibilities that define the position While the

College may have contemplated other assignments in the

future such future intentions are hardly an objective
measure of what constitutes the position Rather what
must be looked to is the past pattern of assignments in
order to establish an objective benchmark against which
to measure the grievors qualifications

The propriety of excluding from consideration future

assignments which are made after the date of lay off has been

confirmed in a number of subsequent cases See for example

Niagara College and 0PSEU grievance of KW Martin 0PSEU

File No 88C730 award dated October 31 1989 in which

arbitrator HD Brown wrote in part as follows at page 6

The question then is what meanin is to be given
to position for the purposes of the application of
Article 805b As the time for determination of the

grievorsskill is as of the date of layoff it is the

position held by the employee whom the grievor seeks to

displace which is at issue His position at that time
is made up of a number of courses of teaching for which
he is responsible and for which he has been assigned by
the College as indicated in the SWFs Courses of

instruction which he may be subsequently required to

teach are not then part of the position although it is

expected that as a full time Teaching Master he will
be required to teach for the full academic year
Nonetheless his position for the purposes of the

layoff provisions is we find that which covers his

teaching assignments as of the date of layoff

After quoting from pages 6 and 7 of the arbitrator Carters

preliminary award in St Clair College and describing the

reference which counsel for St Clair College had made in that

case to it being possible to determine the content of the

position based upon past experience the award continued as
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follows at pages 78

That reference and the conclusion reached by the Board

in that matter is significant in that it indicates that
wha is to De determined is Lhe job connof h

incumbent as at the date of layoff together with the

consideration of what had been the past requirements of
the position

The Carter award did not define the position in

terms of future teaching assignments which would not be

set by the College at that time for the entire academic

year If that was to be the criteria it would be

possible to defeat the seniority rights of the laidoff

employee by structuring future courses in a manner

which would effectively prevent that employee from

exercising the displacement rights under Article

805 b we conclude that thi Articl requires
the grievor to have the requisite competence skill and

experience as at the time of layoff The position
at that time is that which the incumbent fills with his

responsibilities for teaching assignments at that

time

In tha case te Doard was only called upon Lo

whether the rievor had to show that he had the ability to

teach the incumbentscourses for both the fall and winter

terms of the 198889academic year or for merely the fall

term as the College did not take the position that the

position also included courses tauhby he incumbent in the

past

In Niagara College and OPSEU grievance of William

Mymryk OPSEU File Nos 88B943 88B871 88C149 88C152 award

dated November 20 1989 at pages 34 arbitrator Devlin

expresse agreement with the approach se forth by biraor

Carter in the aforementioned preliminary award subject to the

exclusion of future teaching assignments which as noted

above is a limitation which was articulated by arbitrator

Carter himself in the final award dated October 17 1989
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College made its decision to lay off the Grievor the

teaching assignments for the winter term beginning in

January of 1989 had not been made This was also true
when the Grievor received his notice of layoff on July
25 1988 and when he subsequently filed his grievance
in early August

If this Board were now to consider the
incumbents position with reference to his teaching
assignments during the winter term of 1989 we would
in effect be altering the nature of the position
considered both by the College in making its layoff
decision and by the Grievor at the time of the filing
of his grievance This in our view could not have
been the intention of the parties and for this reason

we are not prepared to consider the courses taught by
Ehe incurabent in the winter term of 1989 as relevant

tO the position sought by the Grievor

In St Clair College and Ontario Public

Employees Union May 15 1988 Carter unreported
the Board was called upon to consider the meaning of

the term position in Article 805 The board
concluded that a position consists of the core duties

and responsibilities of the incumbent over a

representative period of his employment Subject to

the qualification that this cannot extend to future

teaching assignments for the reasons set out above we

agree that this is an appropriate standard against
which to measure the skill competence and xprience
of the Grievor

In this case although the College introduced
SWFs for the incumbent dating back to the fall of

1984 the evidence and argument of both parties were

directed to the courses taught by the incumbent in

the fall of 1988 In the absence of any submission to

the contrary we find that these courses were

representative of the core duties and responsibilities
of his position

Other cases have also confined their consideration to

the incumbentsduties and responsibilities in the academic

term in which the layoff takes place After reviewing the

cases referred to above arbitrator Burkett came to following

conclusion in Fanshawe College and OPSEU grievance of Leslie

Dobos OPSEU File No 96F846 award dated June 4 1998 at
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pages

When reference is had to the foregoing
jurisprudence under this collective agreement we are

driven to the conclusion for the same reasons

articulated by arbitrators Brown and Devlin that the

position in respect of which a grievor must establish

hisher ability under article 2706 is the position
occupied by the junior incumbent comprised of the

courses being taught during the term that the layoff is
to be effective This is not a surprising result given
the competing interests that are at stake the

preference given to senior employees for continued

active employment on the one hand and on the other

hand the Collegesneed to have its course offerings
taught by qualified professors In the face of these

competing interests it would make little sense to have

the senior mployee laid off to the street if heshe is

capable of teaching the bundle of courses that the

College has assigned to a junior employee at the time

of the proposed layoff Indeed such a result while

it would not advance the interest of the College in

having its course offering taught by qualified
individuals would undermine seniority rights We

reiterate that under this collective agreement
seniority operates to permit the senior employee to

displace the junior employee in a layoff situation

where the senior employee can establish that heshe has

the competence skill and experience to teach the

bundle of courses assigned to the junior employee
during the term that the layoff is to take effect

In Canadore College and OPSEU grievance of JP

Condon OPSEU File No 97D939 award dated November 26 1998

arbitrator Swan made the following observations at pages 910

There has been some debate in the jurisprudence as

to precisely which bundle of duties is to be used as

the template against which an employ wishing to

displace must be measured In Re St Clair College and

Ontario Public Service Employees Union Barei 1989 6

LAC 4th 442 Carter the template proposed was

the core pattern of duties and responsibilities
performed by an incumbent teacher during the course of

her employment In later cases such as Re Fanshawe

College and Ontario Public Service Employees Union

Dobos unreported June 4 1998 Burkett and Re

George Brown College and Ontario Public Service

Employees Union McAuley unreported July 24 1998

Mitchnick a much narrower snapshot template is

proposed the position of the incumbent as it is

comprised in the academic term in which the layoff is
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