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AWARD

ThegrievancedatedOctober28 1996arisesundertheprovisionsofacollective

agreement ineffectbetweenthepartiesatallmaterial timeinwhichtheGrievorclaimsas

follows

TheCollegeisin violationoftheCollective
Agreementin thatithasfailedtoplacemeinavacantfull
timepositionorinapositioncurrentlyoccupiedbya
personorpersonswhosedutiesincludeteaching inthe
followingareas HumanRelations Philosophy
InterpersonalSkills CommunicationSkills Psychology
HumanitiesorSocialSciences orcounsellingofstudents
TheremedyrequiredisthattheCollegeshallplacemeinto
afulltimeregularpositionwithoutlossofsalary benefits
oremploymentstatus

Atthehearing theEmployerraisedapreliminaryobjectionastothejurisdiction

oftheBoardtodealwiththisgrievancewhichitclaimsthatastheGrievordidnotfollow

themandatory requirementsofthecollectiveagreementapplyingtoagrievanceofthis

issue hecannotproceedwiththegrievance Thoseemployeespotentially affectedbythe

outcomeofthegrievancelistedaboveweregivennoticeandattendedatthehearing The

BoardreceivedtheevidenceandsubmissionsofthepartiesconcerningtheEmployers

preliminarypositionandreserveditsdecisionwithoutdealinginanywaywiththe merits

ofthegrievance

Asaresultofareinstatementofanemployee anoticeoflayoffwasgiventothe

GrievoronSeptember24 1996whichinpartsetsoutasfollows

Thiswillconfirmthat theCollegehashadtoeffecta
reductioninstaffingrequirements



InaccordancewiththeprovisionsoftheCollective
AgreementforAcademicEmployees theCollege
EmploymentStabilityCommitteehasmetforthe purpose
ofdiscussingtheplannedstaffreduction thecircumstances
givingrisetothereduction andtheemployeesaffected

ItiswithregretthattheCollegemustnowadviseyouthat
atthepresenttimenopositionhasbeenidentifiedforyou
beyondyourcurrent assignment Asaresult the Collegeis
proceedingtoprovideyouwithninety 90 calendardays
writtennoticeoflayoff srequired inaccordancewith
Article2705vii oftheCollectiveAgreement Inthe
eventthattheCollege identifiesanotherpositionforyou
theCollegeshallprovideyouwithwrittennoticeof
reassignment inlieuoflayoff JohnStruthers Chair
SchoolofComityServices isavailabletomeetwithyouto
discussthe basisofyourselectionforlayoff ifrequested

Followingreceiptofthis notice theGrievormetwithJohnStruthersafter whichthe

grievancewasfiled ItistheEmployerspositionthattheGrievorwasrequiredto

specificallyidentifyparticularpositionswhotheemployeeclaimsentitlementtodisplace

whichhedidnotdoandfailedtocomplywiththerequirementsofArticle2708 the

termsofwhichareasfollows

LayOffGrievances

2708A Anemployeeclaimingimproperlayoff
contrarytothe provisionsofthisAgreement shallstatein
thegrievancethepositionsoccupiedbyfull timeandnon
full timeemployeeswhomtheemployeeclaimsentitlement
todisplace Thetimelimit referredtoin3202for
presentingcomplaintsshallapplyfromthe datewritten
noticeoflayoffisgiventotheemployee

2708B Ifthe grievanceisprocessedthroughStep2
thewrittenreferraltoarbitrationin3203shallspecify
fromthepositionsoriginallydesignedin2708A twofull
timepositions orpositionsoccupiedbytwoormore
partial loadorpart timeemployees the sumofwhose
dutieswillformonefull timeposition whoshall
thereafterbethe subjectmatterofthegrievanceand
arbitration Thegrievorshallbeentitledtoarbitratethe



grievancethereafterunder onlyoneof i ii iii iv
v vi vii or viii of2706

Theresponseofthe EmployeratStep1ofthe grievanceprocedureheldon

November15 1996setoutinaletterofthatdatetotheGrievorsetsoutinpartas

follows

ItistheUnionspositionthatthe Collegehasviolatedthe
CollectiveAgreementinthatithasfailed toplaceyouina
vacantfull timepositionorinapositioncurrentlyoccupied
byapersonorpersonswhosedutiesinclude teachinginthe
areasofHumanRelations Philosophy InterpersonalSkills
CommunicationsSkills Psychology HumanitiesorSocial
Sciencesorapersonresponsibleforcounsellingof
students TheUnionalsoquestionedwhetherornotthe
Collegehadfollowedallofthe stepsrequiredunderarticle
f27

ItistheCollegespositionthatappropriatenoticetothe
Unionwas givenonSeptember13 1996followedbya
meetingonSeptember16 1996incompliancewitharticle
2705 Thereforeanygrievance atthistimeconcerning
mattersunderarticle2705wouldnotbewithinthe
grievancetimelimits

Withregardtoarticle2706theCollegefollowedallofthe
stepsnecessarytotrytofindanappropriateplacementfor
you Atthispointinthe processitisyourresponsibilityto
providepositionsandthenames offacultyinthose
positionswhoyoufeelyoucanreplace

thOnNovember25 theGrievorgavenoticeofproceedingtoStep2whichisas

follows

TheCollege sreplytomygrievanceatStepOneis
unsatisfactory IwishtoproceedtoStepTwo

WithrespecttotheCollege sassertionthatmygrievance
wasnotfiledwithin therequiredtimelimits noticeof



layofftothe Unionisnotnoticetome Ireceivedwritten
noticeoflayoffonSeptember27 1996andhavebeenin
fullcompliancewiththetimelimitsspecifiedunderarticle
2705

Withregardtothefinalparagraphofthememoof
November15 1996concerningmygrievance theCollege
hasnotinvolvedmedirectlyinanyefforttofindan
appropriateplacementnorhavetheyprovidedmewiththe
informationnecessarytoidentifypositionsIcouldbe
placedin

OnDecember3 1996 theGrievorwas

reassignedtoa sessionalpositionintheSchoolof
CommunityServicesasatemporaryreplacementforDavid
Sernickwhohasrequestedaparentalleaveofabsence
Accordingly yourlayoffnoticeperiodshallbeextended
untilcompletionofthesessionalassignmentonApril25
1997andyourcurrentassignmentonApril25 1997and
yourcurrentsalaryandbenefitsshallbemaintainedforthe
durationofthesessionalassignment

AStepTwogrievancemeetingwasheldonJanuary6 1997 thereportofwhich

isasfollows

ThiswasfollowedbytheGrievorsnoticetothe Collegethatthe answerwas

unsatisfactoryandthematterwasreferredtoarbitrationandfurtherstated
Also IdonotacceptthatthepositionIamnowinisa

sessionalposition

thOnFebruary6 theUnionadvisedthe Collegethatthereplytothe grievancewas

notsatisfactoryanditwasbeingreferredtoaBoardofArbitration

OnApril28 1997 theGrievorwrotetoMr Quinlan PresidentoftheCollege as

follows



NogrievancewasfiledconcerningthereassignmentoftheGrievortoasessional

positionbutitistheUnionspositionthatthisissuewasrolledintothegrievanceand

dealtwithattheStepTwogrievancemeeting inJanuary

ItisthesubmissionfortheEmployerthatpursuanttoArticle 2708a the

Grievormustidentifypositionsandnames oftheemployeeswhotheGrievorclaimsto

displaceinthegrievanceandonreferencemustidentifytwoemployeesfromthatgroup

Thesearemandatoryobligationsoftheemployee whoviolateshisresponsibilitiesunder

thecollectiveagreementwhenhechoosesnottoberesponsiveandthereforeeliminates

theBoardsjurisdictiontodealwiththegrievance FailureoftheCollegetoprovide

informationtotheGrievorisnotrelevanttotheGrievorsresponsibilitiesunderthis

Article TheGrievorreferredonlytoareasofteachingandnotpositionswithout

identifyingtheoccupantswhichmustbedonein accordancewiththetimelimitsof

Article3202yettheGrievordidnotidentifyapositionandemployeeuntilhisletter

datedApril28 1997toMr QuinlanwellbeyondthetimerequirementsofthisSection

TheGrievorhadpreviouslybeenputonnoticebytheCollegeofhisrequirementsand

couldhaveremediedthatconcernatStepTwoofthegrievanceprocedure whichhedid

notdo Article2708 b requiresspecificityin thewritten referraltoarbitrationwhich

wasnotprovided

Initssubmission thegrievanceisimproperlyfiledunderthisArticleandneither

thereferraltoarbitrationbytheGrievororbythe Unionidentifiedtwofull timepositions

asthesubject matterofthearbitration Therefore theprocedureisfatallyflawedwhen

theselectionwasmadesixmonthsaftertherequirementofthetimesetoutin

Article2708 b whichlimitsthe processingto20daysfromthedateofnoticeoflayoff

giventotheGrievoronSeptember24 1996TheGrievorsfailuretocomplywiththese

termstherefore meansthatthegrievancehasbeenabandonedandthatprocesscannotbe



rectifiedbytheBoardwhichdoesnothavejurisdictiontohearthegrievanceonitsmerits

asaresultofthenoncompliancewiththemandatory termsofthecollectiveagreement

Referenceinitssubmissionwasmadetothefollowingawards ReFanshawe

CollegeandOntarioPublicServiceEmployeesUnion Weatherill June17 1987 Re

TheGeorgeBrownCollegeofAppliedArtsandTechnologyandOntarioPublicService

EmployeesUnion Burkett December29 1995 ReConestoga CollegeandOntario

PublicServiceEmployeesUnion O Shea January20 1978 ReHumberCollegeand

OntarioPublicServiceEmployeesUnion HD Brown February18 1992 Re

FanshaweCollegeandOntarioPublicServiceEmployeesUnion Simmons August12

1997

MrDunsmorefurthersubmittedthattheEmployerhadnotwaiveditsrightto

objecttothejurisdictionoftheBoardbut hadmadeatimelyobjection tothedeficiency

inthegrievanceassetout intheStepOneresponsebytheDeanandcontinuedinits

responsetotheStepTwomeetingbyMr Fogal Thereby theEmployerputtheUnion

onnoticeofthedeficiencyanditsobjection tothegrievanceReCanadoreCollegeand

OntarioPublicServiceEmployeesUnion MacDowell December12 1996

Initssubmission whateveroccurredwithregardtotheGrievorsassignmentin

December1996isnotrelevanttothe jurisdictionalissuetheCollegeraisedwithregardto

thisgrievanceunderArticle 2708 TheEmployerdidnotignoretherightscontained in

Article2708buttheDeanalertedtheGrievortothe objectiontothe grievanceanddid

notindicateatanytimethatitwouldnotrelyontherequirementsof Article 2708with

whichtheGrievorhadnotcompliedandknewthathehadnot donesowhichwasthe

College spositionascommunicatedtotheGrievorthatthegrievancewas consideredto

havebeenimproperlyfiled



ThesubmissionoftheUnionisthatthe grievanceisclearonitsfacein

thatitidentifiedpositionsorpersonsteaching inthosepositionsinthedivisionsor

departmentsandcouldnotbeclearerthanreferencetocounsellingofstudents

CounsellorsareincludedinthecollectiveagreementwhichisthepositiontheGrievor

soughtItwassubmittedthattheresponsetothegrievanceatStepOne datedNovember

15 1996amounts toawaiverbytheEmployeroftherequirementsofArticle2708 a in

thattheGrievorwastoldthatitwashisresponsibility toprovidethepositionsandnames

offacultyandbydoingso indicatedthattheCollegewas notrelyingonanyfailureto

complywiththatArticle TheUniondidnot atanytimeindicateitwouldonlysupplythe

namesatarbitrationanditisitspositionthattheCollegewasrequiredtoprovidethe

namesofemployeestoaddtothepositionsclaimedinthe grievance

Itwasfurthersubmittedthattherewas noprovisionfortheEmployertoassigna

full timeprofessortoreplaceanotherfull timeprofessoronasessionalbasisasoccurred

inDecember1996bywhichthe90daytrainingrightsweredenied andextended the
thnoticeperiodfromJanuarytoApril25whichinessencerevokedhislayoff Thisissue

initssubmission formspartofthegrievanceandwasdealtwithatStepTwobythe

CollegeandthereforeevenifArticle2708a isfoundtoapply aremedialissuearises

fromthis assignmentoftheGrievorwhodidnotaccepta sessionalposition

Itwas submittedthatthenamingoftwofull timepositionsandemployeesunder

Article 2708 b wasnotcompliedwithbutitwasovercomewhentheUniontookafresh

stepinthereferencetoarbitrationwithoutresponsebytheCollegethattherehadbeena

violationofthisterm ThetwoclaimswereidentifiedbytheGrievorinhis letterdated
thApril28beforewhichtherehadbeennocorrespondence fromtheCollegetothe Union

thatithadnot metthetermsofArticle2708 b Initssubmission theCollegewaived

itsreliance onArticle2708 theGrievorindicatedthatheneededmoreinformation to



makethe decisionrequiredwhichwasnotprovidedtohimandwaiteduntilthehearingto

objecttothe formofthenoticeofreferraltoarbitrationandhadnotmadeaprompt

objection tothegrievancebutitssilencebecameacceptanceandwaiveditsrelianceon

Article2708

IntheCanadoredecision supra theboarddealtwiththegrievanceincludinga

claimunderArticle2708 a inwhichtheEmployerobjectedinthattheGrievorfailed to

identifythepotentialpositionsoccupiedbyotherstheGrievorclaimedentitlementto

displaceandthathebreachedthemandatory provisionsofthisArticleThegrievance

wasdismissedbytheBoardinwhichboththepreviousawardsofArbitratorShimeand

ArbitratorWeatherillwerereferredtointhecontextthattheprovisionsofArticle27as

presentlyconstitutedintheagreementaremandatoryandthatfailuretocomplyisfatal to

the successofthegrievance Atpage10 the boardstated

Theseareadmittedlyoldcases Buttheyarepreciselyon
point nocontraryauthoritieswerecitedtous andthe
languageinquestionhasbeenmaintained withoutmaterial
change since1987 overseveral roundsofbargaining Had
thepartieswishedtochangethecontractlanguagetoavoid
theinterpretationgivenbyarbitratorsShimeand
Weatherill theycouldeasilyhavedoneso Buttheydid
not Onthecontrary Article2708b ascurrentlyframed
merelyreinforces themandatorythrustofArticle2708a
because2708Bnarrowsthe numberofpositionswhichcan
ultimatelybe thesubjectofarbitralreview Thematters
thatcanproceedtoarbitrationareasubsetofthepositions
identifiedinArticle2708a whichmakeitallthemore
important forthegrievortoidentifythefieldfromwhich
thearbitrablesubsetisselected

Inotherwords thecurrentstructureofthe
agreementreinforcesthe interpretationsadvancedby
arbitratorsShimeandWeatherillten yearsago

Itfollows wethink thatMr Muecksgrievance is
fundamentallydefectiveandthereforeisnotarbitrable



TheGrievorintheinstantmatterreferredtoareasofdutiesinwhichherequested

afull timevacantpositionbutdidnotstateinhisgrievancethosepositionswithinthose

areasthatheclaimedtobeabletodisplace Theonlyspecificpositionwhich hereferred

toiscounsellingofstudentsandthereisacounsellorclassificationincludedinthe

collectiveagreement the incumbentofwhichisresponsibleforassistingstudentsEven

ifthatreferencein thegrievancesatisfiedadescriptionofapositionforthepurposes of

Article2708a therequirementisstatedin thepluralinidentifyingthefieldas indicated

intheabove fromwhichtwo full timepositionsbeingthesubsetreferredtoaboveare

requiredbyArticle2708b The grievancedoesnot onitsface complywiththat

requirementandwas notdealtwithinthemannerrequiredbyArticle2708untilthe

GrievorsletterdatedApril28 1997 Thatstatementexceedsthetimelimitsetoutin

Article 2708a which hasreferencetoArticle 3202whichhasbeenheldtobe

applicablefrom thedateofnoticeoflayoff totheGrievor Inthatregard wehave

referencetotheFanshaweCollegeaward supra the mostrecentawardonthisissue

referredtothisboardandwhichdealswiththesameissuearisingoutofArticle2708and

interaliaastothe timelimitrequirement TheBoardatp 17stated

ThedecisionbytheCollegeontheonehand following
noticetotheemployeeofalayoff andthe effectivedateof
thelayoff aretwoseparateanddistinctdates Thenotice
tolayoff is forourpurposes contained inart 2708a
whichlimitsthetimefollowingnoticetopresent
complaintsandthatisthetimewhenthecomplaintsmust
bereferredtotheCollege Itisalsoatthattimethatthe
employeemuststateinhercomplaintthatsheisbeing
improperlylaidoff

TheBoardinthatcasedealtwithagrievanceofimproperlayoffin whichtheCollegeas

inthepresentmatter tookthepositionthatthegrievancewasnotarbitrable becausethe

GrievorfailedtoidentifypositionsthatshewasseekingtodisplacepursuanttoArticle

2708andthatfailurewasfatal tothe arbitrationofthegrievance whichthemajorityof



theboarddismissed Weareadvisedthatthisawardhasbeenmoved bytheUnionfor

juridicalreviewbutnotyetdealtwith Theawardhowever maybeconsideredinthe

contextofthesameissuebetweenthepartiesinthe presentmatterandinwhichtheboard

appliedtheratiooftheCanadoreaward Asaresult itwas foundthatthe failingtoname

vacantpositionswhichmayhavebeenavailable totheGrievorwasafatalflawtothe

grievanceandreferredtothepreviousdecisionswhichmadeitclearthattheemployee

mustdesignatecertainpersonsorpositionsthattheGrievorwascompetent toperform

whichshehadfailedtodothroughoutthe grievanceprocedure Atp 15 itisstated

WedonotregardtheUnionsallegationthattheCollege
mustprovideinformationtotheGrievorastowhatvacant
positionsheseekstobeplacedintobutinsteaditisupto
theGrievorwhenclaimingavacantpositiontosetoutwhat
positionsheisclaiming

andatp 18

WhentheGrievorfiledhergrievanceonApril15 1996
allegingimproperlayoff shewasobligatedtolookaround

thonApril15 foravacant positionthenexistingpursuantto
Art 2706 iornameemployeeswhoheldfull time
positionspursuanttoArt 2706ii or iii ornamepartial
load part timeandsessionalemployeespursuanttothe
remaining subparagraphsofArticle2706

Thus followingthatdirection theGrievorwasrequired toidentifypositions inthe

contextofthenoticeoftheGrievorslayoffonSeptember24 1996atwhichtimewithin

thetimerequirementsofArticle2708 a theGrievordidnotfollowwhatisclearlythe

mandatoryprovisions ofArticle2708 TheBoardheldthe viewthatfailingtoname

vacantpositions thatmayhavebeenavailabletoherisatotalflawtothegrievance



Intheinstantmatter thegrievancewaspresentedinwritingatStepOneofthe

grievanceprocedureandameetingwasheldonNovember15 1996referredtoabove

thereportofwhich setsoutthe reasonsoftheCollegeforrejectingthegrievancein

compliancewith Article3203 TheGrievorgavenoticethat theanswerwas

unsatisfactoryandproceededtoStep2whichmeetingwasheldonJanuary6 1997and
ththereasonsoftheCollegeforits rejectionweresetoutinitsletterdatedJanuary 20

Fromthat itisnotedthatdiscussionswereheldunderArticle 2706andappliedtothe

Grievorwhothencanbeassumedtohavehad forthepurposesofcompliancewith

Article2708 sufficientinformationtonamethepositions whichheclaimsentitlementto

displace ThenafterStepTwo thenoticeofareferraltoarbitrationmustspecifytwoof

thepositionsandnamesoftheemployeeswhowillbethe subjectmatterofthe

grievanceatarbitration pursuanttoArticle2708b Neitherthereferencetoarbitration

bytheGrievorortheUnioncomplieswiththatrequirementofArticle2708 b itwas

onlybyletterdatedApril28 1997 thattheGrievornamedtwocounsellorpositionsand

theemployeesheclaimedtodisplaceTherearealimitednumberofcounsellorpositions

intheCollegeofwhichtheGrievorwas awareatthetimeofhislayoff andthereisno

reasonableexplanationthatthe informationheprovidedbythisletter couldnothave

beenobtainedandprovidedbyhiminhisgrievanceasrequiredbyArticle2708a We

donotaccepttheUnionsallegationthattheGrievorwasprejudicedinhispresentationof

thegrievancebylackofinformationprovidedbytheCollegeas inthesecircumstances

withinthefieldofthecounselling ofstudentsreferredtointhegrievance andsetout in

theGrievorsletterinApril1997 thosepositionsexistedandcould havebeenidentified

inthereferraltoarbitrationasmandated byArticle 2708b The collectiveagreementis

draftedinspecificandcleartermsthattheresponsibilityrestswiththe employeewho

claimsanimproperlayofftostatethepositions theemployeeclaims Thatfollowsavery

detailedlayoffprocedurebywhichsuch informationrequiredbyArticle2708a should



beobtained ThatprocedureinvolvestheCESCandafterthatconsultingprocess if

required noticesoflayoffaresenttotheaffectedemployees Article2706setsoutthe

placementanddisplacementprovisionsapplyingtothoseaffected Inthisprocess

variouspositions vacantoroccupiedbyfull time part timeandsessionalemployeesare

consideredbeforealayoffiseffectedTo completethatprocess theremustbe

considerableinformationusedandavailablewhichanaffectedemployee mayrequest

pursuanttoArticle2705 vii toobtainanunderstandingoftheemployer sreasonsfor

theselectionoftheemployeesanditspositionastotheskillandexperienceofan

employeetoteachin availablepositions

ThosetermsthenareconsistentwiththeGrievorsresponsibilitytosetoutthe

precisenatureofthisgrievancewithinthe meaningandintentofArticle2708including

themandatory timelimitforsuchactioninArticle3202 TheGrievorscomplaintinhis
thletterdatedApril28 thattheCollegefailedtoprovidehimwithinformationcannotbe

supportedanddoesnot relivehisresponsibilitytocomplywiththe mandatorytermsof

Article2708 TheonusisplacedbythepartiesdirectlyontheGrievortosubmita

grievanceinthe requiredformandsubstancetoallowthe Collegeandincumbents ifany

toknowwhat isbeingclaimedtowhicharesponsecanbemade

Thereisnoevidencethatthe Employerdeliberatelyorinbadfaithwithheld

pertinentfactsfromtheGrievorwhichwouldimpairhisabilitytocomplywith

Article2708 TheratiooftheCanadoreawardandtheolderbutrelevantdecisionssettle

thisissuewhichplacesthe responsibilityofcompliancewiththosetermssquarelywith

theemployee These aresubstantiverequirementsofthecollectiveagreementwhere

failuretocomplyis fatalforthesuccessofthegrievance whichconclusionreflectsthe

exactinglanguage thepartiesdesignatedtodealwithcomplaintsofimproperlayoff

Thereby thepartieshaveputtheburdenonthecomplainanttocomplyinordertohave



theissuedealtwith bywhichtheinputorlacktherebybytheCollegeisnotrelevantto

the satisfactionoftheemployeesonusunder Article2708

TheBoardthereforeconcludes thattheGrievorfailedtocomplywith the

requirementsofArticle2708whichishisresponsibility andthatthe deficiencycannotbe

curedbyanuntimelynotificationinApril ofthepositionsandnamesofpersonswhich he

intendstodisplace

TheUnion submitted inthealternativethatifthegrievancewasfoundnottobe

filedinaccordancewith Article2708 thattheCollegehadwaiveditsrightstoobjectto

suchnoncompliancebythe Grievorasfound Theapplicationofwaiverwasdealtwith

intheGeorgeBrownCollegeaward supra in whichtherewasanobjectionofthe

Collegethatneitherthegrievanceorthereferraltoarbitrationidentified anypositions

underArticle2708andtheboard waswithoutjurisdiction TheBoarddealtwith the

Unionsallegationthatthe Collegehadwaivedanyobjectionthatitotherwisemighthave

hadastothegrievanceandsubmittedthattherequirementsofthisArticleareprocedural

whichcanbewaived Referenceinthatawardwasmade tothefollowingstatement in

CollectiveAgreementArbitrationinCanada Palmer

Thetermwaiverwillbeusedtodescribesituationswhere
failuretomaketimelyobjectionstononcompliancewith
theproceduralrequirementsofthegrievanceprocedure
preventstheobjection frombeingraisedlater

Conductwhichhasbeenheldtoamounttowaiverincludes
allowingagrievancetogothroughthegrievance
procedure failuretoobjectatthefirstopportunity not
exercisingatthetimethe grievanceisfirstpresented and
employeroptionsstipulatedinthecollectiveagreementto
refuseanuntimelygrievance substantial lackof
compliancewiththegrievanceprocedurebybothsides in
anattempttosettlethegrievance



ThatBoardfound thatthe provisionsofArticle2708canbewaivedastheyestablishthe

proceduretobefollowedinthefilingandprocessingofanygrievance claimingimproper

layoff Itdoesnotaffectthe heartofthe boardsjurisdictionandthereforecanbewaived

inthesamemannerasamandatorytime limitswhicharefoundtobesubjecttothe

applicationofthedoctrineofwaiverInthataward itwasnotedthatwhilethegrievance

didnotidentifyspecificchallengedpositions itwasallowedtoproceedfromStepOneto

StepTwowithoutobjectionfromtheCollegeandtherefore itwasfoundthatthe

proceduralrequirementswerewaivedwheretheCollegewasadvisedorallyofthe

positionsinissue Itwas statedthattheCollege ifrelyingonArticle2708b should

havemadeapromptobjectionuponthereferraltoarbitrationandnot eightmonthslater

andthereforewaiveditsreliance uponthe requirementsofArticle2708b

WehaveconsideredthefindingsoftheBoardinthataward butalsohave
referencetothe previousawardswhichclearlyindicate thatthe termsofArticle2708are
substantialandmandatoryandthefailuretomeetthosetermsasamatterofsubstance is
fatal toagrievance ThatisthepositionwhichthisBoardfollowsandadopts Therefore
thedoctrineofwaiverasdescribedandappliedintheGeorgeBrownaward doesnot
applytowaivesubstantialandmandatoryrequirementsofthe collectiveagreement
Apartfromthat theMinutesofbothStepOneandStepTworesponsestothegrievance
clearlyindicate theCollegesobjection tothetimelinessofthegrievanceandasstated in
thereportdatedJanuary20 1997

ThegrievancehasbeenimproperlyfiledandthatArticle
2708requiresthatthe grievanceshallstatethepositions
occupiedbyfull timeandnonfull timeemployeeswhom
theemployeeclaimsentitledtodisplace

Wefindthatanobjectionwasraisedatthe firstopportunitybytheCollegetorespondin

writingtothegrievanceandwhichobjectionitcontinuedatthesecondstepresponseto

the grievance ThereferraltoarbitrationisaprocedurefollowingtheEmployersreplyat

StepTwoandunderArticle3204a thematterreferredtoarbitrationwhichwasbothby



theGrievorandtheUnion whereitwas statedthattheCollege sansweratStepTwowas

notsatisfactory ThatStepResponseincludedtheCollege spositionwithregardtoits

objectiontothegrievance Itwas therefore notnecessaryfortheCollegetofurther

recorditsobjectionafter thenoticeofreferraltoarbitrationinordertopreserve its

objectionmadeinitiallyinresponsetothe grievance Thissituationisclearly

distinguishablefrom thefactsintheGeorgeBrownawardandleadstotheconclusionby

thisBoardthattheCollegedidnotinfactwaiveitsrighttoobjecttothearbitrabilityof

thisgrievance Thereisnoevidencethat theCollege intendedordidindicatethatit

wouldgiveupitsrightstorelyonthestricttermsofArticle2708astotheclaimofthe

Grievorsuch astoconstitute abasistoapplythedoctrineofwaiverintheapplicationof

contractualterms TheGrievordidnotmeethisresponsibilitytoprovidethedetailsof

the specificpositionsandpersonswhichheintendedtodisplace whichishis

responsibilityunder thetermsofArticle2708andthatfailureasindicatedintheprior

awardsisfataltothearbitrabilityofthe grievance

TheUnionfurthersubmitted thatapartfromsuchafinding aremedialissue

surviveswithregardtotheGrievorsclaimthathewasimproperlyassignedtoasessional

appointmentbytheCollegein theSchoolofCommunityServicesasatemporary

replacementforanotherfull timeemployeethushislayoff noticeperiodwasextendedto

April25 1997 TheCollege respondedtothatclaimattheStepTwomeetingofthe

grievancehowever itwasnotaseparatecomplaintpursuedbytheGrievorunder

Article3202normadebystatementofclaiminthe grievancedatedOctober28 1996 If

theBoardfoundithadjurisdictiontodetermine thatgrievance thatissuemightariseasa

matterofremedyflowingfromthegrievanceAshowever theBoardhasdeclined

jurisdictiontodealwiththegrievance ithasnoauthoritytomakeanydetermination

underthetermsofthecollectiveagreementwithregardtoasecondaryissuewhich does



notinthe alternativetomakingadeterminationoftheissue ofimproperlayoffsurviveas

anissuewhenthegrievanceonwhichitisbasedhasbeendismissed

Forallofthesereasons theBoardmustfindthatitdoesnothavejurisdiction

underthe collectiveagreementtodeterminethe meritsofthe grievance

DATEDATOAKVILLETHIS DAYOFFEBRUARY 1998

HOWARDD BROWN CHAIR

SHERRILMURRAY UNIONNOMINEE

R GALLIVAN EMPLOYERNOMINEE


