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INTERIM AWARD

ThreeUniongrievances U99383 U99508 U99565werereferredtotheBoardfor

itsdeterminationoftheissuein eachgrievancethatintheMotivePowerDivision theCollege

failedtogive preferencetofull timeoverpartialloadpositionswithspecificreferencetothe

partialloadpositionheldbyThomasKovari Prior tothescheduledhearinginMay2005but

adjourned theUnionrequestedproductionbytheCollegeofthetimetablesforallnonfull time

employeesintheMotivePowerDivisionforeachtermfromfall2002toandincludingthe

summer2005termandrequestedalistofthecoursesincludingtheCourseInformationSheets

forallcoursesin thatDivisionduring thistimeperiod TheCollegedeniedtherequestfor

productionofthisinformationand insodoing CounselwroteinhislettertoMs Nursedated

May3

WithoutprejudicetoanypositionwhichtheCollegemaytake
inthis matter Iwouldalsonote thatsinceArticle2does not
dealwithparttimepositions informationregardingpart time
positionsisirrelevanttothis matter

Theissueofproductionofdocumentswasraisedatthis hearingatwhichtheBoardwas

requestedbythepartiestogiveaninterimrulingonthisissueandaswell dealingwiththe

request bytheCollegeforparticularsoftheUnionsgrievances Followingthesubmissionsof

counselatthehearing theBoardreserveditsdecisionanddidnotproceedwiththe meritsof

thegrievancesbutagreedtorenderitsdecisionbeforeproceedingfurther TheBoardhas
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subsequentlymetinexecutivesessiontoconsiderthesubmissionsandthepreparationofits

awardonthispreliminaryissue

Thegrievancesconcern theapplicationofArticle 202ofthecollectiveagreement

between thepartieswhichisasfollows

202TheCollegewillgivepreferencetothedesignationof
full timepositionsasregularratherthanpartial loadteaching
positionsasdefinedinArticle26 partial loademployees
subjecttooperationalrequirementsasthequalityofthe
programs attainmentoftheprogram objections theneedfor
specialqualificationsandthe marketacceptabilityofthe
programstoemployers students andthecommunity

It isthesubmissionoftheUnionthatin ordertomeetitsonusthat theCollegeshould

havecreatedafull timeposition itmustshowthatthereisabodyofworkwhichwouldrequire

suchapositionandrequirestheinformation requestedconcerningworkassignedtoSessional

PartialLoadandPartTimeemployeeswhich information isrelevanttoobtainacomplete

pictureoftheworkperformedintheDivision

ReferencewasmadetotherecentawardofaBoardchairedbyPC PicherdatedJuly

29 2005whichdealswiththesame issueraisedinthis matterand submittedthatthisBoard

shouldfollowthatdecisionandordertheproductionofdocumentswhichtheUnionrequestsof

theCollege Inaddition thefollowingawardsrelatingtothisissuewerefiled ReGeorge

BrownCollegeandOPSEU Shime December23 2002 ReGeorgeBrownCollegeand
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OPSEU Devlin January16 2003 ReGeorgeBrownCollegeandOPSEU Knopf

December17 2004 ReAlgonquinCollege andOPSEU Knopf May27 2003 ReSt

LawrenceCollegeand OPSEU Shime May18 2005

ReFanshaweCollege andOPSEU HD Brown August17 2004 ReFanshaweCollege

andOPSEU HD Brown November10 2004

Thesubmissionfor theCollegeisthattheissuein thegrievanceconcerntheallegationof

aviolationofArticle2inrelationtothePartialLoadpositionheldby

Mr Kovariwhichisallegedshouldbe afull timeposition Thereisnoquestion ofbadfaithor

erosionofthebargainingunitbytheCollege Part timehoursandPositionsarenotregulatedby

Article2andshouldnotbelookedatbytheBoard ItissubmittedthatthePicherdecisionin

thisregardiswrongandshouldnotbefollowedbytheBoard asconsiderationoftheworkof

part timeemployeeshasnoplaceinanallegedbreachofArticle2 Part timeemployeesare

notwithinthebargainingunitandarenotcoveredbyArticle2whichappliesonlytoPartial

LoadandSessionalemployees WherethepartiesincludePartTimeemployees itisstatedas

inArticle2705dealingwithlayoffs inwhichcontexttheCollegegives considerationtotheuse

ofparttimeemployeesbutthereisnosuchrestrictioninArticle2 Itisthereforesubmittedthat

theUnionsrequestforproductionofdocumentsforparttimepositionsisnot relevanttothese

grievances

Itwassubmittedonthecasespresented itisclearthatpart timeemployeesdonot

formpartofArticle2andtheBoardhasnojurisdictionwherethereisnoconstraintonthe
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College initsuseofpart timeemployeesinrelationtoArticle2 Referenceinsupportofits

positionismadetotheAlgonquinCollegeaward supra whereArbitratorKnopfruled

Thatthearbitratoronlyhasjurisdictiontolookatthenumber
ofnon full timehoursbeingtaughtbysessionalorpartialload
appointmentstoseeifthoseassignmentshavebeenmadein
compliancewithArticle2

The bodyofworktobedealtwithbytheUnionmustcomefrom SessionalorPartial

LoademployeesandnotfromPartTimeemployeepositionswhicharenotregulatedbyArticle

2 ReferenceinthisregardwasmadealsotothedecisionoftheSt Lawrenceaward supra

ThereisnoimpliedrestrictionontheCollege astoitsuseofpart timeemployeesforthe

purposesofconsiderationoftheissue inthesegrievances underArticle2as itisnotrequiredby

thosetermstobe concernedwithpart timepositions Therefore theCollegeobjectstothe

Unionsrequestforproductionofinformationconcerningpart timepositionsinthisDivision

TheCollegehasrequestedparticularsoftheUnionas towhythepositionofMr Kovarishould

befull time Alternatively anyorderofproductionshouldbelimitedtoPartialLoador

Sessionalpositionsfromthetimethegrievanceswerefiledandnotbefore Toproducethree

yearsinformationastocoursestudiesandtimetablesistooonerousand indicatesanimproper

intentoftheUniontolearnifacasecanbemadeout

Thesubmissionfor theUnionisthatArticle2isclearandunequivocal thatthematterof

preferencetodesignatefull timepositionsappliestoPartialLoadandSessionalanddoesnot



6

therebyincludethesameissuewithregardtoPartTimeemployees Thatclassification relates

tothosewhoteachsixhoursperweekorlessandthosepersonsareexcluded fromthe

bargainingunit Nonetheless thefactsarethat theCollege doesemploypart timeteacherswho

areassigned teachingofdutiesperformed withintheirtimeframesetoutabove Whether that

denotesahierarchyofemploymentclassifications theuseofpart timeemployeesisrecognized

as referredtoinArticle27 Layoffastheyperformcourse teachingassignmentswithintheir

employment Although therefore theconditionsofArticle2relatingtopreference forfull time

positionsdonotcoverpart timeemployeesbutonlypartial loadandsessionalemployees the

instantissue ofproductionofdocumentstotheUnionbasedontheclaimsinthegrievances

underArticle2 hasrelevancenottopersonsemployedaspart timebuttotheassignmentof

workintheDivisionwherethegrievancesarise Theinformationcannotbefor thepurposeof

establishinganypreferenceforparttime employeesasthatisnot coveredunderArticle2but

whatthoseemployeesteachformpartofthebodyofworkwithintheDivisionwhich isthe

information theUnionisentitledtoobtaininordertoconsider thefactualbasisforthe

grievancesasalloftherelevantfactsarenotwithinitsknowledge Itisonlyafterthatdisclosure

bytheCollegethattheUnioncanconsiderwhetheritcanmeetthethresholdonustoshowa

primafaciecase Whenthatdecisionismade the Unionisina positionandcouldprovide

particularstotheCollegeofthebasisforthegrievancestobedealtwithatarbitration

Thisissue isnotoffirstinstancebetweenthesepartiesasthesamemattercameupfor

reviewand decisionbythePicherBoard supra arisinginadisputebetweenthesameparties

underthesamecollectiveagreement The sameissueisstatedatp 2ofthataward
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Asa preliminarymatter theUnionseeksanorderforthe
productionofcertaindocumentationinthepossessionofthe
College The Unionassertsthatthesedocumentsarerelevant
toestablishingitsallegedbreachofArticle2andmaintainsthat
itdoesnot havereasonableaccesstothematerialitseeks For
itspart theCollegehasaskedforanorderexcluding
considerationofpart timeemployeesinrespectofthealleged
breachofArticle2emphasizingitspositionthatArticle2does
notregulateeitherparttimeemployeesorpart timework

Inthepresentmatter thesubmissionoftheCollegeisthattheBoardshoulddetermine

thescopeofthesegrievancessoastoproperlydealwiththemeritsatsubsequenthearings The

College positionisthatthedirectionofthePicherBoardthat TheUnionhastherighttofull

disclosureofdocumentsrelatingtopart timepositionsandorwork anditsorder for

productiontotheUnionofcourse outlinesandtimetablesasrequestedincludingPart Time

teachersbackto2002iswrongandshouldnotbefollowedbythisBoard

Anarbitrationboardisnotboundinlawtoapplyandapplyadecisionofaprior

arbitrationboardhowever itisgenerallyheldthatarbitraldeference isgiventoareasoned

decisionofapriorarbitrationBoardwherethe partiesare thesameanditsdecisionconcerns

thesameissuearisingunderthetermsofthesamecollectiveagreementas thattobedealtwith

bythesubsequent arbitrators Torejectanawardrequiresaconclusionbythesubsequent

Board thatitshould notbefollowedbecauseit isinerrorandwronglydecidedwhichis the

standardofpersuasionforasubsequentarbitralconsiderationoftheissue TheMajorityofthe



8

PicherBoardhaveintheirawardissuedadetailedand extensiveexaminationoftheissuewith

substantivereasonsforthatBoardsapplicationandinterpretationofArticle2in relationtothe

productionissue TodisregardthePicherawardwouldbecontrarytothegeneralarbitralintent

toapplyconsistencyintheapplicationofacollectiveagreement ThisBoarddoesnotconclude

followingitscompleteconsiderationofthePicherawardthatitwaswronglydecidedandhaving

regardtoitsproximitytotheinstantcasebetweenthesameparties wefindthatthesameresult

shouldfollowandbeappliedinthesegrievances

Intheinstantmatter thereisnoallegationofbad faithbytheCollegenorofanintentin

anywaytoerodetheintegrityofthebargainingunit Herethematteratissuerelatestotheclaim

thatMr Kovarispositionshouldbefulltimebutthatclaimspawns thesameconcernforan

orderofproductionofdocumentsasdealtwithbythePicherBoardwhichalsoconsideredand

dealtwith thesamecasereferencesprovidedtothis Board WenotethereferenceinArticle

2712wheretheCollegeisrequiredtonotifytheUnionofallpersonnelhiredorterminatedin

September JanuaryandMayincludingthosehiredtoteachcreditcourses whichwouldinclude

part timeemployeesbutwithoutdescriptionsoftheirteachingassignmentswhichhowever in

ouropinion arearguablyrelevant tothematterofpreferenceforFullTimepositionssetoutin

Article2

TheallegationofaviolationofArticle2allowsconsiderationofthetotalteachingtime

assignedbytheCollegeintheDivisionwherethedisputearosenottoconcerntheemployment

ofparttimepersonsbutinordertodeterminethatthetotalityoftheteachingoutsideofthefull
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timeassignmentscouldamounttosufficient teachinghoursforwhichpreferenceshouldhave

beengiven asrequiredbyArticle2

Reference wasalsomadetoArticle702 vi intheGeorgeBrownCollegeawardin

whichtheKnopfBoard determined thattheUnionwasentitledtothe productionofcourse

lists courseoutlinesandtimetablesfornon full timepersons whichweconcludeclearly

includespart timeteachers

Referencewasmade totheSt LawrenceCollegeawardandparticularlythat

IftheUnion isabletodemonstrate thatbycobbling together
eitherpartialloadorsessionalpositions therearesufficient
coursestoenabletheretobeafull timeposition itmaydoso
Thatmayrequireanassessmentofthetotalcomplement
includingthevariouscoursesthatarebeingtaught Oncethe
Unionshowstherearesufficientcoursesbeingtaughtbypartial
loadandsessional teachers thatwouldenableafull time
position theonusthenshiftstotheCollegetodemonstrate the
operational requirementsthatbringitwithintheexceptionof
Article2 Whileweacknowledgetheuseofpart time
employees does notconstituteaviolationofArticle2 itmay
verywellbeinthe courseofconsideringoperational
requirements theremaybesomeincidentalevidencetobe
considereddealingwithpart timeemployeesandwedonotat
thisearlystageoftheproceedingsintheabsenceofspecific
factualcontextexcludethe possibilityofsuchevidence The
introductionofsuchevidencemustbedecidedonacaseby
casebasis
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Astothespecificissueofthesegrievances setout above theUnionmustestablisha

violationbytheCollegeofArticle2bynotgivingpreferencetopartialloadorsessional teachers

whichdoesnotrelatetotheCollege semploymentofpart timepersonsbutitdoesnotexclude

informationofthecourseoutlinesandtimetablesofallTeachers intheDivisionwhichcanhave

relevancetotheissueofwhetherafull timepositionexistedandshouldhavebeengiven

preference ToprovidesuchinformationtotheUniondoesnotnegativelyimpactontheuseof

part timeemployeesbytheCollegewhichinourviewisnotmaterialtotheproductionissue in

thesegrievances Wenotethereferencetotheconsiderationof operational requirements in

theabove awardwhichmayarise asanissueforthis Boardbutforthe purposesofproduction

whichisthecurrentissuesuchinformationconcerningteachingassignmentsin thisDivision isnot

necessarilyexcludedfromaproductionorder

TheBoardhastheauthoritytorequireproductionofmaterialwhichitdeterminesisat

leastarguablyrelevanttotheissueinagrievanceandit istothatextentthatthisBoard follows

thedecisioninthePicherawardtoconclude thedirectiontotheCollegerequestedbytheUnion

toproducethecourseoutlinesandtimetablesforall nonregularFullTimeemployees

retroactivetotheyearprior tothedateofthegrievancestoconsiderthefacts leadingupand

after thefilingofthegrievancesandhavingparticularregard totheschedule forSessional

employees

FollowingthatproductionofinformationbytheCollegetotheUnion wedirectthe

UniontoprovideparticularstotheCollegeastothebasisforthegrievances allof
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whichshouldbecompletednolaterthanonemonthpriortothenextscheduledarbitration

hearingdate

stDATEDATOAKVILLETHIS 31 DAYOFJANUARY 2006

HOWARDD BROWN ARBITRATOR

SHERRILMURRAY UNIONNOMINEE

MICHAELRIDDELL COLLEGENOMINEE


