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Brian Scharf had held a series of partialload and sessional appointments in the

Automotive Services Technician Program of the School of Access and Skills After the

last of them ended a posting for a fulltime position as an instructor In the program went

up on June 22nd 1998 Scharf applied for the position and got it He began teaching in

the fall term that started on August 315t On October 26th the union formally grieved
that the position is improperly classified and should be that of a professor The claim is

for reclassification as fulltime professor Although not mentioned in the grievance form
the reclassification would carry a higher salary scale

The College took two objections to the grievance repeated at the opening of the

hearing the grievance is untimely and in any event it is not propedy one the union may

bring

The timeliness objection Is govemed by the second paragraph of art 3210

3210

IAI grievance by a union local shall be submittedwithin 20 days following the
of the from the of the circumstancesexpiration 2O days occurrence or origination

giving rise to the grievance

In light of the unions argument on this objection to allow easy comparison we also set

out relevant parts of art 3202 defining the time limit for grievances by individual

employees

3202 lhe employee shall discuss the complaint with the employees im
mediate supervisor within 20 days after the circumstances giving rise to the com

plaint have occurred or have come or ought reasonably to have come to the
attention of the employee

The College says that the union put in the grievance after the time limit in art 3210 had

expired The parties agree that the time limits are mandatory and cannot be extended

by the board

As we count back from October 28th for the grievance to get within the 40day
limit of art 3210 the occurrence or origination of the circumstancesgiving rise to the

grievance must have happened on or after September 18th On the face of the griev
ance form and in substance this Is a grievance against the Colleges conduct in classi



fyincj the position as that of an instructor The conduct of classification is the circum

stances giving rise to the griivance Did the College do that on or after September
18th

Our answer must be no On the evidence we find that charfs Standard Work

load Form was created on August 28th It shows the courses he would teach in the fall

term of 1998 The union says that only when they got the SWF could they know what

the courses would be Mainly the union complains that they include Theory We see

that according to the class definitions Theory is something an instructor would not

teach but that a professor might Since the SVVF shows such an assignment the Col

lege must have decided on and made the classification before the SWF was created

Indeed although there Is no specific evidence on the matter we think we can Infer from

the agreed facts that the College decided on both the course assignments and the

classification before drafting the posting The vacancy occurred because the previous
incumbent classified as a professor had retired At that point the College rethought the

requirements of the position and decided that the replacement teacher should be class

ified as instructor Whether we choose some date shortly before June 22rtd or shortly
before August 28th the circumstances of the Colleges conduct In classifying the posi
tion as that of an instructor occurrecl well before September 18th Under the wording
of art 3210 that is so even If the union did not know and could not reasonably have

known what the College had done when the College did ft Article 3202 governing
individual grievances contains specific alternatives for measuring time the days may

run from when the individual learns or might reasonably have leamed of the drcum

stances giving rise to the grievance Article 3210 sets out no such alternatives The

grievance here is accordingly out of time

The union has three answers First the grievance is continuing and therefore the

complaint might be grieved at any time Then we should hold that the circumstances

occurred when charf actually taught the assigned courses Finally we should

read the 40day time limit subjectively

On the first point we again look at exactly what the grievance is about in the

Statement of Grievance in the grievance form the union complains about the Colleges
conduct in classifying the position as one for an instructor and not for a professor That
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stances giving rise to the complaint and that for the purpose of a subjective interpreta
tion only when he was actually teaching the courses could he or the union have known

their nature On this argument time begins to run when he had done enough teaching to

allow him the knowledge The diiiculty with the argument is that the SWF all we have

before us showing charfsduties is decisively against ft The SWF says that the

term starts on Monday August 1St and that charf has the job of teaching Theory as

one of the assigned courses for twelve hours each week Surely we can infer that he

would have known as soon as he began preparing to teach the assigned courses or at

the least began teaching them during the week of August 31 st what they factually re

quired him to do We do not think that he would reasonably have needed until Septem
ber 18th or later to realize what the substance of the Theory course was nor having the

realization to bring in the union Therefore even if we thought that actually teaching the

assigned courses was necessary we could not find on a subjective interpretation of art

3210 what was needed for the count to start on or after September 18th

To show very early starting times for the count the College points to the posting
a copy of which came to the union in June and to the Calculation of initial Starting Sal

ary a copy of which the union got in IJgLlstThe College argues that the union knew

enough about the position and the previous incumbent at least to have prompted some

inquiry when each of the documents came in We know and we take it that the union

knew in June that the previous incumbent had been classified as a professor But there

was no evidence or agreed facts allowing an inference that the posting said enough
about the duties to put the union on notice that the positions content was to remain sub

stantially the same The Calculation document on its face does not say anything about

the nature of the position and the parties added nothing about it at the hearing We

therefore cannot hold that the subjective reading of art 3210 makes the count start in

June or August

The College also argues that the time should at the latest run from the date the

union got their copy of the SWF That date the College says Is September 4th or

earlier We agree

On me unions own argument the SWFscontent is enough to show me alleged
misclassification or at least to make further Inquiries important According to Bernard



Bouianger the local union president he first saw the SVVF in the union office some time

between the middle and the end of September He does not know when it first got there

He said however that the chief steward Oecelia Reilly sometimes picked up and ex

amined the unionsmail before he saw it Fleilly herself was not called to testify

To come to a pretty solid conclusion about the time range of the SWFs arrival in

the unions office we look to the evidence of witnesses the College called John Mercer
the program coordinator was dear that 8chaff and the dean Thomas Smith signed the

SWF on Friday August 28 as shown on its face It then went to Smith While Smith

does not remember when according to College procedures he sent it to the Staff and

Student Relations office his usual practice was to forward all SWFs immediately upon

receipt Louise Bowry the executive secretary to the VicePresident Staff and Student

Services confirmed that Smith always got SWFs to her as soon as they were signed
We therefore find that Smith put Scharfs SWF into the interoffice mail some time on

August 23th Since the mail schedule gets things delivered in onehalf day to a day the

SWF ardved in Bowrys office on Monday the 31st Bowry does not remember when

she sent it on to the union but she told us that her practice was to copy any SWF and

then immediately put it into interoffice mail addressed to the union The unionsoffice

is only one floor up in the same building and its mail box is not far away On the evid

ence we find that Scharfs SWF went from Bowry into themail on or around the 1St

ardving in the unionsmail box on or around Tuesday September 1st On the evidence

we could not find that it got there later than Wednesday the 2nd Perhaps Reilly or

Boulanger took it from the box shortly after it ardved Since there is no evidence on that
we make no finding What we find is that it was there for them to get it

The result is that the unions president or its chief steward had a reasonable op

portunity to read the SWF no later than early during the first week of September Had

either done so the course assignments and especially the assignment of Theory would

immediately have been apparent That we think would reasonably have been enough
to make them aware of the fads to bottom a complaint that the position had been mis

classified But even if not it would have been enough as the union said during argu

ment to make them check further by comparing the SWFs content to that of others with

similar SWFs classified as professors So either by reading the SWF when it arrived in

me unionsmail box or by that and also checking others SWFs against it the unions



president or the chief steward and for the purpose here the union would have leamed

of the occurrence or origination of the circumstances giving rise to the grievance We

cannot think that the checking would reasonably have taken from September 1st or 2nd

until September 18th or beyond On a subjective reading of art 3210 then the circum

stances still occurreo before September 18th that is more than 40 days before the

grievance was put in

The result is that whether we Interpret art 3210 the way its specific wording dir

ects in contrast to that of art 3202 or we give it a subjective reading the union asks for
the outcome Is the same The grievance was not brought In time

The Colleges timeliness objection Is allowed We therefore need not deal with

the other objection

The grievance is dismissed

DATED at Toronto Ontario this 25th day of October 1999



IhavereadtheMajorityAwardand withrespect mustdissent

TheMajoritydidnotaddressthequestionofwhetherthisconstitutedaproper

uniongrievanceInmyview thelanguageoftheCollective isquitespecific
onthisissue andthematterclearlyfallsunderwhatwould aproperunion
grievance Mr wasobviouslynotentitledtofileanindividualgrievanceinthat
hiscircumstancesdidnotcomplywithArticle3201 whichreads

Articles3202to3205inclusiveapplytoanemployeewho
hasbeenemployedcontinuouslyforatleastthepreceding
fourmonths

wasnotemployedcontinuouslyforthefourmonthspriortotheevents
givingrisetohisgrievance

Withrespecttotheotherpreliminarymatter theissueoftimeliness disagreewith
theMajoritydecisionWhilethisisa matter thereisamplejurisprudence
whichsupportstheviewthatevidenceshouldbeclearandcogent Certainlyinthis
situationtheevidenceisfarfromclearand astoexactlywhenthetimelimits



andabsentthatclear cogentevidence weshouldhaveheardthemeritsof

thecase

TheMajorityhaveerred inmyview becauseIplacedfartoomuchemphasison
thefactthattheSWFwasdatedAugust28 andruledthatthetimelimitscommencedat
that orthereaboutsTheevidenceonthatcrucialpointwasnotatallclear
BecausethetimelimitsinthisAgreementaremandatory andbecausetheonusrestswith
theEmployertoprovethatthegrievancewasuntimely theevidenceshouldbe

clearestevidenceonwhentheSWFwasreceivedcomes Mr Boulanger
whotestifiedthe arecompletedbytheDeanwhentheycanthengotothe
totheVicePresidentof andStudentServices andfromtheretheyaresenttothe
Union Theyaresupposedtobe six 6 weeksbeforetheoommenoement
ofthenewsemesterInaotuality however toBoulanger oome indribs
anddrabsSomearereceivedontime somelate somelater andothersnotatallWhile
hecouldnot withanydegreeof itwashisviewthathe sawthis
partioularSWFsometimebetweenmidtotheendofSeptemberwhich iftrue would

haveplaoedthe wellwithinthetimelimitsMr Boulangerwasaskedseveral
timesin examinationaboutwhenhe sawtheSWF andhisanswerwasalways
thesame Hewasnotquestionedonthispointincross examination

oftheManagementwitnessestestifiedwithanycertaintyaboutthis
SWF

Ms evidenceoonfiiedMr BoulangerstotheextentthatDeansarenot

promptinsubmittingthe althoughtobefair Mr Smithwasmorepromptthan



importanttothiscase however isthatMs couldnotrecall

processingtheSWFinquestionnordidshehaveanysystematicmethodforkeeping
trackofthemInaddition shehadnonotesregardingthis anditwasonly her
knowledgeofMr Smith withrespecttohispromptnesswhichwouldleadherto
concludethatthe wasforwardedpromptly

Sheagreedincrossexaminationthatshehadnoindependentrecordofeither

receivingan ornotShealsosaidshewouldhavenoknowledgeifMr Smithnever
forwardedan thatheneverdidthat buthow basedonher evidence
couldshepossiblyknowifhedidnotcomply Sheagreedthatif Boulangertestifed
thathesometimesdidnotreceive atall herevidenceonthatpointwouldlikelybe
correct

Mr Smith incrossesaminationtestifiedhedidnotpersonallydatethe nor
didhehaveanyindependent recollectionastowhetherthedatewastilledinwhenhe
signeditInreexaminationhewasaskedwhathemeantwhenhesaidhedidnot

DoIrecallsigningthisonremember Hisresponsewas Ifthequestionis
thentheansweris

Mr the witnesswhowasundersubpoena admittedhe
Healsoadmitted underwouldhavepreferrednottobe

thathedidnotspecificallyrecall nordidhehaveanywrittendocumentationindicating
whenhereferredthedocumentto Smith

ItisquiteunderstandabletothisMemberthatsomeofthewitnesseswouldnot
haveavividrecallastohowandwhenthe wasprocessedespeciallygiventhe

evidencethatthe arenotalwaysprocessed thatispreciselywhythe
documentshouldnotbetreatedasthepivotaldocument directsthecase



Inmy theSenecaCollegeofAppliedArtsandTechnologydecision
Mr R 0 hasrelevanceinthiscaseIreferspecificallytothefollowingat
pages whichread

Thepointis whiletheCollegeraisesthisasa preliminary
question goingto thetimelinessissueisnot
really preliminary atallbecauseitsdetenuinationdepends
uponfactsandthecharacterizationoffactsthatarepart
andparcelofthemeritsofthedispute inthe
absenceofagreementaboutwhattheevidencewillbe itis
neitherprudentnorpossibletopindown theoccurrenceor
originationofthe givingrisethegrievance
Itisopentotheuniontoargue asitdoes thatthebreachdid
notoccuruntilonoraboutOctober orsometimein
the periodimmediatelyprecedingOctober21 1996

Itmaytumout astheCollegesays thattherewere
circumstanceswarrantingagrievance whichisto that

were performedbylab
orwere performedtothe thatwouldbringdegree them
withintheunit arguably 6hoursa However unless
wesaythatanv teachina atallbringsanindividualwithin
thebargainingunit whichwewillnodoubthearargument
about thefactsrespectingthe timelinessissue are
completelyintertwinedwiththemeritsofthecase

Inmyopiniontheaboveisrelevanttothiscaseto extent basedonthethe

evidencebefore wecannot withanydegreeof determinepreciselywhenthe
UnionbecameawareoftheallegedviolationAs suggests hearing
themeritswemayconcludethatthereisnoviolation andmusthearthemeritsto
determinethatConsequently itisgrosslyunfairtodenytheUnionitsrighttoproceedto
themeritsbasedonwhatmayormaynothavehappenedinthepast



untilwedetermine whentheallegedTeachingof tookbelieve that

orwhether indeed ittookplaceatall wecannotdetermineifthismatterisoutof

IfurtherbelievethattheMajorityare nitpicking whentheyrefer atpage3 to

Theunionthensaysthat actualteachingofthe
assignedcoursesisthe the
givingrisetothegrievance AswereadtheStatementof
Grievanceinthegrievanceformthatisnotso Theunion
doesnotgrieveagainstwhatScharfisteaching aswehave
saidtheuniongrievesagainstthealleged of
thepositioninlightofwhat teachingApparentlyheis
contentwiththecoursesScharfwasassignedtoteachorat
leastindifferenttothem such theunioncomplainsonly
abouttheCollegesattempttocouple theassignmentwiththe
instructorclassification

Isntwhatheisallegedtobeteachinginfactthealleged

Fortherecord Ireproducethegrievanceinitsentirety

StatementofGrievance

Local grievesthattheFullTimeInstructorpositionintheSchoolof
AccessandSkills isimproperlyclassifiedandshould bethatofaProfessor

Œ ¸˙Ó˚ ØSettlement

ThatthepositionbereclassifiedasthatofaFullTimeProfessor

TheMajoritystate
Forthesakeoftheargument wenowassesswhen the
circumstancesgivingrisetothe or

inthelightofa subjective interpretationof



art 3210 Weassumethatsuchaninterpretationrequiresour
pinpointingthestartingtimeofthecountinmuchthesame
wayasthatdirectedinthealternativeforindividual
grievancesbyart 3202Wemightthenfindthattheunion
satisfiedthe limit unionsresponsible
knewormightreasonablyhaveknownoftheoccurrenceor
originationofthe noearlierthanSeptember

So wemustdetermineiswhenpreciselythey
knewormightreasonablyhaveknown

Exactly butthatisthemajorproblemwiththeMajoritysdecisioninthatthe

employerneverdidwithany pinpointthe timeofthecount

Itisnotreasonable onthebasisoftheinformationbeforeus todeterminethatthe

Union onAugust28orSeptember4Allweknowisitknewsometimebeforethe
filingofthegrievance andwemusthearthemeritstodetermine theprecisetime

ItakeissuewiththeMajoritysfollowingassertion

mustconfessatthispointthatwemayhavemisunder
stoodtheunionsargumentaboutmeasuringthetimefrom
whenSoharftaughtthe Perhaps theunionwas
sayingthatthenatureofthecoursesScharfwasassignedis

circumstancesgivingrisetothecomplaint andthat for
thepurposeofasubjectiveinterpretationonlywhen hewas
actuallyteachingthecoursescould heortheunionhave
knowntheirnatureOnthisargumenttimebeginsto
whenhehaddoneenoughteachingtoallowhimthe
knowledge The withtheargument isthatthe

allwehavebeforeusshowing duties is
decisivelyagainst it The saysthatthetermstartson
Monday August3 andthatScharfhasthejobofteaching
Theoryasoneoftheassignedcoursesfortwelvehourseach
weekSurelywecaninferthathewouldhaveknownassoon
ashebeganpreparingtoteachtheassignedcoursesor atthe
least beganteachingthemduringtheweekofAugust31



whattheyfactuallyrequiredhitodoWedonotthinkthat
hewouldreasonablyhaveneededuntilSeptember orlater
torealizewhatthesubstanceoftheTheorycourse wasnor

Therefore evenhavingtherealization tobringintheunion
ifwethoughtthatactuallyteachingtheassignedcourseswas
necessary wecouldnot onasubjectiveinterpretationof
art 3210whatwasneededforthecounttostartonor
September

GiventhatMr lateinthedayhewouldbean andgiven
thefactthatthereisadistinctpossibilitythatthislateawarenessmighthavemeantthathe
wouldhavelittletimetoprepareinadvanceforthesemester andthatatbesthemight
onlyadequatelyprepareafewlessons inadvanceofdelivery then itisnotunreasonable
toassumethataweekortwomightpassbeforehefullyappreciatedthe ofthe
teachingassignment

IamastonishedthattheMajority basedontheevidenceof and

noneof couldtestifywithanycertaintyexactlywhentheyprocessedthe
SW canassertthatitcametoa prettysolidconclusionaboutthetimerangeofthe

arrivalintheunion

TheMajorityalsostatethat

theevidencewe that went
intothemailonoraroundthe arrivingintheunions
mail onoraroundTuesday September Onthe
evidencewecouldnotfmdthatitgottherelaterthan

the PerhapsReillyor tookitfrom
Sincethereisnoevidence onthe shortly itarrived

Whatwefindisthatitwastherethat wemakenofinding
forthemtogetit



Icannotunderstand howthehlajoritycanpossiblyacceptthisasthepivotalpiece
ofevidenceinthe especiallywhennoneofthethreewitnessescalledby

everrecallprocessingthe inquestion

AsfarasIamconcerned itisunconscionablethattheCollege basedonsuch
flimsyevidence and withtheblessingofthisBoard couldpossibly onacontinuing
basis beviolatingtheCollectiveAgreementbetweenthepartiesbecauseofwhatamounts
toatechnicality

Ifthemandatorytimelimitswere thenprovingthatthatis infact
shouldbebasedonfarmoreconclusiveevidencethanthatwhichwasplacedbeforethis
Panel

haverejectedbothoftheEmployer spreliminaryobjections andheardthe
meritsofthecase

EdSeymour UnionNominee


