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WehavebeforeustwogrievanceswhichclaimthattheCollegehasnotpaid thosecovered
bythecollectiveagreementinaccordwiththeratesstipulated therein Morespecifically the
Unionassertsthat theforcedtakingofsixunpaid leavedaysisnotinaccordwiththeSocial
ContractAct theSectoralAgreementorthefailsafeprogramundertheAct suchthatthereisno
basisfortheCollegesfailuretopaytheratesstipulatedinthecollectiveagreement TheUnion
maintains thattheunpaidleavedaysrequiredunderthe failsafeprogramofexpenditure
reductionarenotrequiredtomeetthisCollegesexpenditurereductiontargetand therefore
cannotberelieduponasajustificationforbreaching thesalaryprovisionsofthecollective
agreement TheCollegechallengesourjurisdictiontohearanddeterminethismatter Itwas
agreedbetweenthepartiesthatweshould entertainandruleuponthejurisdictionalissueatthe
outset

TheprovinciallegislaturepassedintolawtheSocialContractActonJuly8 1993 The
purposeoftheAct asstatedinSection1 istoreducepublicsectorexpendituresbymeansof
savingsachievedthroughsectoralandlocal levelagreementsor wherethesearenotobtained
throughmandatedemployerinitiativespertaining tocompensationarrangements TheActallows
forthefreezingofcompensation Section24 and wherethefreezingofcompensationis
insufficienttomeettheexpenditurereductiontargetsetbytheMinisterfortheemployersector
Section7 fortheimpositionofunpaid leave days Section25 UnderSection27oftheActan

employerisempoweredtomakeallreasonableeffortstoachievetheexpenditurereduction
targetbymeansoftheimpositionoftheunpaidleavedaysifthetargetcannotbeachieved
throughthefreezingofcompensation Section271 b directstheemployerto developa
programsettingoutthemannerinwhichtheseleavesaretobeimplemented

Section272 liststhecriteriathatmustbemetinrespectoftheprogram Forourpurposes
specificreferenceshouldbehadtothethirdcriteria whichreadsasfollows

2723Theprogramwillassistthe employerinachievingtheexpenditurereductiontarget
establishedbytheMinister fortheemployer

Section29oftheActallowsanemployeeorbargainingagentwhoobjectstotheSection27
programtohaveitreviewed UnderSection30oftheActanemployeeorabargainingagent
whocontinuestoobjecttoaSection27programafterithasbeenreviewedbytheemployermay
haveitreferredtoanadjudicator UnderSection312 oftheAct

312 Theadjudicatorshallreviewtheprogramandshall

a confirmtheprogramifitmeetsthecriteriasetoutinsection27 or

b amendtheprogramsothat intheopinionoftheadjudicator itisconsistentwiththe
criteriasetoutinsection27



Sections314 and 5 oftheActunderscorethefinalityofthe adjudicatorsdecisionby
stipulatingthatheshe shallmakeonlyonedecisionontheprogramirrespectiveofthenumber
ofrequestsmadeforareview andthat thedecisionoftheadjudicatorisfinal TheActthen
goesontodrawacleardistinctionbetweenthe reviewofaprogram byanadjudicatoranda
grievance arbitrationunderacollectiveagreementpertainingtoanybreachofacollective
agreementcausedbytheimplementationofaSection27program Inthisregard Sections331
and 2 providesasfollows

331 Anemployeetowhomacollectiveagreementappliesmayusethegrievance or
arbitrationproceduresunderthecollectiveagreementtodecideanydifferencebetween
the employeeandhisorheremployerarisingoutoftheinterpretation application
administrationorallegedcontraventionofaprogramdevelopedbytheemployerunder
thisPart

2 Inagrievance orarbitrationundersubsection 1 thearbitratororboardofarbitration
shallnotmakeanydecisionthatanadjudicatorisentitledtomakeundersubsection
312

Thedistinction isfurtherdrawnunderSections344 and 5 asfollows

344 Actionsofanemployertakeninaccordancewithsection24 25or26shallnotbe
the subjectofanyproceedingbroughtbyanyperson againstanemployer

5 Anemployeehasnorighttogrieve underthePublicServiceActoranyotherActora
collectiveagreementinrespectofactionstakenbyhisorheremployerinaccordance
withsection24 25or26

Bywayofgeneralbackground whichisdirectlyrelevanttothejurisdictionalissue the
MinisterofFinance underPartII Section71 oftheAct establishedanexpenditurereduction
targetforallofthecommunitycolleges Hedidnotestablishexpenditurereductiontargetsfor
eachindividualcollege TheCouncilofRegents onbehalfofallthecolleges formulateda
program thatrequiredsixunpaidleavedaysateachcollegeinthefirstyear TheUnion

challengedtheprogramdevelopedbythecollegesunderSection272 oftheAct pursuanttoits
righttodosounder Section293 oftheAct Notwithstanding therevisionstothe program the
Unionreferreditsobjectiontoanadjudicatorunder Section30oftheAct Itisimportanttonote
thatthereferencetotheadjudicator datedOctober26 1993 ismadeinrespectofall ofthe
collegesasasingleentity asdistinctfromanyoreachindividualcollege Itisalsoimportantto
notethatnowhereinthereferraltoadjudicationisthereachallengetotheMinistersfailuretoset
expenditurereductiontargetsforeachindividualcollege ThefirstgroundfortheUnions
objectiontotheprogramisthat assetoutin thereferraltoadjudication theleavedays
proposedunderthefail safeprogramareinexcessofthe neededexpenditurereductions

Theadjudicator inadecisiondatedJuly13 1994 afterexaminingtheexpenditurereduction
figures concludedthat from thedatapresented therefore inthefirstyear thesix 6 unpaid
leavedayswerenotanunreasonablenumberanddidnotviolatetheAct The OntarioCouncil



ofRegentsfor CollegesofAppliedArtsandTechnology is identifiedonthefacepageofthe
adjudicatorsdecisionasthe employer

Underthe SectoralFrameworkAgreement enteredintobetween theGovernmentofOntario
theCouncilofRegentsandonebargainingagent ASCC whichthisUniondidnotsign itis
stipulatedthat forthe purposesoftheSocialContractnegotiations theCouncilofRegentswill
beconsideredthe employer atboththesectoralandlocallevels Furthermore itistobenoted
thattheCouncilofRegents istheemployerpartytothecollectiveagreementunderwhichthe
Unionseekstohavethismatterheard

Itisthe positionoftheCollegethatasanarbitratorappointedunder thiscollectiveagreement
Ihavenojurisdictiontodecideifsixunpaidleavedaysarein excessoftheneededexpenditure
reductionsand therefore notin accordancewiththeSocialContractAct TheCollegesubmits
thatthegrievancesthathavebeenfiledarebarredunderSections332 344 and345 ofthe
Act TheCollegereadsSection331 asrestrictinganarbitratortothe interpretation application
administrationorallegedcontraventionofaprogram asdistinctfromissuesrelatingtothe
conformityoftheprogramwith thecriteria setoutintheAct Specificreferenceismadetothe
prohibitioninArticle 332 againstanarbitratormaking anydecisionthatanadjudicatoris
entitledtomakeunder subsection31 2 TheCollegearguesthatthe demarcationbetweenthe
jurisdictionofanadjudicatorandthatofanarbitratorisunderscoredbythestipulationinArticle
344 that actionsofanemployertakenin accordancewithSection24 25or26shallnotbethe
subjectofanyproceedingbroughtbyanypersonagainstanemployer andthestipulationin
Section345 that anemployeehasnorighttogrieveunder acollectiveagreement inrespect
ofactionstakenbyhisorheremployerinaccordancewithSection24 25or26 Itisthe
positionoftheCollegethatanadjudicatorappointedundertheActdeterminesifaprogram
satisfiesthecriteriaenunciatedatSection272 oftheActandis thereby inaccordance withthe
Actwhereas anarbitratorisrestrictedtoissuesarisingfromtheinterpretationorapplicationofa
programthatis inaccordancewiththeAct TheCollegeasksustofindthattheissueraisedby
thesegrievancesiswithinthesolejurisdictionofanadjudicatorand therefore outsidethe
jurisdiction ofanarbitrator

TheCollegeremindsusthatthisUnionaskedanadjudicatorthe samequestionthatithasput
tous therebyevidencingitsunderstandingthatthisisamattertobedecidedbyanadjudicator
TheCollegealsoremindsusthatfromtheoutset including thereferraltoadjudication the
Uniontreatedthe CouncilofRegentsastheemployer therebyevidencingitsunderstandingthat
forpurposesofthisAct theCouncilofRegents asdistinctfromanyindividualcollege isthe
employer InfurthersupportofthispositionweareremindedthattheMinisterofFinancesetan
expenditurereductiontarget forallofthecollegesasasingleentity withoutchallengefromthe
Union andthattheadjudicatoridentifiedtheCouncilofRegentsastheemployer TheCollege
takesthepositionthatnotonlyisthe issueraisedwithintheexclusivejurisdictionofan
adjudicatorbutthatithasalready beendeterminedbyanadjudicatorthatthesixunpaidleave
daysateachcollege inthefirstyearofthe programsatisfythecriteriasetoutinSection272 of
the Actand therefore areinaccordancewiththeAct

TheUnionmaintainsthatthefundamentalissuebeforeusiswhetherthiscollegehasmetits
obligationsunderArticle14ofthecollectiveagreement namely itsobligationtopaythewages



thataresetouttherein TheUniontakesthepositionthatthisisanissuein respectofwhichwe
havejurisdiction TheUnionconcedesthattheMinisterialexpenditurereductiontargetisin
respectofthecollegesasawholebutmaintains consistentwith itsview thatthiscollegeisthe
employerforpurposesofdecidingthismatter thatthereexistsan in house targetthatapplies
forpurposesofdecidingthismatter ItisthepositionoftheUnionthatthe inhouse
expenditurereductiontargetcanbemetatNiagaraCollegewithoutresortingtoanyunpaid leave
days TheUnionassertsthatthecollegecannotrelyonSection25oftheActifitstarget canbe
metbymeansoffreezing compensationunderSection24oftheAct The positionoftheUnionis
thatSections344 and 5 serveonlytobaragrievanceincircumstances wheretheemployer
hasacted inaccordancewithSection24 25or26 TheUnionpositionisthatbecausethe
salaryreductioncausedbytheimpositionofthesixunpaid leavedays isnot requiredtomeetthe
expenditurereductiontargetatthiscollege thecollegecannotmaintainthatitactedin
accordancewithSection25oftheActinimposingtheseunpaid leavedaysand therefore there
isnobartomyjurisdictionunderSections344 and 5 ofthe Act

TurningtotheSection332 bar theUnionsubmitsthatinordertodecideifthisbarapplies
referencemustbehadtothescopeofanadjudicatorsauthorityundertheAct TheUnionargues
thatthefullextentofanadjudicatorsauthorityiscontainedinSection31oftheActwhich
restrictstheextentofanadjudicativeinquirytothecriteriasetoutatSection27oftheAct Itis
submittedthatiftheissueraisedisoutsideofthesecriteria asinthiscase thereisnobarto
determiningthematterunderthearbitrationprovisionsofacollectiveagreement TheUnion
citesRe TrentUniversityandCUEWLocal8 May16 1994 unreported Starkman and
PorcupineAreaAmbulanceService January10 1994 unreported Dumoulin in supportofits
position

TheUnionarguesthattheissuethatithassubmittedtoarbitrationisadifferent issuethanthat
submittedtotheadjudicator TheUniondescribestheissuesubmittedtotheadjudicatoras
whetherthesixunpaid leavedayswerenecessarytomeetthe system wideexpenditurereduction
target TheUnionsubmitsthattheissuebeforeus inrespectofwhichwehavejurisdiction is
whetherNiagaraCollege havingacceptedits shareofthecollege wideexpenditurereduction
target isrelievedfromhavingbreachedthesalaryprovisionsofthe collectiveagreement by
reasonofimposingsixunpaidleavedaysbecauseitactedinaccordancewith Section25ofthe
Act Itisarguedthatthetwoissuesareseparateanddistinctandthatwehavethe jurisdictionto
hearanddeterminethelatter

TheCollegearguesinreplythatregardlessofwhethertheCouncilofRegentsorNiagara
Collegeistheemployer itisclearonareadingofSections33and34oftheActthatthisissueis
withintheexclusivejurisdictionofanadjudicatorappointedundertheAct Itissubmitted that
nevertheless acompellingcase canbemadethatforpurposesoftheapplication
oftheSocial ContractActtheCouncilofRegentsistheemployer Thejudgementsofboththe
DivisionalCourtandthe CourtofAppealinRe Haldimand NorfolkRegionalBoardof
CommissionersofPoliceetalv Ontario NursesAssociationetal 1989 360AC276 1990 41
OAC148arecitedinsupportofthepropositionthattheidentityoftheemployermustbe
ascertainedhavingregardtothestructureandpurposeofthestatuteunderwhichthe
determinationisbeingmade Inthe absenceofacleardefinitionof employer intheSocial
ContractAct inthe faceofthedefinitionofa collectiveagreement inSection2oftheActas



anagreementbetweenanemployerandabargainingagentandthefactthattheCouncilof
Regentsistheemployerpartytothisagreement inthefaceoftheMinisterestablishingan
expenditurereductiontargetforthe collegesasawholeasdistinctfromanyindividualcollege
inthefaceoftheUnionhavingappealedtotheadjudicatoronthebasisoftheCouncilofRegents
asemployer andinthefaceofthe SectoralAgreemententered intobetweenthecolleges oneof
thebargaining agentsandtheGovernmentinwhichtheCouncilofRegentsisrecognizedasthe
employer itisarguedthattheCouncilofRegentsandnotNiagaraCollegeistheemployerunder
theAct ItissubmittedthatiftheCouncilofRegentsistheemployer therecanbenofurther
challenge totheimpositionofsixunpaidleavedaysatNiagaraCollegeoracrossthesystem
becauseanadjudicator hasalreadydecidedthattheyarenecessarytoachievethe Ministers
expenditurereductiontarget

TheCollegealsoarguesinreplythattogiveSections344 and 5 themeaningthatthe
Unionsuggestsdeprivesthesectionsofallmeaningbecause itobliteratestheclear demarcation
betweenanadjudicatorsjurisdictionandthatofanarbitrator TheCollegeaskshowitcouldever
havebeenintendedthatanadjudicatorhave theexclusivejurisdictionunderSection312 to
determineifaprogrammeetsthestatutorycriteriasetoutatSection27butthatitbewithinthe
jurisdictionofanarbitratortodetermineifanemployeractedinaccordancewithSection24 25
or26 TheCollegearguesthatthewords inaccordancewith in Sections344 and 5 mustbe
readasmeaninganyactiontakenunderSection2425or26 InresponsetotheUnionargument
thatthisisadifferentissuethan thatputbeforeadjudicatorMcKechniethe Collegepointstothe
thirdcriteria foundatSection2723 andtheimpliedcriteriainSection271 thatunpaid leaves
arerestrictedintheir utilizationtomeetingtheexpenditurereductiontarget TheCollegesubmits
thatthedecisionalreadymadebytheadjudicatorunderthesecriteria isthe samedecision thatwe
arebeingaskedtomake Finally theCollegemaintainsthatthetwoarbitrationawardsrelied
uponbythe Unionsupportthiscollegespositionthatthereisadistinctionunderthestatute
betweenchallengestotheprogram which aredeterminedbyanadjudicator andchallengesto
theapplicationoftheprogram whicharedeterminedbyanarbitrator TheCollegeasksusto
findthatwehave beforeusachallengetotheprogramwhichiswithintheexclusivejurisdiction
ofanadjudicatorand indeed hasalreadybeenruleduponbyanadjudicator

WestartbyconfirmingtheCollegescontentionthatregardlessoftheidentityofthe
employerforpurposesofapplyingtheSocialContractAct anarbitrator lacksthejurisdictionto
decideifoneormoreunpaid leavedaysimposedunderSection25oftheActarenecessaryto
meettheexpenditurereductiontarget establishedbytheMinisterunderSection7oftheAct A
readingofSections31 33and34leavesnodoubtthatthelegislatureintendedto
compartmentalizethejurisdictionofanadjudicator suchthatmattersfallingwithinthat
jurisdictionareoutsidethejurisdictionofanarbitrator Theparametersofanadjudicators
jurisdictionaretobe foundinthecriteriasetoutinSection272 oftheActandthedirectionto
anadjudicatortoconfirminSection312 thataprogrammeetsthesecriteriaoramendthe
programsothatitdoes InthisregardwerejecttheCollegessubmission thatthe criteria
referredtoinSections312 a and c extendbeyondthosespecificallyidentifiedin Sections
27215andincludewhateverothercriteriacanbederivedfromSection271 Aprogrammust
meettheSection272 criteriainordertobe inaccordance withtheActandinparticular
Sections24 25or26oftheAct Thethirdcriteria Section 2723 stipulatesthattheprogram
must assisttheemployerinachievingtheexpenditurereductiontargetestablishedbythe



Minister Hence regardlessofwhothe employerisforpurposesoftheActanyquestionasto
whethertheunpaid leavedaysimposed underSection25oftheActaspartofaprogram
developedunderSection271 b oftheActareinaccordancewith theActmustbereferredto
anadjudicator Under Section312 anadjudicatorhasthejurisdictiontoconfirmifaprogram
meetsthecriteria includingwhethertheunpaid leavedaysarenecessary toassistinachieving
the expenditurereductiontarget whichjurisdictionismadeexclusiveunderSection332
Section332 stipulatesthatanarbitrator shallnotmakeanydecisionthatanadjudicator is
entitledtomakeundersubsection312

WerejecttheUnionargumentthatinsituationswherethereisadoubtraisedastowhetherthe
impositionoftheunpaidleavedaysis inaccordance with Section25 theSections344 and
5 restrictionupongrievancerightsdoes notapply WhatevertheinterpretationofSections

344 and 5 thebasisfortheadjudicatorsexclusivejurisdictionunderSections31and33is
unaffected UnderSection332 weareprohibited frommakinganydecisionthatanadjudicator
isentitledtomake Weareboundbythisprohibitionregardlessoftheextentofanylimitations
uponthe rightsofpersonsoremployeestogrieveortakeotheractions InsofarasSections
344 and 5 restrict therightsofpersonsoremployees asdistinctfromtradeunions togrieve
ortakeotheractions thesesubsectionsexistoutofanabundanceofcautionandarenotintended
toinanywayaltertheclearandexpresscompartmentalizationofjurisdictionestablishedunder
Sections31and33 The scheme aswereadit isthatallquestions pertainingtowhetherornota
programisinaccordancewithSection24 25or26ofthe Actarequestionsthataredistinctand
apartfromquestionsarising inconnectionwiththeinterpretation applicationoradministration
ofaprogramandthesequestionsaretobedecidedbyanadjudicatorinadvanceofanygrievance
basedontheinterpretation applicationoradministrationofaprogramthatis inaccordance
withtheAct The twoarbitrationawardsrelieduponbythe Unionconfirmthisdistinction

Althoughweneedgonofurthertherearenarrower groundsuponwhichtofindthatwelack
thejurisdictiontohearthismatter WearesatisfiedthatforpurposesofapplyingtheSocial
ContractActtheCouncilofRegents representingallofthecolleges istheemployer The
CouncilofRegentsistheemployer partytothecollectiveagreement TheMinister establisheda
singleexpenditurereductiontargetunderSection7oftheActforallofthecolleges thereby
evidencinganacceptanceoftheCouncilofRegents asemployer TheSectoralAgreement
enteredintobetweentheGovernment theCouncilofRegentsandoneofthebargainingagents
identifiestheCouncilofRegentsasemployer ThisUnionchallengedtheprogramasitapplied
toallofthecollegesinitsSection301 referralwithoutchallengingthe failureoftheMinisterto
designateexpenditurereduction targetsforeachcollegeorotherwisechallengingtheCouncilof
Regentsasemployer Finally theadjudicatoridentifiedtheCouncilofRegentsastheemployer
andconfirmedthatthesixunpaidleavedaysmettheSection272 criteriaforthecollegesasa
whole Whenreferenceishadtothe foregoing totheschemeoftheActandtothejudgementof
theCourtofAppealupholdingtheDivisionalCourtinHaldimand Norfolk supra whereinit
wasfoundthatdifferentstatutesmayrequiredifferentdefinitionsofemployerandemployee we
arecompelledtofindthattheCouncilofRegentsisanemployerwithinthemeaningofSection2
oftheActwhoistheemployerforpurposesofthoseinrespectofwhomtheinstantgrievances
havebeenfiled ThisfindingismadespecificallyinthecontextoftheprovisionsoftheSocial
ContractActandbysofindingwearenotsuggesting thatthisinterpretationnecessarilybe
appliedinothercontexts



Thisfindingisdeterminative Thequestionofwhether theleavedaysproposedunder the
failsafeprogramareinexcessoftheneededexpenditurereductions inrespectofthetarget
establishedforallofthecollegeshasbeensubmittedtoanadjudicatorbythisUnion The
adjudicatorhasruledthat the six 6 unpaid leavedayswerenotanunreasonablenumberand
didnotviolate theAct Accordingly itmustbefoundthattheimpositionoftheseleavedays
was inaccordance withSection25oftheAct UnderSection31 5 thedecisionofthe
adjudicatorisfinal underSection332 weareprohibitedfrommakinganydecision inthis
regard andunderSections344 and 5 thisgrievancecannotbebrought

Havingregardtoalloftheforegoingweherebydeclarethatwearewithoutjurisdictionto
hearanddeterminethismatter
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