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AWARD

Thismatter involvesaUnionPolicyGrievance inconnectionwiththeNursingAssistantProgram hereafter the
NAProgram offeredbytheCollegethroughtheHealthTechnologyDivisionofitsSchoolofHealthSciencesand
HumanServices Thegrievancealleges thattheCollegeviolated

Articles7 8andAppendix2 etaloftheCollectiveAgreementwhentheyfailedtogivepreferencetothe
designation offulltimepositionsasregularratherthanpartialloadteachingpositionsintheNursingAssistant
Program

AsremedyweseekthattheCollegeimmediatelydesignatessixadditionalfulltimeregularteaching
positionsintheNursingAssistantProgram Exhibit1

ThethrustofthegrievanceaspresentedinevidenceandarguedbytheUnionfocuses upontheclinicalportionof
theprogram CourseNumber Hl262 Thegrievancecoversthetimeframefrom theFallof1990inSeptember
until theSummerof1992inMay Thenumberofpositionsallegednottohavebeendesignatedasregularrather
thanpartialloadwaschangedtofivefromthesixinthegrievance

InthefirstyearofthegrievancetimeframetheNAProgram wasintransition Priortothe1990 1991academic
yearithadbeenoperatedbytheOntarioGovernment asaRegionalSchoolinLondon Ontario TheCollegetook
overtheprogramfromtheRegionalSchoolandhasbeenoperatingitsince thattime Thus theacademicyear1990

1991wasatransitionperiodinwhichthepredecessor programwasbeingcompletedwithstudentsgraduating
fromit and theNAProgramoperatedbytheCollegecommencing

TheNAProgramis36 weeksInlength AstudentmaycommencetheprograminSeptemberandgraduatethe
followingJune or inJanuaryandgraduatethesucceedingDecember TheSeptember 1990intake wasthelast
complete intakeunderthecurriculumof theRegionalSchool Thetwointakesrunsimultaneously withtheJanuary
intakebeingsuspendedoverthesummervacation UponcommencingitsNAPrograminJanuaryof1991the
College introducedathreetermcurriculumtoreplacethepreviousfourtermsystemof theRegionlSchool

TheCollegesthree termPrograminvolvedan initialtermof15weeks includingbothclassroomstudyandclinical
experience Asecondterm of15weeks involved22hoursinaclinical setting 2hoursinthelab and6hoursof
theory Thefinaltermwas6weeksof 30hoursperweekofclinicalexperience Itisthe22 hoursofclinicalsetting
inthesecondtermwhich thegrievancefocusesupon

Exhibit 11isadocumentpreparedbytheCollegewithwhichtheUnionisinsubstantialagreement Itisinchart
form andsetsoutthecourses studentsandfacultyfortheperiodfrom1990 1991through1993 1994 The
enrollment informationfromthatdocument
issetoutbelow

STUDENT
INTAKENUMBERS TOTAL

TERMI 2 3 4 ATTRITION

September 199070706360 10

January 1991704747 23

September 1991696661 08

January 1992684943 25



September 1992705049 21

January 1993704739 31

September 19935137 13

Thistable revealsthatintakewasreasonablystableuntil theCollegesdecisiontoreduceitfortheprogram
beginninginSeptemberof1993 Thus enrolmentwaspredictablebuttheattritionratewaslessso particularly in
thetimefameofthegrievance

ThestaffingofthewindoutoftheRegionalSchoolprograminSeptemberof1990totheJanuaryintakeinvolveda
combinationoffulltimeandpartialloadpositionsaccordingtoExhibit11 andthetestimonyofDeanKirkby That
pattern continuedthroughtothegraduationofthelastoftheRegionalSchoolstudentsinJuneof1991 Employees
inregularfull timepositionsentirelystaffedtheinauguralsemesteroftheNAProgram Thesecondtermwas
staffedbyacombinationofregularfull timeandpartialloadpositions Partial loadpositionswereonlyutilizedin
theclinicalportionofsecondterm ThethirdtermoftheNAProgramwas primarilystaffedwithout theuseof
partialloademployees

Thepatternofpartialloadpositionswasasfollows

TimeTotalPartialLoadDesignation BothIntakesi

Sept9 Nov 30908PartialLoad

Oct 8 Feb 89114PartialLoad

Jan April199111PartialLoad

April22 June149112PartialLoad

Sept Dec 917PartialLoad

Jan April9211PartialLoad

GrievanceFiled

May June 920PartialLoads 9fulltimeNursingProgramTeachers
broughtoverfromNursing Program

Sept 92 Dec 928PartialLoad

Nov 92 Dec 926PartialLoad

Jan April936PartialLoad



TheclinicalexperiencefortheNAProgramwascarriedoutat threedifferenthealthcare facilitiesinLondon
VillaVictoria Hospital ParkwoodHospitaland Marian Students aredividedinto groupsof9orl0 witheach

groupassigned toaparticularunitwithinoneoftheparticularhealthcareinstitutions At leasttwofacultymembers
would supervisetheclinicalexperience Inpart thisiscausedbythefactthattheCollegecanonlyassignup to18
teachingcontacthoursperweektoaregularfull timeprofessoraccordingtotheterms oftheCollective Agreement
Onoccasionmorefacultymemberswereused TheattritionrateintheNAProgramalsohasan effectonthe
staffingoftheclinical teachinginsecondterm

Exhibit 21provides anillustrationofhowthestaffing workedinpractice InTerm2intheWinterof1992student
numbers dictatedthattherebe7clinicalgroups eachonetaughtbytwoprofessors Oneprofessorwouldteach
MondayandTuesday6hourseachforatotalof12 theotherwouldteach4hoursonWednesday and6on
Thursdayforatotalofl0 Threeregular full timeprofessors wereutilized andtheyhadadditionalteachinghours
intheProgram Eleven partialloadprofessorswhotaughtexclusively inthesecondtermclinicalprogramfilledthe
balanceoftheslotsinthestaffingpattern Thepattern attemptedtoachieve agoalof twoprofessorsper clinical
group eachworkingapproximatelyequalhoursontwoconsecutivedaysperweekwithnootherclinical teaching
assignments

Asidefrom theactualstaffing patternthatwasused theUnion offereditsownmodelofhowthestaffingcould be
achievedinafashiondesigned tomaximizetheuseofregularfull timepositions Exhibit13 Itusedtheactual
enrollmentbutdividedit intoonlyfivesectionsofstudents Italsofollowedthepatternofonlytwoprofessors
teachingeachsection Thedifferencewasthatthepatternof onepersonteachingMondayTuesdayandtheother
teachingthegroupWednesdayThursdaywasbrokeninto differentconfigurations

DeanKirkbydescribestherationaleoftheCollegeconfigurationandinsodoingprovidesacritiqueofthemodel
proposed bytheUnion Theconfigurationoftwodifferent professorsteachingontwoconsecutivedays orwhat
wascalledinevidencethe 2and2 staffingpattern allegedlyenablesthestudent todeveloparapportequallywith
bothprofessors Itwasheropinionthatthiswasthebestlearningenvironment forthestudents Accomplishing this
goalnecessitatedtheuseofpartialloadprofessors TheUnion modelpermittedsomeclinicalgroupstobetaughton
the2and2approachbutotherswouldhavea3andlarrangement whichwas alsonotnecessarilyconsecutive

Theargumentsof counselaremerelysummarizedhereastheywereexpressedinextensivewrittenbriefs

TheUnion submissionsaredirectedatseeking adeclarationthattherehasbeenabreachofAppendixII paragraph
6bytheCollegefailingtogivepreferencetothedesignationoffivefull timepositions

AppendixII paragraph6oftheCollectiveAgreementprovides

TheCollegewillgivepreferencetothedesignationoffull timepositionsas regularratherthanpartial loadteaching
positionssubject tosuchoperationalrequirements asthequalityoftheprograms attainmentoftheprogram
objectives theneedforspecialqualificationsandthemarketacceptabilityoftheprogramstoemployers students
andthecommunity

TheCollege isobligatedto givepreference tothedesignationoffull timepositionsasregular Thatobligationis
subject tooperationalrequirements TheAppendixgoesontogiveanillustrativeseriesofexampleswhichisnot
exhaustiveor all encompassing aswasfoundtobetheinterpretation inHumberCollegeinaunanimousdecision
byaBoardofArbitrationchairedbyArbitratorHowedatedApril12 1994 Thisprovisois ineffectareleasefrom
thecontractualobligationto givepreference tothedesignationoffull timepositionsas regular Itcould operate
assuchinthiscaseiftheCollegecanestablishthatthereareoperationalreasonsforstaffing theNAProgramina
certain waywhichinvolvestheuseofpartialloadpositions Theissuesthatmustbedecidedaretwofold
1 aretherefull timepositions and 2 regardless are thereoperationalreasons fortheexistingstaffingpattern



Theseissuesmaybe dealtwithseriatim Itislogicaltocommence withthefull timeissueasthereisnoobligation
iftherearenopositionswhicharefull time Ineffectitisathresholdfactualissue However regardlessofthe
presenceofsuchpositionstherecanbeareleasefromtheobligationforoperationalrequirements Bothissuesalso
raisethecollateral issuesofburdenofproofandtheshiftingonus Thesecondissuealsoraisesthecollateral issue
of thestandardof arbitralreviewoftheCollegesrationale astooperationalrequirements

Atstakebetweenthepartiesontheseissuesisefficiencyandcost fromtheCollegeperspectiveandjobprotection
of full timeemployees from theUnionperspective Thesecanbeirreconcilableperspectivesinthiscase The issue
inthecasethen becomesoneofpreciselywhatistheCollegecontractually boundtodointhecircumstances

1 Aretherefull timepositions

Theevidenceclearlyestablishesthattherewasanextensiveuseofpartialloadpersonnel TheCollegesubmitsthat
thefirstyearofthetimeframeoughtnottobecountedbecausetheNAProgramwasintransition fromthe
RegionalSchooltotheCollege Itfurthersubmitted thattheremainingperiodofoneacademic year 19911992 is
aninsufficientperiodinwhichtomake adeterminationunderAppendixII

Teachingassignmentsaredoneprimarilyonanacademicyearplanningcycle Article401 2 aestablishesawork
loadforan academicyear Anacademicyearprovidesthebasisfortheentireworkloadequalizationprocessof
Article4anditsconcomitantSWFs Itwould insuchcircumstances be logicalandappropriatetointerpret
AppendixIIasimplicitlyhavingsuchatimeframeaswell Itissofoundinthisaward TheHumberdecision
suprausedaperiodofoneandahalfyears Althoughthetimeframeissuedecidedheredidnotneedtobedecided
inthatcase

TheCollegessubmissionconcerningdiscountingthefirstyearintheapplicationof theAppendixmustbedone
withintheconceptofoperational requirementsandnotasbeingsometimeframethatcouldnotbeexaminedbythe
Board Therefore theBoardfindsthatatwoyeartimeframetoexaminethecontractualobligationisanacceptable
oneinthecircumstancesofthiscase TheBoardhasdataforafouryearperiodwhichenablesittoputthe
grievanceinperspective However theobligationoftheAppendixdoesnotneedtobespreadoverthistimeframe
TheUnion hasrestrictedthegrievancetoatwoyearperiod Itis foundthatthisisbothacceptableandappropriate
giventhisBoardsinterpretationoftheAppendixanditsapplicable timeframe

Exhibit11 revealsthatfull timenursingprogramteacherswerebroughtoverfromtheNursingProgramtostaffthe
clinical periodinMay Juneof1992 Thiswasdone becausethepartieshadenteredintoalocalNoLayoff
Agreement Exhibit 20 TheBoardfindsthatthepartialloadpositions assetoutatpage3 couldhavebeen
designatedasregulardespitethefactthatthetwo15weektermsonly total30weeksofaworkloadwhichhasa
contractceilingofupto36weeks TheemployeescouldhavedoneotherworkwithintheHealthTechnology
Division aswasdonewithNursingProgramteacherswhocameovertotheNAPrograminMaytoJuneof1992
ContinuingEducationwasnottheexclusiveoptiontheCollegehadinassigning furtherteachingtopersonsfilling
thesepositions Therefore itisfoundthattherewerefull timepositionsforwhichtheCollegecouldhavegiven
preferenceasbeingregular

2 Arethereoperational reasonsforthestaffingpattern

Thisissue involves theinterpretationoftheprovisototheCollegesobligationtogivepreferencetothedesignation
of full timepositionsasregularfoundinAppendixII ThereisnoevidencethattheCollegecouldonly attainits
programobjectivesormarketacceptabilitybyactingasitdid Thesearetwooftheoperationalrequirements listed
as illustrativeexamplesofcircumstanceswheretheprovisionmightrelievetheCollegeoftheburdenofthe
Appendix Thiscasealsocontains noevidencethattheCollegesactionswerebaseduponcostsavingorfinancial
considerations aswasthecaseinReHumberCollege inan unanimousdecisionofArbitrator Howe datedApril
12 1994



Onthefactsherethereisnoissuethatfull timeNAProgram teachersarelessqualifiedtoteachcoursesofferedby
thepartialloaddesignates Thus theCollegeisnotattemptingtojustifyitsconductonthebasisof special
qualifications afactor listedinAppendixII Therearenoapparentprogramorpedagogical reasonsestablishedin
evidenceforusingpartialloadpersonnel

Theonly partoftheillustrativelistfoundinAppendix IIwhichmighthaveapplicationtothefactshereisthe
qualityoftheprograms ThelistintheAppendixisnotexhaustiveandtherecanbedeterminedtobe otherfactors

whichareoperationalrequirements inappropriatecases TheColleges rationaleforitsstaffing patternwasputin
evidencethroughthetestimonyofDeanKirkby Insummary shetestifiedthatthe 2and2 approachwasthebest
availableway tomaximizethequalityoftheclinicalprogramandtheacademicexperienceof thestudents Sucha
staffingpattern requiredtheuseofacombinationofexistingregularfull timepositionsandpartialloadpositionsin
order towork SuchevidenceiseitherwithintheenumeratedphraseofAppendixII being qualityofthe
programs or itisoneoftheconsiderations beyondthenon exhaustivelistofoperationalrequirementsfoundin
AppendixII

TheUnionsubmitsthattheCollegedoesnotmeetitsqualityobjectivesthroughtheuseofpartialloadprofessors
TheUnion insteadarguesthatthequalityofprograms isbetterservedbyfull timefaculty Itcitessome ofthe
activities performedbyfull timefacultythatenhanceprogramqualityas curriculumdevelopment tomeet
provincialstandards deliveryofandassistingthestudenttotransfernursingtheoryandacquiredskillsfromthe
classroomtoclinicalpractice conductingtutorialsandbeingaccessible tostudentswhoneedremedialassistance
throughouttheteachingweeksofthecollegeschoolyear participatingindivisionalandothermeetingswithinthe
collegeasrequired and participatinginprofessional

development TheotherevidencetheUnionprovides relatestoitsvariousschedulingmodels Mostofthatisused
toprovetheCollegetreated theAppendixasdiscretionaryanddidnotturnitsmind tothemandatorynatureofthe
Appendixuntil thememofromMs Kirkbyin1992 ThatmemorespondedtomodelsputforwardbytheUnion
whenaNoLayOffsituation arose

AlloftheforegoingraisestheissueofthestandardofarbitralreviewoftheCollegerationale Itisthesubmission
of theCollegethatiftheBoardissatisfied thattherationaleisbonafide theBoard shoulddefer totheexpertiseof
theCollegeanditsrepresentatives ItissubmittedthattheBoard oughttorefrainfromassessingtherelativemerits
of theColleges staffingpatternandthevariousalternativeschedulesadvancedbytheUnion Inessencethismeans
thataBoardofArbitrationshouldnotdecide thatmembersofmanagement forexampleDeanKirkbyinthiscase
werewrongintheirassessmentsof theoperationalrequirements unlessthereisclear andcompellingevidenceto
show thattheCollegehasnotgiven appropriateconsiderationtoitscontractualobligationofoperational
requirements

Onthefacts inthismatterthereisnosuchclearandcompellingevidencethatmanagementhadnotgiven
considerationtoitscontractualobligationsastotheoperationalrequirements Indeed thememoofMay20th 1992
byDeanKirkby sixdaysbeforethegrievancegivingrisetotheseproceedingsstates
Thecurrentpatternprovidesthefollowingopportunities

1 promotionof soundacademicexperienceforstudents
2 consistencyinclinicalschedulingforstudentsandteachers
3 flexibilityinrespondingtoattritionintheprogram and
4 effectiveutilizationof full timecomplement

Bothsidesputforwardsome compellingargumentsas tothemeritsoftheirschedulingpatternsinconnectionwith
programqualitybeinganoperationalrequirement However theUnionsproposal lowers theamount ofstudent
groupstofivefromseventherebychangingthestudentfacultyratios Animportantiteminalearningenvironment
whichispracticallyoriented Further theUnion proposalcreatesunequalschedulingpatternsforstudentswhich



mayormaynothaveaneffect onthelearningenvironment The2and2schedulehasthefundamental strengthsset
out inDeanKirkbysmemowhichthisBoardconcludes thattheunionmodelscannotmatch Incontrastthe
strengthsintheUnionsmodelcanbe metthroughpropermanagementofthecurrentstaff ie professionaltraining
helpingtotranslate classroomlearning etc

ThisBoardmustconcludethattheCollegehadgivenappropriate considerationtooperationalrequirements and
thustoitscontractualobligation Whiletheremaybe as thereishereintheUnionsmodelCandotherevidence
othermethodsofdoingthesamestaffingoftheclinicalprogramit cannotbesaidthatthemanagementmethodwas
wrongintheirassessmentofoperationalrequirementsorfailedtodoanassessment Itwasmerelydifferentthan
what theUnionmighthavedone wereitrequiredtomakethesameassessments ThatdoesnotmaketheCollege
assessmentwrong ItalsodemonstratesthattheCollegeundertook throughDeanKirkby considerationof
operational requirements Therefore onthestandardofarbitralreviewtobe appliedinthesematterstheCollege
didconsideritscontractualobligationsastheyariseinAppendixII Intheabsenceofafindingthattheydidso
incorrectlythenthisBoardofArbitrationought nottointerfereinthatdecisionbecausetheCollegehasmettheir
responsibilitiesandtheirobligations

ThenecessarydeductionfromtheaboveconclusionmustbethattheprovisoofAppendixIIoperatestorelievethe
Collegeofitsobligationtogivepreferenceinthedesignationoffull timepositionsasregular Thisoccursbecause
theoperationalrequirements asdiscussedinthisaward andthescopeoftheirreviewbythisBoardofArbitration
meanthattheobligation isnotcontractuallyrequiredduetooperational requirements Thisconclusionis
independent ofwhetherthereareanyfull timepositionswhichmightbe designatedas regular Althoughinthis
award itisfoundthat therearesuchpositionsestablishedintheevidence

For alloftheforegoingreasonsthedeclarationsoughtbythegrievancemustbedenied Itisorderedthatthe
grievancebe dismissed

DATEDATLONDON ONTARIOTHIS2ndDAYOFMARCH 1995

RichardH McLaren CArb

Iconcurdissent SIGNED
SherrilMurray UnionNominee

Iconcurdissent SIGNED
DavidGuptill
CollegeNominee


