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Thegrievanceinthiscaseinvolvesaclaim thattheCollegehasimproperlyutilizedsessional
appointments tofillregularfulltimepositionsintheSchoolofBusinessattheBrampton
campus Bywayofrelief theUnionrequests thatfulltimefacultybehiredtofillthepositionsin
question

Therelevantprovisionofthecollectiveagreement isArticle203 thematerial
portionsofwhichareasfollows

203ATheCollegewillgivepreferencetothedesignationoffulltimepositionsas
regularcontinuing teachingpositionsratherthan sessionalteachingpositions including
inparticular positions arisingasaresultofnewpost secondaryprogramssubjecttosuch
operationalrequirementsasthequalityoftheprograms enrolmentpatternsand
expectations attainmentofprogramobjectives theneedforspecialqualifications andthe
marketacceptabilityofthe programstoemployers studentsandthecommunity The
Collegewillnot abusesessionalappointmentsbyfailingtofillongoingpositionsassoon
aspossiblesubjecttosuchoperationalrequirementsasthequalityofprograms
attainmentofprogramobjectives theneedforspecialqualifications andenrolment
patternsandexpectations

203CIftheCollegecontinuesa full timepositionbeyondonefullacademicyearof
staffingthepositionwith sessionalappointments theCollegeshalldesignatetheposition
asaregularfull timebargainingunitpositionandshallfillthepositionwithamemberof
thebargainingunitassoonasapersoncapableofperformingtheworkisavailablefor
hiringonthisbasis

Attheoutsetofthehearing Mr Gray onbehalfoftheCollege movedtoset
asideor alternatively tolimitthescopeofasubpoenaducestecumissuedattherequestof
theUnion Thepartiesagreed thatitwouldbeappropriatefortheBoardtodealwiththismotion
priortoproceedingwiththe hearingonthe merits

Thedocumentslistedonthesubpoenaareasfollows

1 FacultyofBusinessandCommerce DavisCampus FacultyLoading
documentspreparedforeachofsemesters1 2and3foryears199192 199293
and199394forallcourses Enclosedasdocument 1 isanexamplefor Office
Administration datedNovember22 1993

2 FacultyofBusinessandCommerce Part timePartialLoadSessionalFacultyfor
eachsemestershowingparttimeandsessional faculty hours taught hourlyrate
total andweeks foreachofsemesters1 2and3for years199192 199293
199394 Enclosedasdocument 2 isanexampleforthefirstsemester199394

3 Adocumenttitled PARTTIMEFACULTY Business Brampton dated 1993
0506 showingthehistoryofteachingof PARTTIMEFACULTY inthe
BusinessBusinessandCommerceFacultyatBrampton DavisCampus Enclosed



asdocument 3 is thefirstpageofthisdocument Werequiresimilardocuments
preparedfrom199192 199293and199394

4 Documentstitled FacultyofBusiness Brampton or FacultyofBusinessand
Commerce Brampton NonFullTimeFaculty foreachofsemesters1 2and
3fortheacademicyears198889to199394 inclusive Enclosedasdocuments
4 areanexamplefor AY8889 andanexamplefor AY92933RD

Trimester

5 Documentstitled FacultyofBusiness CommerceTCH foreachofsemesters
1 2and3for199192 199293and199394 showingsubjectareasandhours
taughtbyfulltime sessionalandpart timefacultyattheDavisCampus Enclosed
asdocument 5 isanexampleforSemester2 Jan94

6 Documentstitled FacultyofBusinessTCH SessionalandPartTimeTCH
showingthe Instructor TCHBothCampuses Davis Campus TCHand
SubjectArea Enclosedasdocument 6 isanexamplepagefor Semester2
Jan94

7 MemostoandfromHumanResourcesandtheFacultyofBusinessshowingthose
faculty eligibleforfurthersessional appointments inthe FacultyofBusiness
Bramptonpersemesterfor199192 199293and199394 orsimilardocuments
Enclosed asdocument 7 isanexample ofsuchamemorandum

8 Documentstitled FacultyofBusinessandCommerceNonFullTimeFaculty
SessionalTeaching dated February10 1994 showingwherefacultymembers
taughtonasessionalbasisfrom1992to1994 bysemester

Asindicatedabove inrespectofthedocumentssetoutinparagraphsIto7ofthe subpoena the
Unionenclosedasampleofthetypeofdocumenttobeproduced

Priortosettingoutthepositionsofthe parties itisnecessarytonotecertain facts
whichwereoutlinedbytheCollegeandwhichwerenotdisputedbytheUnion Thesefacts
indicatethatthedocumentsappendedtothesubpoenaarekeptinaprivateofficeattheCollege
andthatnofacultymemberorUnionrepresentativehasauthoritytosearchthrough ortake
copiesofthesedocuments Inthesecircumstances andintheabsenceofanyexplanationfrom
the Unionashowitcameintopossessionofthedocuments theCollegeaskedtheBoardtoinfer
thatthedocumentswereobtainedimproperly

ItwasthesubmissionofMr GraythattheBoardhasadiscretiontocompelthe
productionofdocumentspursuanttoa subpoenaandthatitshoulddeclinetoexercisethat
discretionwheretheUniondoesnotcometotheproceedingswith clean hands inthatits
conductin obtainingsimilardocumentshasbeenimproper Alternatively itwascontendedthat
the subpoenashouldbesetasideastheUnionisnot seekingproductionofdocumentstosupport
itscasebutinsteadisengagedina fishingexpedition andattemptingtodiscoverwhetherthere
isanybasisforitscase Inthefurtheralternative Mr Graycontendedthatthesubpoenais



undulybroad andthatanydocumentsproducedshouldbelimitedtothepermissibleperiodfor
filingagrievance thatis 40dayspriortoJune30 1993 thedateonwhichthegrievancewas
filed Moreover astheUnionsclaimcrystallizedonthatdate Mr Graysubmittedthattherecan
benorelevancetodocumentswhichwerepreparedsubsequently Finally in theeventthatthe
Boardweretodirectthatanydocumentsbeproducedpursuanttothesubpoena Mr Gray
requestedthatproductionbeconditionalontheUnionprovidingparticularsofitsclaim

Dealing firstlywiththematterofparticulars Mr Rolandsubmittedthatitisthe
Unionscontentionthatallpositionsstaffed withsessionalappointmentsintheSchoolof
BusinessattheBramptoncampusoughttobedesignatedasregularfull timeteachingpositions
subjecttotheCollegedemonstratingthatthefactorssetoutinArticle203Ajustifyaparticular
positionbeingdesignatedassessional Mr Rolandfurthercontendedthatitisnotunusual for
confidential documentstocomeintothehands ofoneofthepartiesduringalitigious proceeding
andthattheUnionspossessionofthesampledocumentsisnotaproper basisuponwhichtoset
asidethesubpoena Moreover itwassubmittedthattheUnionisnotengagedina fishing
expedition butisseekingspecificdocumentstosupportitscaseand in thisregard Mr Roland
undertooktotenderthedocumentsinevidence Finally Mr Rolandcontendedthatgiventhe
provisionsofArticle203andtheUnionsclaimthatongoingbargainingunitworkwassubject
tosessionalappointments itwouldbeinappropriatetolimittheproductionofdocumentstoa
periodof40dayspriortothefilingofthe grievance Moreover itwas submittedthatdocuments
preparedsubsequenttothegrievancearerelevanttothematterofremedy and inparticular to
thenumberofsessionalpositions whichoughttobedesignatedasregularfulltimepositions

Thegeneralprinciplesapplicabletoasubpoenaducestecumhavebeen
consideredinanumberofawardsandaresummarizedbyArbitratorWeatherillinReCanada
Post Corp andCanadianUnionofPostalWorkers Best 1986 24LAC 3d 157asfollows

Thatan arbitratororboardofarbitrationhasauthoritytoissueasubpoenaducestecumis
clearfrom s 157b rep sub 1972 c18 s 1 readtogetherwiths 118a b and c
rep andsubidem oftheCanadaLabourCode There isnotavailable insucharbitration

proceedings the processofdiscoverywhichisavailableiscivilproceedingsinthe courts
Thereis however agrievanceprocedureprovidedforinthe collectiveagreement Where
thatprocedurehasbeeneffectivelyutilized requirementsofparticularityanddisclosure
should inmostcases bemet Itremainsthatasubpoenaducestecummayproperlybe
issuedtoenableonepartytoobtainevidencewhichisrelevanttoitscase andwhichisin
thepossessionoftheotherparty

Itmaybethatinconsideringthescopeofasubpoena alabourrelationsboardmight
viewitasfallingsomewherebetweenthesubpoenaissuedbythecourtsincivil
proceedings andthediscoveryprocess thereinvolved Suchextension ifitissuch ofthe
subpoenapowermightbe justifiedbythe absenceofthe discoveryprocessinlabour
relationsboardproceedings ThatwouldappeartohavebeentheviewoftheOntario
LabourRelationsBoardinthe BeckerMilk case 1975 Ont LRBR 338 Adams In
arbitrationproceedings ofcourse thereis asIhavenoted agrievanceprocedure
havingsomeofthe effectofdiscoveryproceedings priortoarbitration



Evenonabroadviewofthescopeofasubpoenaducestecum however itisclearthatit
isnottobeusedtopermitapartytogoona fishingexpedition toendeavour thatis
nottoobtainevidencetosupport a case buttodiscoverwhether one hasacaseat

all seeComrforRailwaysv Small 1938 38N So Wales564atp 573 cited inthe
BeckerMilkcase supra

Asindicatedpreviously inthiscase theCollegesoughttoasidethesubpoena
basedupontheUnionspossessionofsampledocumentswhichthe Collegeclaimedhadbeen
obtainedimproperly Insupportofitsposition theCollegereliedonthe cleanhands doctrine
aprincipleinitiallyappliedincourtsofequity TheCollege however providednoauthoritiesin
whichthisprinciplehasbeenappliedtosetasideasubpoenaand aspointedoutbythe Union it
isnotaltogetherunusual forconfidentialdocumentstocomeintothepossessionofoneofthe
partiesduringalitigiousproceeding Inthiscase itisnotclearpreciselyhowthe Unionobtained
thesampledocumentsbut inourview itspossessionofthedocumentsaloneisnotasufficient
basistosetasidethesubpoena

AstotheCollegesclaimthattheUnionisengagedina fishingexpedition the
Boardnotesthatthe Unionisseekingspecific documentsconcerningfaculty assignmentsand in
particularsessionalappointmentsin theSchoolofBusinessattheBramptoncampus Giventhe
natureoftheUnionsclaim wefindthatthedocuments arearguablyrelevanttothemattersin
disputeMoreover asdistinctfromanumberofawardsrelieduponbytheCollege thisisnota
caseinwhich theUnionisseekingdocumentswhicharenotevenknowntoexist noristhe
Unionseeking productionforthepurposeofexaminingthedocuments and onlyiftheyprove
useful introducingthemintoevidence Inthiscase Mr Rolandundertooktotenderthe
documentsinevidenceinsupportoftheUnionscase Intheresult theBoardisnotpersuaded
thatthesubpoenacanproperlybecharacterizedasa fishingexpedition onthepartofthe
Union Nevertheless in theBoardsview itwouldbeappropriatetorequiretheUniontofurther
particularizeitsclaimasrequestedbytheCollege Accordingly theBoarddirectstheUnionto
advisetheCollegeofeachofthepositionswhichitclaimswasimproperlystaffedwitha
sessionalappointmentandwhich gaverisetothegrievance TheUnionshallalsoadvisethe
Collegeofthebasisforitsclaimin eachcase

Finally astotheCollegesalternateargumentconcerningthe scopeofthe
subpoena itisnecessarytoconsiderArticle203whichistheprovisionofthecollective
agreementallegedtohavebeenviolated ThisArticleprovidesthattheCollegewillnotabuse
sessionalappointmentssubjecttothecriteria setout insubparagraph A Article203Cfurther
provides thatifafull timepositioniscontinuedbeyondoneacademicyearofstaffingwith
sessionalappointments theCollegewilldesignatethepositionasafull timebargainingunit
position Accordingly itisapparentthatinordertodeterminewhethertherehasbeenaviolation
ofArticle203 itisnecessarytoexaminestaffingoveraconsiderableperiodoftime Inthese
circumstances wedonotfindtherequestfordocumentationin theperiodpriortothefilingof
the grievancetobeunreasonable Astothedocumentationsought for199394academicyear in
theBoardsview this documentationisarguablyrelevanttothematterofremedyand onthis
basis isproperlyproducedpursuanttothesubpoena



Intheresult theBoarddirectsthatthedocumentslistedonthesubpoenabe
producedinaccordancewiththisrulingprovidedthatproductionshallbeconditionaluponthe
provisionofparticularsassetoutabove TheBoardfurtherdirectstheparties toconferwith
respecttoconcernsexpressedbytheCollegerelatingtothereleaseofinformationsuchas
employees hourlyrateswhichweunderstand isnotrequiredbytheUnion TheBoardshall
remainseizedforpurposesofimplementationofthisinterimawardandtodealwithall other
issuesarisingfromthegrievance

DATEDATTORONTO this6thdayofJuly 1994
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Inmyview thisisacasewheretheUnionappearstobeengagedina fishingexpedition The
Unionhasmadeanextremelybroadallegationand without anyindicationastoitsbasis now
seekstheproductionofnumerousdocuments todeterminewhetheritcanmanufacture acase
TheUnionsundertaking totenderalldocumentsinevidencedoesnothing toundothisdefect

Nevertheless Itakecomfortinthefacttheparticulars whichtheUnionhasnowbeendirectedto
provide willpresumably establishthebasisfortheUnionsallegationsinthismatterandclarify
whichdocumentsarerelevanttowhichissue Anyresidualdisputeconcerningtherelevanceof
documentation havingregard totheUnionsparticulars shouldpresumablybeaddressedtothe
Boardinwritinginadvanceofthe nexthearingsoasnottoprolongthismater

RA Shields


