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AWARD

AhearinginthismatterwasheldinTorontoonMay2 1994 at whichtimethepartieswereagreedthattheBoard
of Arbitrationwasproperlyconstituted andthatwe hadjurisdictiontohearanddeterminethematteratissue
betweentheparties OnthepartoftheCollege however thatconcessiontoourjurisdictionwassubject toits
positionthat thegrievanceitselfwasnotarbitrable

Thegrievance 93G241 wasfiledonJanuary12 1993 andisinthefollowingterms

StatementofGrievance

IgrievethatIambeingtreatedinequitablybytheCollege Mycolleaguesandofficemates whoteach thesame
courses tostudentsinthesameprogram arebeingpaid 1975 morethanIambeingpaidforworkdoneinthe
winter 1990semester
SettlementDesired

Tobepaidthe 1975 overtimecompensationawarded tomycolleagues

Thefacts fromwhichthegrievancearisesarenotindispute Duringthe198990 academicyear therewasastrike
of professors intheCollegesofAppliedArtsandTechnologyrepresentedbythepresent Union Whenthatstrike
was over completionoftheacademicyearrequired arestructuringoftheteachingschedule Fromthat
restructuring anumberofclaimsforovertimecompensationweregenerated andultimatelyreferredtoarbitra
tionTherewere weunderstand hundredsofsuchgrievancesacrossthesystem including206atHumberCollege
onesuchgrievancewasfiledbythepresentgrievor Allofthegrievances wereapparently referredtothesame
Board ofArbitration comprisedofMr MartinTeplitsky Chair Mr Warren K Winkler Collegenominee andMr
James K A Hayes Unionnominee ThatBoard issueditsawardinDecember1992 allowingcompensationtoa
largenumberofgrievorsinvaryingamounts including asthegrievorsets outinthepresentgrievance tomostof
themembersofhisdepartmentintheamountof 197500 Thegrievorsowngrievancewasnotoneof those
allowed andtheawardconcludeswithablanketdismissalofalloftheothergrievances

Onthisbasis theCollegearguesthatthe presentgrievanceis inarbitrablebecauseitisoutof time havingbeen
filedinJanuary 1993inrelationtotheeventsofthewinter termof1990 Mostimportant however theCollege
arguesthatthematter hasbeenfinally resolvedbeforeanotherBoard ofArbitration andisthusresjudicata since
thereisafinal andbindingdeterminationofpreciselythesamegrievancebetweentheUnionandtheCollegein
relation topreciselythesamegrievor

Onitsface theCollegesargumentwould appeartobe conclusive andtheUnionveryproperlyconceded that if
thepresentgrievanceismerelyarepetitionof thegrievancewhichwasbefore theBoardof Arbitrationchairedby
Arbitrator Teplitskyitwasindeedforeclosed fromanyfurtheradjudication andwasthusresjudicatabeforeus
Thegrievorwished however toputtousdifferent characterizationofthegrievance whichhe assertedwould
demonstratethatthegrievancewas infactcompletelydifferent thatitonlyaroseupontheissuanceoftheTeplitsky
awardinDecember 1992andthatitwasthereforeintimewhenfiledinJanuary 1993 Overtheobjectionsof
counselfortheCollege andwithsomereservations ofourown weheardthegrievorssubmissions inthisregard
Thegrievorarguesthatthereal issuehereistheunfairtreatmentmetedouttohimbytheCollegewhenitchoseto
relyuponArbitrator Teplitskysdismissalofhisoriginal grievancetodenyhimovertime compensationfor
preciselythesamekindofcontribution totheCollegesprograminthewintersemesterof1990asmadebyallthose
membersofhisdepartmentwhoreceivedtheovertimecompensationpursuanttotheTeplitskyaward easserts
andwehavenoreasontodisbelieveit thattherewasnodifferenceinwhathe didduringthat periodandwhatwas
donebyothermembersofhisdepartmentwhoweresuccessfulintheTeplitskyarbitration Therefore heasserts
thattheCollegehastreatedhimunfairly andthatweshouldorder theCollegetoredressthatunfairnessbypaying
himovertimecompensationinthesameamount



Withrespect thispurportedrecharacterizationisentirelywithoutmerit TheCollegeandtheUnionhaveentered
intoalegallybindingcollectiveagreementwhichspecifiestermsandconditionsofemploymentforprofessorsat
thisCollege andprovidesforarbitrationfortheresolutionofanydisputesinrelationtothein rpretation
applicationoradministrationofthatcollectiveagreementinanyparticularcase Theawardofan arbitrator issued
pursuanttothecollectiveagreementisbinding upontheCollege theUnionanduponall individualemployees
affected Nothinginthatcollectiveagreement setsoutageneralobligation ontheCollegetoavoid unfair
treatment althoughtheremayverywellbecertainaspectsofarbitrabledoctrinewhichcouldsubjectcertain
actionsbytheCollegetoatestof fairness Butnosuch testrequirestheCollegetopaysumsclaimedunder
grievanceswhichhavebeendismissed merelybecauseofanassertionthatitwould constituteunfairtreatment to
relyonthefinalandbindingdeterminationofaBoardofArbitration

Inanyevent itisperfectlyobviousthattheonlywaythegrievorcouldestablish thathehasbeentreatedunfairlyby
theCollegeistodemonstrate thattheTeplitskyawardisincorrect insofarasitdismisseshisgrievance thatthe
incorrectness isobvioustotheCollege andthattheCollegedeliberatelyignoredtheknown incorrectness Without
evensuggestingthatsuchan allegationisarbitrable itisclear thatpermitting anyonetopursuesuchanotionina
subsequent arbitrationwouldrendertheconceptofthefinalandbindingnatureofarbitrationawards specifically
pro idedinclause3204Cofthecollectiveagreement asham Nodegreeofconvoluted recharacterizationcan
avoidthesimpleconclusionthatthegrievorhashadhis dayincourt haslost andisnowattemptingtoreopen
preciselythesameissuebeforeanotherboardof arbitration Therecouldnotbe

amorecompellingcaseofresjudicata andthegrievanceisthereforeobviouslynotarbitrable
TheCollegeasked atthecloseofthehearing foritscostsofthearbitration Anawardofcostswould appeartobe
prohibitedbyclause3204E whichrequireseachpartytobearonehalfofthefeesandexpenses ofthechair and
theentirecost ofitsownnominee totheboardofarbitration Wethusrejectthemotion forcosts while
acknowledging thattheprospectistemptinginthiscase

Thismatter shouldneverhavecometoarbitration Ininsistingonpursuingthismatter thegrievorhascost the
UnionandtheCollegelargesumsofmoney andwastedadayofarbitrationhearingwhichcouldhavebeenputto
gooduseinthecauseofoneofhisfellowemployees withalegitimategrievancetobedealtwith Wearenot
inclinedtoattemptagenerouscharacterizationofthegrievors insistenceonproceeding Itwasanenormouswaste
of otherpeoples timeandotherpeoples money andan abuseofthearbitrationprocess

DATEDATTORONTOthis24thdayof May 1994

KennethP Swan Chairman

Iconcur seeaddendum HJ Cook
HJ Cook CollegeNominee

Iconcur SherrilMurray
SherrilMurray UnionNominee



Iconcurinthedecisionofthechairmanthatthegrievanceisnotarbitrable andparticularly hisstatementthatitwas
an enormouswasteofotherpeoplestimeandotherpeoplesmoney andanabuseofthearbitrationprocess My
concurrence shouldnotbetakenas agreementwithhisviewwithrespecttoclause3204E

HJ Cook
HJ Cook CollegeNominee


