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AWARD

I

ThisisauniongrievancefiledonJune 18 1992 The issueitraisescanbesimplystated
istheemployerobligedtomaintain certainbenefitscoverage ie paythepremiums for
individualsawayfromworkandreceivinglongtermdisabilitypayments Thebenefitsin
questionaretheExtendedHealthCarePlan theVisionCarePlan andtheHearingAidPlan
Therelevantprovisionsofthecollectiveagreementareasfollows

2202 ExtendedHealth Plan

TheCollegesagreetopayonehundredpercent 100 ofthebilledpremiumof
theExtendedHealthPlanforemployeescoveredtherebyandsubjecttotheeligibility
requirementsofthePlan

2206 VisionCare

TheCollegesshallpayseventy fivepercent 75 ofthepremiumsforaVision
CarePlanprovidingcoveragetoamaximumof 200eachtwo 2 years perperson18
yearsofageandover and 200eachone 1 yearperpersonunder18yearsofage for
glasses frames andcontactlenses subjecttoeligibilityrequirementsandenrolment
requirements andthebalanceofthepremiumsshallbepaidbypayrolldeduction

2207 HearingAidPlan

TheCollegesshallpayseventyfivepercent 75 ofthepremiumsforaHearing
AidPlanprovidingcoveragetoamaximumof 300eachfive 5 years perperson
subjecttoeligibilityrequirementsandenrolmentrequirements andthebalanceofthe
premiumsshallbepaidbypayrolldeduction

emphasisadded

Theseprovisionswereineffectatthetimethegrievancewasfiledandarecontinuedin
the19911994agreement whichwasexecutedonNovember9 1992 Thedispute focuseson
theeffectoftheemphasizedwordsin thethreearticles

Theunionsubmitsthataslongasanindividualisan employee withinthemeaningof
thecollectiveagreement sheisentitledtothesubsidizedbenefitsmentionedabove Benefit



entitlementiscongruentwithemploymentstatus Itisunnecessarytobean employee onthe
activepayroll ortobeactivelyatwork UnlikeArticle 2204 theDentalPlan thedisputed
clausesdonotdistinguishbetween employmentandactiveemployment Accordingly aslongas
someoneremainsan employee sheisentitledtobenefitsunder Articles2202 2206and
2207

Theemployerconcedesthat atleastforsomepurposes apersonawayfromworkon
longterm disabilitycontinuestobean employee underthecollectiveagreement Noone
disputes forexample thatshouldsuchperson recoversheisentitledtoreturntowork Butin
theemployerssubmission employmentstatus initself isbesidethepoint theissueiswhether
those employees areentitledtobenefitsunder therelevantlanguageoftheagreement The
employercontendsthatLTDrecipientsarenotsoentitled becausetheydonotmeetthe
eligibility requirementsofthe insuranceplan whichareincorporated byreferenceintothe terms
ofthecollectiveagreement

Theemployerassertsthatthe languageoftheagreementis clear andsupportsthe
interpretationthattheemployerurges uponus However theemployerasserts inthealternative
thatifthe languageofthe agreementdisclosesa patent or latent ambiguity the pastpractice
andnegotiatinghistoryoverwhelminglysupportsitsproposedinterpretation

Inthefurtheralternative the employercontendsthatthesameextrinsicevidence
establishesan estoppel whichprecludestheunionfrompressinganyclaiminconsistentwith
thestatusquo atleastuntiltheendofthecurrent 199194 collectiveagreement The
employerpointsoutthatthe provincialbargaining tosettlethe currentagreementwasconcluded
inJune1992 sotherehasbeennoopportunity toaddressthecurrentissueatthebargainingtable

and inparticular noopportunity toclarifythecontract languagetomakeitconformtotheway
in whichbenefitshadbeenadministered formanyyears Intheemployerssubmission thislost
bargainingopportunityissufficient detrimentalreliance togroundanestoppel andtopreclude
theunionfrom advancingtheinterpretationnowurgeduponus Havingaccededtoaparticular
interpretation foryears theunioncannotnowclaimthattheagreement meanssomething
different

Thepartiesareagreedthatthisboardisproperlyconstitutedandhasjurisdictiontohear
anddeterminethemattersindisputebetweenthem Therearenoobjectionstothearbitrability
ofthisgrievanceandthe casewasarguedonthe basisofstipulatedfactsanduncontestedwitness
statementswhich itwassaid wererelevanttotheissuesandargumentsputbeforeus Itwas
agreed thatwecouldreceivethisinformation reservingastotherelevanceorweight ifany to
beaccordedtoit

Thisbackgroundisnotreallyindispute butbecausewehavenotfoundittobe
particularlyhelpful wewilldealwithitonlybriefly Wewill thenturntowhatwebelievetobe



thecruxoftheproblem themeaningtobeaccordedtothewords subjecttotheeligibility
requirements foundinArticles2202 2206 and2207

II

Therehasbeencollectivebargainingbetween thecurrentpartiesortheirpredecessorsfor
manyyears Theunionrepresentstwodistinctbargaininggroups academicstaffandsupport
staff Eachgroupiscoveredbyaseparatecollectiveagreement Asmightbeexpected thereis
somesymmetrybetweenthelanguageofthetwocollectiveagreements andthecollective
bargainingprocessesareinterrelated Forexample forthe period197982and198794 the
academicandsupport groupshavehadthe samespokesmanatthebargainingtable andthe
supportgroupspokesmanfor1983 87 becametheacademicgroupspokesmanforthe198587
agreement Thetwogroupshavebroadlysimilarbenefitpackages although aswillbeseen
theycananddosometimesnegotiatedifferentbenefitoptions

Theacademicandsupportagreementsaretheproductofprovincialcollectivebargaining
Accordingly thelanguagehereinissueappliestothe academicemployeesofallCollegesacross
Ontario Atthe presenttime theacademic agreementcoversabout8600employees ofwhom
about176areatLoyalistCollege

Withoneexception noCollegehaseverpaidthedisputedbenefitpremiumsfor
academicemployeeswhoareawayfromworkreceivinglongtermdisabilitypayments LTD
recipientshavealwaysbeenresponsiblefor theirownbenefitspremiums Theexceptionisa
singleinstanceatSheridanCollege wherepremiums werepaid foratime foroneemployee
thendiscontinuedwiththeexplanation thatthepaymenthadbeenmadeinerror Thatsituation
didnotsparkagrievanceoranydisputebetweenthe unionandemployeraboutbenefits
entitlement

TheExtendedHealthPlan Article2202ofthe198991agreement hasbeenavailableto
employeessinceatleast1972and itappears actuallypredatesformalcollectivebargaining
underthe CollegesCollectiveBargainingAct ThePlanwasmaintainedoutsidethecollective
agreementfor someyears andwasnotrecognizedincontractlanguageuntil197576 Both
beforeandafteritsinclusioninthecollectiveagreement the benefithasbeenlimitedbythe
subjecttoeligibility language whichisthe focusofthe currentgrievance

WhenVisionCareandtheHearingAidPlanwereaddedtothe academicbenefit package
inthe 198789agreement they toocarriedthe limitinglanguagereferredtoabove presumably
becausethenewbenefitswere partofthesameinsurance packagewiththesamecarrier Sun
Life anditwasconsidereddesirable tokeeptheeligibilityrequirementsconsistent Overthe
years thesebenefitshavebeenenhanced ormodified invariousways but fortheacademic
bargainingunittheeligibilityrestrictionshavebeenpreserved Accordingly thepractice
challengedbythisgrievanceisnotonlygeneralizedforallacademicemployeesacrossthe



Collegesystem buthasbeeninplace withoutcontroversy foratleast20yearsElizabeth
McGregoristheManagerofHumanResourcesatLoyalistCollege isresponsibleforbenefits
administration andhasbeenemployedinthisareasince1972 SheconfirmsthattheCollege
hasneverpaidthesebenefitpaymentsforlong termdisabilityrecipients Rather ithasalways
givensuchemployeesanoptionofdiscontinuingcoverageorpayingforitthemselves

Noonehaseverobjectedtothatpracticenorhastherebeenanygrievance inthisregard

Since1979 19academicemployeesatLoyalist Collegehavereceivedlongterm
disabilitypayments andofthese 17employeeshaveelectedtopaytheirownpremiums The
othertwoemployeeswerecoveredbytheirspouses plan Twoofthese19employeeswere
unionstewardsatonetimeoranother although itappears thattheydidnotholdthatpositionat
thetimetheywentoffwork WedonothaveevidencefromotherColleges orfortheperiod
before1979 butitseemsreasonabletoinferthatsince1972quitealargenumberofemployees
mighthavebeenentitledtomakeaclaimiftheunionsinterpretationofthebenefitpackageis
correct Nonehaseverdoneso Mr PlummeristhepresidentofthelocalunionatLoyalist
Collegeandhasbeenarepresentativeonthenegotiatingteamforacademicemployees forthe
198586andthe198789collectiveagreements Hehasbeenaunionofficialforabout17years
Duringthatperiodnoemployeehasevercomplainedabouthavingtopaypremiumswhenshe
wasoffworkonlongtermdisability Mr PlummerfiledagrievanceinJune 1992immediately
uponbeinginformedofsuchemployee complaint

Althoughthedisputedcontractlanguagehasbeeninplaceformanyyears andwas
carriedintonewclausesasnewbenefitswereadded there isnoevidencethatitwasever the
subjectofspecificscrutinyatthe bargainingtable Until thepresentgrievancenoonereally
questionedwhatthebenefit languagemeant soitneverwasthe subjectofspecificcollective
bargaining

Tothispoint wehavelimitedourobservationstotheacademic bargainingunit The
situationforthesupportstaffisalittledifferent

Until1981 thesupportstaffcollectiveagreementcontainedthesamelimitinglanguage
astheacademiccollectiveagreement Howeverinthe1981roundofbargaining forthe1981
82agreement thesupportstaffbargainingteamobtainedanamendmenttothelongterm
disabilityprovision toprovidespecificallyforthepaymentofcertainbenefitpremiumsforlong
termdisabilityrecipients Forsupportstaffemployeestheyhave beenpaideversince

Thedetailsofthe1981amendmentneednotbereproducedhere Itsufficestosaythat
theacademicbargainingteamdidnotpressforasimilarchangetothelanguageofitscollective



agreement Itisalsointerestingtonotethat in the1981round ofbargaining theacademicstaff
bargainingteamandthesupportbargainingteamhadthesamespokesperson

TheacademiccollectiveagreementestablishesaJointInsurance Committeecomposedof
representativesofthe unionandthevariousColleges ThepurposeoftheCommitteeis
describedthisway

Thepurposeofthis CommitteeistofacilitatecommunicationbetweentheCouncilof
RegentsandOPSEUonthesubjectofgroupinsurance applicabletotheAcademicStaff
BargainingUnit includingBasicLife SupplementaryLifeInsurance ExtendedHealth
Insurance LongTermDisabilityInsurance theDentalPlanandsuchothernegotiated
benefitsthatmay fromtimetotime beincludedin thegroupinsuranceplan

MrPlummer hasbeenontheJoint InsuranceCommitteefor12years Asfarasheis
aware noonehaseverraised theissueaddressedbythisgrievance ThisisconfirmedbyHarley
Smith whohasbeeninvolvedwithbenefit issuesonbehalfoftheemployersfrom1972tohis
retirementin1992 Asfaraswecanascertainfromthe evidencebeforeus thequestionraisedin
thisgrievance hasneversurfaced andconsequentlyhasneverbeenaddressedbytheJoint
InsuranceCommittee

Sinceatleast1980theCollege hasproducedabenefitsadministrationmanual That
manualhasbeenupdatedperiodically andhasbeenprovidedtotheunionthroughShirley
McVitie whoisthetradeunionresourcepersonforboththeacademicandsupport staffjoint
insurancecommittees Theunderlyinginsuranceplanlanguagehasalsobeenprovidedtothe
union overtheyears throughMs McVitieandherpredecessors

Exhibit4isanexcerptfromthe benefitsadministrationmanualineffectinJanuary1989
thatis atthetimethe198991collectiveagreementwasconcluded Exhibit4makesitclear

thatafacultymemberonlongtermdisabilitymaycontinuevariousbenefits includingextended
health butonlyifshesubmitsthe fullpremiumtotheCollege Inotherwordsthemanual
reflectstheColleges practicefrom1972todate Noonehaseverquestionedorchallengedthe
manual

Insummary whetherornotthecollectiveagreement languageis ambiguous thereis
nodoubtabouttheinterpretationthattheCollegeshaveadoptedovertheyears norhasthere
beenanythingsurreptitiousaboutthispolicy The Collegeshavefollowedthepracticesetoutin
thebenefitsadministrationmanual whichisnotonlyavailabletoanyonewhocarestolookatit
butisalsoavailabletounionandemployerofficialsontheJoint InsuranceCommitteewhohave
theresponsibility toconsiderinsurancequestions



Againstthatbackground itisdifficulttoaccepttheunionssubmission that for20years
itwastotallyignorantofthe employersposition althoughitmayhaveonlyrecentlyconsidered
whetheritamounts toabreachofthecollectiveagreement Thepreciseissuebeforeuswas
addressedforthe supportstaffunitinthe1981roundofbargaining andwiththe same
spokesmanforbothunits itseemsunlikelythattheacademicnegotiating teamwastotally
unawareofwhatthe sisterunitwasdoing Butwhateverwas raisedorresolvedin1981 thereis
noreasonforanyacademicemployeetobelievethatthesebenefitswouldbemaintained during
longtermdisability and until thepresentgrievance therewasnothingtoalerttheemployerto
thepossibilitythatitslongstandingpracticewouldbechallenged

Iftheboardweretodeterminetheemployersobligationsbythewayinwhichtheparties
hadorderedtheir relationshipandconductedthemselvesoverthelast20years therewouldbeno
supportfortheunionsposition However cansuchsupportbefoundinthelanguageofthe
collectiveagreement ThatdependsuponhowoneinterpretsArticle2202 uponwhichArticles
2206and2207havebeenmodelled

III

Article2202doesnotcreateanopenendedobligationtopaypremiumsinall
circumstances orforallpersonswhomightbeconsidered employees underthetermsofthe
collectiveagreement Theemployerisonlyobligedtomakepremiumsfor employeescovered
by thePlan andsubjecttotheeligibility requirementsofthe Plan Wedonotthinkthatwe
canignorethislimiting language whichtakesoneinevitablytothetermsofthe Plan

Hadtheparties intendedtomakeaparticularbenefitavailabletoeveryone regardlessof
employmentstatus theycould haveusedlanguagelikethatfoundin thesupportstaffagreement
Hadthepartiesintendedtomakeabenefitavailabletoall employees inageneralsense they
mighteasilyhavedonesowithoutanyreferencetothePlan itscoverage oreligibility
requirements Buttheydidnotdothat

Thisisnotacaseinwhichtheemployerhassoughttodiminishitsobligationsundera
collectiveagreement orhasenteredintoacollateralcontractinconsistentwiththoseobligations
Itisclearthatitcouldnotdoso Theemployeris requiredtoprovidethebenefitsspecifiedin
thecollectiveagreement butin thiscase thoseobligationscanonlybedefinedandunderstood
withreferencetothe insurancedocumentsthatestablish the Plan

Excerptsfromtheinsurancecontract werefiledwiththeboardasExhibit3 Inthe
employerssubmission thecriticalplaneligibility requirementreadsasfollows



Employee ApersonwhoisanonteachingmemberoftheAcademicbargainingunit
employedbytheemployeronafull timebasis orwhoisamemberoftheAcademic
bargainingunitemployedbytheemployeronafulltimebasisandwhosetermsof
employmentrequirehimtoworkandorteachatleast30hoursaweekandapersonwho
isateaching memberofthefacultyemployedbytheemployeronafull timebasisand
whosetermsofemploymentrequirehimtoteachmorethan12hoursaweek

Employment employmentasanemployee

Terminationofemployment occursonthe lastdayofthemonth inwhichaperson
a ceasestoqualifyunderthedefinitionofemployee or
b ceasestobeactivelyatworkonfulltime whicheveristheearlier exceptthat

thePolicyholder acting insuchamannerastoprecludeindividualselection may
deemthatemploymentcontinues

1 duringanyperiodheisabsentfromworkduetoillness or
2 fortheemployeesscheduledpaidvacationperiod or
3 duringanyperiodinwhichtheemployeeistemporarily laidoff or
4 during anyperiodinwhichthe employeeisgrantedsabbaticalleaveorleaveof

absencewithpayforanyreasonotherthanillnessorvacation or
5 foraperiodofnotmorethan15monthsfollowingthedatetheemployeeis

granted leaveofabsencewithout payforanyreasonotherthanillnessorvacation
or

6 duringanyperiodinwhichtheemployee isonanearlyretirementprogram
approvedbytheCollegeBoardofGovernors or

7 duringanyperiodinwhichanemployeewhoretiredlaterthanMay1 1988 i is
inreceiptofaPensionfromthePolicyholderortheTeachersSuperannuation
Fund and ii maintainscoverageunderOHIP

Activelyatworkonfulltime anemployeeisactivelyatworkonfulltimeonanyday
whenheactuallyworksatanyoneofthecollegeslistedaboveoratsomeotherlocation
wheretheemployersbusinessrequireshimtobe Anemployeeisdeemedtohave
workedonaschedulednonworkingdayifheworkeduntiltheendoftheimmediately
precedingscheduledworkingday

Aswillbeseen thattheinsurancecontractdefinesthegroupof employees coveredby
thisbenefitplan anddealsexpresslywithpersonswho ceasetobeactivelyatworkonfull
time Suchpersons whichwouldincludeindividualsonlongtermdisability areconsidered
tohaveterminatedtheiremployment Butthat initself doesnotprecludetheir continued
coverage andparticipation inthebenefitprogram Theemployer isgivenadiscretiontodeem
thatemployment continuesprovidedthatitexercisessuchdiscretion insuchamannerasto
precludeindividualselection

Theuniondoesnotchallenge theapplicabilityofthisdefinitionorpointtoanyother
portionoftheplanwhichqualifiesitseffect Nor withrespect wastheunionableto



pointtoanycontractualbasis foritssubmissionthatthe discretion containedintheplancould
onlybeexercisedjointlybytheemployerandtheunionthroughsomecollectivebargaining
process Thatisnotwhattheplancontemplates Theclausein questiongivestheemployera
discretion Itdoesnot onitsface inviteaprocessofcollective bargaining norwasourattention
drawntoanyotherclauseinthe collectiveagreementortheplanwhichwouldhavethateffect
Theuniondidnotarguethatthisdiscretionunderthe insurancecontractcouldbereviewedbyan
arbitratorandwedonotseeanybasis forarbitralintervention

Inagrievancesuchasthis the onusisontheuniontoestablishthattheemployerhas
contravenedsomearticleofthecollectiveagreement Wearenotpersuadedthattheunionhas
metthatonusinthiscase Onthebasisoftheevidenceandargumentputbeforeus wemust
concludethattheemployerhascompliedwithitsobligations inArticles2202 2206 and2207
asdefinedandlimitedbytheeligibility requirementsin theplan

Inview ofourinterpretationofthecontractprovisionsofferedtoabove itisunnecessary
toreachanyfinalconclusion aboutwhethertheclausesindisputeare patently or latently
ambiguous soastojustifyreferencetoextrinsicevidence Norisitnecessarytoconsider the
employersestoppelargument

Fortheforegoingreasons thisgrievanceisdismissed

DatedatTorontothis17thdayofFebruary 1994
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