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PRELIMINARY AWARD

The Union has filed a grievance dated April 13, 2.004}complarining Vthat-the :
| C'ollege has acted in breach of article 2 of the collective agreemént by aliegedly
+ failing to give p_reference to regular full-time positions in the Art ’& Design"Di\'/is'ion
of the College. The Art & Design 'Divisioh includges approximately ‘iO different
programs (such as fine art, fashion design, landscape design 'and urban &
regional planning), approximately 1500 students and some. 29 regular_ full;time
faculty. According to ‘the "Union, more than one-half of the houfs -in the‘i
department are téught by non full-time efnployees, particularly partial-load and
part-time teachers. By Way of remedy,‘ the Union asks that the Coliege post 26

full-time positions.

As a prelbiminary matter, the Union seeks an order for the prbduction of
- certain documentation in the possession of the College. The Union assertsv that
| these documents are relevant to establishing its alleged breach of article 2 and
maintains that it does not have reasonable access to the ‘matefial it seeks. Forits .
part, the College has asked for an 'ordér excluding consideration of part-time
employees in respect of the alleged breach of article 2; emp>hasizing its position
that article 2 does not regulate eithér part-time employees or part-time work.
Counsel for the College asked that the jurisdictional issue be d_ecided"at this
stage of the proceeding instead of being deferred uhtil the déterminaﬁon of the
merits of the grievance because, in his submission, it will sighifiéantly impact the

length of the case.



Article 2 of the collective agreement provides, in part, as follows:

Article 2
STAFFING
| 2.01

- 2.02 The College will give preference to the designation of full-time
positions as regular rather than partial-load teaching positions, as defined
in Article 26, Partial-Load Employees, subject to operational requirements
as the quality of the programs, attainment of the program objectives, the
need for special qualifications and the market acceptability of the
programs to employers, students, and the community. '

- 2.03A The College will give preference to the designation of full-
time positions as regular continuing teaching positions rather than
sessional teaching positions, including, in particular, positions arising as a
result of new post-secondary programs subject to operational
requirements as the quality of the programs, enrolment patterns and
expectations, attainment of program objectives, the need for special
qualifications and the market acceptability of the programs to employers,
students, and the community. The College will not abuse sessional
appointments by failing to fill ongoing positions as soon as possible
subject to such operational requirements as the quality of the programs,
attainment of program objectives, the need for speCIaI quallflcatlons and
enrolment patterns and expectations. :

2.03B The College will not abuse the usage of sessional
appointments by combining sessional with partial-load service and thereby
maintaining an employment relationship with the College in order to
circumvent the completion of the minimum 12 months sessional
employment in a 24 month period. o

203C If the College continues a full-time position beyond one full =
academic year of staffing the position with sessional appointments, the
College shall designate the position as a regular full-time bargaining unit
position and shall fill the position with a member of the bargaining unit as
soon as a person capable of performing the work is available for hiring on
this basis.
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, The bargaining unit includes full-time teachers who, on an ongoing basis,
teach more than 12 hours but not more than 18 hOurs per week. In additi§n, the
bargaining unit includes partial-load employees. Pursuan‘t‘ to the térms of article
‘26I.01 B, ‘A parﬁal-load employee is defined as a teacher who teaches mdre than

‘six and up to and including 12 hours per week on a regular basis.”

Sessional -and part-time employees are expressly excluded from the -
bargaining unit through the article 1, Recognition Clause:
1.01 The Union is recbgnized as the exclusive collective bargaining

agency for all academic employees of the Colleges engaged as
teachers ..., except for those listed below: '

(v) teachers ... employed on a part-timé or sessional
basis.
Part-time and Sessional teachers are defined in NOTES A and B in article 1.01,

as follows:

NOTE A: Part-time in this context shall include persons who teach six -
hours per week or less.

NOTE B: Sessional in this context shall mean an appointment of not
more than 12 months duration in any 24 month period.

The parties agree that to establish that the College has failed to give the

stipulated preference to regular full-time positions under article 2, the Union must

demonstrate that there exists a “body of work” that would comprise one or more



full-time positions, subject to consideration of “operatibnal requirements” as

referred to in article 2, Staffing.

In Re George Brown College and 'OPSEU,‘decision. of a board of
arbitrétion chaired by Arbitrator OiNen ‘Shime dated December 23, 2002,
(hereinafter referred to as “Re George Brown College (Shime)”), the board
concluded at p. 2 that to establish a prima facie case, “th‘e Union must
‘demonstrate ihat there is adequate work to justify_. the filling of [a fuIIJtime]‘ '
positioh”. At p. 6, in a similar vein, the board adopted the College’s submission
that to establish a prima facie case, the Union must show “that there is a body of
work which translates into a full-time position”. At p. 3, the board noted that once
the Union has established its prima facie case, “... the College has the onus of
adducing evidei\ce to show that the ‘preference’ indicated for full-time positions is

subject to ‘operational requirements’ pursuant to Articles 2.02 and 2.03 A.”

Regarding the factors relevant to the Union's request for the production of
documents, we note that some of the relevant information which may assist the =
Union in undérstanding the body of work that might comprise regular fiJII-time
positions comes to the Union direbtly from the College’pursuant to the College’s
tri-annual reporting obligation under article 27.12. Pursuant to article 27.12, the
College details the personnel it has iiired for, or terminated from, regular full-time,
partial-load, part-time or sessional teaching positions since its last notification.

Atrticle 27.12, Personnel Lists, provides as follows:



Personnel Lists

27.12 During the last week of September, January and May the College |

shall notify the Union Local President of all personnel covered by the

- agreement [full-time and partial-load] hired or terminated since the last

notification, together with the classification, location and Division or

Department concerned. At such times, the College shall also include

notification of all hirings of personnel assigned to teach .credit courses
[part-time and sessional] including, in particular, sessional appomtments

- While these lists provide the Union with the names of the various

categories of {eachers,‘ as well as their start and/or finish dates, they do not'

itemize their hours, set out the courses they teach, provide detailed descriptions

of the courses, the evaluation methods or course objectives, all of whi‘ch the

Union asserts are relevant to determining the body of work from which full-time

positions may be created, subject to operational requirements.

Further information available to the Union includes the brief Course
Descriptions that are in the College’s Course Calendar. Thesé descriptions are

available on the College’s com'puter system in a format to which the Union has

access.

Of particular importance to thé Union’s production request, however, Athe
Union maintains that additi.oinal information in the form of Timetables and Course
Outlines or Course Information Sheets are not reaéo’nably available to it and‘ yét
are central to.the information it requires to derﬁonstrate the basis of its allegation

that there is a body of work from which regular full-time positions should be



created in accordance with article 2. The Timetables set out the courses taught,
: the instruetdrs of the respective courses, as well as the times at which and the
days on w_hich the courses are given. The Course Outlines or Course Information
Sheets sét out such details as the teaching objéctives‘of‘the va'rio_us’ courses, the

v respedtivé modes of evaluation and the required texts, none of which are in the

Course Descriptions.

The Coilege acknowledges that while both the Timetables and the Course’
Outlines are on the College’'s computer system, the :Union has not been given'.
access to these materials. The Course Outlineé are available to the teachers \)vhol
give the courses and are handed out to thé students who take the respective

courses.

Although the Union’s requested remedy dates only from the date of the
grievance in 2004, the Union requests that it .be giveh; access to the Timetables
and Course Outlines back to 2002, because, the Union maintains, it needs to
look at teaching and course patterns over several years to understand course
groupings and'to address the issue of the “operational requirements”. In addition,
the Union contends that in order to determine whether there are full-time
positions within the body of work taught by non regular full-time teachefs, it
needs, among other tasks, to evaluéte, over time, the similarities a'nd'differences
between the various courses and to understand the pattefns reé-,pecting' the hours |

of the day when the respective courses are taught, the demands that flow from



the course objectives as well as the specific methods of studén_t evaluation for

each-of the courses.

- The Coliege objects to providing the Timetables and Course :Ouﬂines to
~the Union because it asserts that the Union could get this informatipn'vthr'ough
other means. The College asserts, for example, that the Union khbWS the.names
of the partial-load and full-time teachers and could ask thenﬁ for the_infofmation it
needs respecting the various courses they are teaching. In addition, the College.
asserts that before the LAJni‘on is entitled to such detailed information, it ého’uld set
- out what full-time bdsitio_ns it alleges the College should have»creat_ed. It is t_hé
College’s position that the Union haé no case and, through its production

request, is on a fishing expedition to find one.

- The College fﬁﬁher maintains that if the Board orders the produétibn of the
requested Timetables and Course Outlines, it should not be asked to do so in
respect of the part-time teachers. Counsel fo}r the College mainta.ins that while
arﬁcle 2 of the collective agreement establishes a preference fér regular full-time
teaching poéitions over both ‘paﬁial-load téaching positions (article 2.02) and
sessional teaching positions (article 2.03 A), it does not give such a préference

over pvart-time teaching poéitions.

More broadly, counsel for the College argues that the collective

agreement does not regulate either part-time employees or part-time work. in



effect, counsel maintains that the hours taught by part-time teachers should not
 be included. in the body of work to which the Union may look to assess whethér _
there are: hours for regular full-time positions which, allegedly, éhould | be
established in preference to partial-load or sessional positions. Takivng it to its
extrerhé, counsel for the College asserts that 'thé 'College may create as many
part-ﬁme positions as it wants With_out recourse by the Union tb a complaint
under article 2 of the collective agreement. Cb_unsel argues thaf if the College‘
used only full-ﬁme and part-time employees, the Union would have no basis fora
grievarice under article 2, since part-time teachers aré not referred to therein, i.e. |
since article 2 allegedly establishes no preferé_nce for regular full-time posiﬁons

over part-time teaching positions.

in asseﬁing that neither part-time teachers nor. their work should be
~ considered in this article 2 grievance, the College rélies particularly on Re
Algonquin College and OPSEU, decision by Arbitrétor- Paula Knoff dated May .
127,2003. In Re Algonquin Collegé, similar to the matter at hand, the Union had
filed a grievance asserting that the.'CoIIege had breached the -collective
agreement by' failing to give preference to the designation of full-time positions.
Approximately half of the Courses being taught at 'thé Police Foundations
Department at the College were given by teacheré who were not full;time
bargaining unit members, i.e. by part-time, partial-load and sessional teachers. At
the final stage of the hearing, i.e. in argument, the Collége asserted for the first

time that nothing in the collective agreement restricted the College’s use of part-



time teachers and that, accordingly, the arbitrator had no jurisdibtion‘to interfere
with staffing decisions with respect to the assignment of part-timé positions over
full-time positions. At pp. 10-11 of the collective agreement .the arbitrator
-accepted the College’s argument and concluded as follows: |

- .... By creating specific restrictions and yet omitting reference to
part-timers, it can only be concluded that the collective agreement does
not intend to restrict the use of part-timers as. it does the use of sessionals

and partial-load appointments. The frequent references to part-timers in
other provisions of this collective agreement suggest and indicate that the
parties consciously designate when and where part-time teaching

~ assignments are to be affected or governed by the collective agreement.
The obvious examples of this are in the layoff and recall provisions as well |
as for the UCC [Union College Committee] meetings. Because the parties
have failed to include part-time appointments within the restrictions in .
Article 2, this leads to the conclusion that Article 2 does not operate to
restrict the use of part-time appointments. g

These conclusions may appear counter-intuitive at first. Why would
the parties not be deemed to restrict part-time assignments when the
obvious purpose of Article 2 is to give preference to full time positions and
protect the integrity of the bargaining unit as long as operational
requirements can be met? Without any contractual restrictions on the use

~ of part-timers, a college might be tempted to staff in a way that could
erode a bargaining unit by making multiple part-time assignments.
However, an arbitrator cannot make decisions based on intuitive
responses or impose histher own preferred collective bargaining or
pedagogical models. An arbitrator’s role is to discern, interpret and apply
the intentions of the parties on the basis of the language they have
adopted in their collective agreement. o -

It is presumed that the parties adopted the language of Article 2 for
rational reasons. They have retained this language for many -years
through several rounds of collective bargaining. The parties consciously
chose to give preference to full-time positions over partial-load and
sessional appointments. They did not restrict the use of part-timers who
are discretely defined as a status quite different than partial-load or
sessionals. Therefore, it cannot be implied or concluded that part-time
appointments would encompass sessional or partial-load appointments as
one group. Instead, part-timers must be viewed as a separate entity that is
recognized in various parts of the collective agreement, but not factored
into staffing protections provided in Articles 2.02 and 2.03 A. This leads to
the inevitable conclusions that an arbitrator has no jurisdiction to interfere
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with . staffing decisions with respect of the ass’ignment of part-time
positions over full-time positions. '

At fhe conclusion of the arbitrator's decision in Re Algonquih College,
the arbitrator added an END NOTE that indicates that her de‘cision would have
~ been “\)ery different” if there had bee.n “any evidehce that‘the staffing patterns
had been designed or intended to erode the bargaining unit or circumvent the

collective agreement...” At pp. 25-26, the arbitrator stated,' in part, the foIIowi'ng:

END NOTE

This Award appears to be the first in this sector dealing with the
substantive question of whether Article 2 imposes restrictions on the use
of part-time teachers. ... it must ...be noted that this decisions was
reached in the context of evidence where there is absolutely no

~ suggestion of any intent to erode or weaken the bargaining unit. ... Dean
Barker...had no intent to undermine the Union, circumvent the coIIective
agreement or diminish the integrity of the bargaining unit. Dean Barker's
objectives were purely pedagogical. He was also adamant that he
intended to retain the use of full-time faculty. ...it is important to recognize
that the Award is being made in the factual context of a College and a
Dean recognizing the importance of full-time bargaining unit positions to -
‘the stability and successes of a program. If there had been any evidence
that the staffing patterns had been designed or intended to erode the
bargaining unit or circumvent the collective agreement this decision would
have been very different.

In Re George Brown Coliege (Shime), supra, fhe Union asserted that
the College had bfeached the collective agreement by improperly using
sessional, part-time and partial-load appointments to fill regular full-time
positions. The board addressed the Union’s request for‘vthe production of those

documents it deemed necessary to establish its prima facie case of showing that
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there was an adequate “body of work”, i.e. courses that were .being taught, to
j'u'stify the filling of a fuil-time position or positions. At p. ‘4, the board con_eluded
that, “both the College and the Union are required, if requested .by the other g
- party, to produce documents in their possession for the purpose of the arbitretion
that are arguably relevant.” At p. 3, fhe board commented that, “It is _no' ansWer
for one of the parties to say that it has already given. documents to'.the ether,pa_rty
at some time in the past. There is a distinction to be drawn between documents |
which are exchanged in the ordinary course of business and'documents which |
are required for arbitration purposes.” The board in Re George. Brown College
- (Shime) then concluded-_at p. 6 that fo assist the Union in establishing its prima |
facie case,

... the College must produce any documenfs which list the coufses taught

by the retired professors. And further the College must also produce any

documents which indicate whether those courses, or courses sufficiently -
similar, or which are arguably relevant, are being taught by others who are
either full-time or part—time, which includes partial load and even sessional
persons. '

In a case similar to the matter at hand, Re Geo'rge'Brown and OPSEU,
decision. of a board of arbitration chaired by Arbftrator Jane Devlin dated January
‘16, 2603, (hereinéfter referred to as “Re George Brown College (Devlin)®), the
Union alleged that the College had‘ improperly used partial-load and paft-t‘ime
employees to fill ongoing ‘fuII-time positions. In order to establish its case, the
Union sought production of documents, inclusive of course outlines and

timetables relating to the College’s use of part-time teachers as well as partial-

load and full-time teachers. The College was willing to produce documents
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relating to partial-load teachers but not relating to part:time teachers on the
- ground that‘the College’s use of part-time employees was “inarbitrable”. To this
end, the College argued that part-time employees are excluded from the
bargalnlng unit and that thelr use is not restricted by artlcle 2 or any other
v provnsmn of the agreement as Iong as they do not exceed thelr specified number
of teaching hours. Notwithstanding the College’s position, the board concluded
that the College was required to produce documents, inclusive of course outlines
and. timetables, relating to part-time teachers. The board reasoned, in part, as
follows at pp. 7-8 of its award:

.In the Board'’s view, issues of this nature are properly determined in
the context of the merits of the grievance, rather than on a preliminary
basis. Accordingly, at this juncture, the Board is not prepared to find that

~ the Union’s claim in relation.to the use of part-time employees is
inarbitrable. Moreover, taking into account the award of the Shime Board,
this Board finds that documentation regarding courses taught by the part-
time employees identified by the Union is arguably relevant to the matters
in dispute and ought to be produced.

As to the particular documentation fequested the College is
“directed to produce a list of the courses taught by the part-time employees
in question ... as well as course outlines and timetables for faculty who
taught these courses. As to the request for similar documentation in
relation to the prior academic year, in the Board’s view, the category of

employee who taught the courses previously is arguably relevant to the
matters in dlspute and, therefore, ought to be produced.

While the Devlin Board granted pfoduction Aof documents relating to part-

time teachers, it reserved on the College’s claim of inarbitrability respecting the

Union’s allegation that the College had improperly used part-time teachers. In the
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