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I n th is case , the Un ion cla ims that the Col lege has vio lated Art ic le 2 . 02 of

the co l lective ag reement by fa i l i ng to combi ne partia l - load pos i t io ns to create one

add i t io na l fu l l -t ime teach i ng pos it ion in the Mus ic Theat re - Performance prog ram at the

Brockvi l le campus . Artic le 2 . 02 p rov ides as fo l lows :

2 .02 The Col lege wi l l g ive p reference to the des ignation of fu l l-t ime pos itions as
regu lar rather than partia l- load teach i ng posit ions , as defined in Article 26 ,
Partia l -Load Employees , subject to such operationa l requ i rements as the qual ity
of the p rograms , atta i nment of program objectives , the need for spec ia l
qua l ifications and the market acceptab i l ity of the prog ram to employers ,
students , and the commun ity .

The grievance was fi led i n March , 2007 and for pu rposes of the Un ion 's c laim , the

evidence dealt p rimari ly with the 2006/2007 and 2007/2008 academic yea rs .

By way of background , Mus ic Theatre is a th ree-year program which was

fi rst offe red at the B rockv i l le campus in the fa l l of 2004 . The Brockv i l le campus is one

of th ree campuses at the Col lege . The other two are located i n K ingston and Cornwal l .

The b rochu re for the Mus ic Theatre p rog ram i nd icates that it g ives students an

opportun ity to deve lop ski l ls i n s ing i ng , acting and danci ng that wi l l enab le them to fi nd

employment i n the Canad ian mus ica l theatre industry . The b rochu re a lso ind icates that

t ra in ing is p rovided by i nstructors from the profess iona l theatre commun ity a l l over

Onta rio and the prog ram involves c lassroom , stud io and p rod uct ion components .

Lorra i ne Carter, who is cu rrent ly the Vice-P res ident Academ ic and was

p revious ly the Executive Di recto r of the B rockvi l le campus , was i nstrumenta l i n seek ing
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and obta in i ng app rova l for the Music Theatre prog ram from the M in istry of Train i ng ,

Co l leges and Univers it ies . She testif ied that a fu l l -t ime facu lty member was h i red in

each of the fi rst th ree years of the prog ram and that , as a ru le of thumb , the re is one

fu l l-t ime facu lty member for each year of p rog ram del ivery . Ms . Carter a lso test if ied that

du ri ng the budgeti ng process in early 2007 , efforts were made to be conservative but as

the th i rd yea r of the prog ram was be ing del ivered for the fi rst time , there were a number

of unexpected expenses .

Beverl ie D ietze , who is cu rrent ly the Dean of the Brockvi l le campus ,

testified that when Mus ic Theatre was fi rst offe red in the fa l l of 2004 , there were 35

students en ro l led in the program . I n the fa l l of 2007 , there were 38 students i n the fi rst

year of the prog ram and a tota l of 66 to 72 students i n a l l th ree yea rs of the prog ram .

At that time , three fu l l -t ime facu lty members taught excl us ive ly in the Mus ic Theatre

prog ram and another fu l l-t ime facu l ty member, who served as the Co-ord i nator , taught

i n that p rog ram as wel l as other prog rams . A number of cou rses were a lso taught by

partia l - load and part-time facu lty members and , in add it ion , expe rts were reta i ned from

time to time to teach students ski l l s , such as flyi ng , wh ich were requ i red for particu lar

p roductions . Ms . D ietze testif ied that based on the number of students , the Music

Theatre prog ram had more fu l l-t ime facu lty members than any other p rog ram offered at

the Brockvi l ie campus . I n th is regard , she testif ied that i n the Reg istered P ract ica l

Nu rs ing prog ram , there were 70 students and two and a ha lf fu l l -t ime facu l ty members

and i n the Pol ice Foundat ions p rog ram , there were 50 students and two fu l l -t ime facu lty

membe rs .



Lorne Pardy , who was ca l led as a witness by the Un ion , has been worki ng

p rofess iona l ly in the theatre s i nce 1 98 1 and has an impress ive l ist of acti ng and

d i recti ng cred its . M r . Pardy began teach ing i n the Mus ic Theatre p rog ram at the

Co l lege on a partia l- load bas is in the spring of 2006 and cont i nued to teach i n the

p rog ram i n the 2006/2007 and 2007/2008 academ ic years . I n 2007 , M r. Pa rdy a lso

taught acting i n the theatre department at the Un ivers i ty of Ottawa and i n 2008 , he

taught a performance cou rse i n the theatre prog ram at Algonqu i n Col lege .

With regard to the Mus ic Theatre p rog ram in Brockv i l le , the evidence

i nd icates that i n the sp ring of 2006 , M r . Pardy rep laced a p rofessor who was absent

and taught a vo ice cou rse for s ix hou rs a week for a s ix-week period . I n the fa l l of

2006 , he taught two voice and text cou rses to fi rst and second year students for a tota l

of e ig ht hou rs a week . I n the winter semester i n 2007 , Mr. Pardy taught two speech

and vo ice cou rses , a scene study cou rse and a d rama study tuto ria l for a tota l of 1 1

hours each week . He testified that he was a lso qua l ified to teach improv isation , scene

study and acti ng cou rses as wel l as a d rama study tutoria l taught by another partia l

load p rofessor for a tota l of 1 2 hou rs a week . He testif ied , as we l l , that he cou ld have

taught a make-up cou rse and part of a stagecraft course . M r . Pa rdy testified that the

l atte r cou rse dea ls with theatre adm in ist ration , theatre h ierarchy and the des ign of

costumes , l ig hting and sets . He ag reed that he is not qua l ified to des ign or sew

costumes .
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I n the fal l of 2007 , M r . Pardy taught acti ng , improv isation , Shakespeare

and scene study cou rses for a tota l of 1 2 hou rs per week . He testif ied that he was a lso

qua l if ied to teach speech and voice courses taught by another partia l - load professor for

a tota l of seven hou rs per week and a scene study course taught by a part-time

professor for fou r hou rs a week . With regard to voice cou rses , M r . Pardy testif ied that

he was trained in the L ink later method and a lthough he is not an accred ited i nstructor ,

he testified that accred itation is not requ i red to teach at the co l lege leve l . He also

acknowledged that train i ng in anothe r method cou ld be advantageous as it wou ld

provide a d ifferent perspective to students .

I n the wi nter semester of 2008 , Mr . Pardy taught imp rovisation , acti ng i n

performance and scene study courses and was invo lved in tuto ring for a tota l of 1 2

hours per week . He testif ied that he was also qua l ified to teach two other scene study

cou rses and two speech and vo ice cou rses taught by other partia l- load p rofessors for a

tota l of t 6 hou rs per week . M r. Pardy ag reed that he had not taught the latter cou rses

at the Col lege , nor had he taught other courses wh ich he testif ied that he was qua l if ied

to teach . He exp la ined , however , that i n some cases , he had taught more advanced

leve ls of the particu lar courses .

M r . Pa rdy a lso testified that many experienced actors have received

tra i n ing in acting , imp rovisation , speech and vo ice and he bel ieved that if the Col lege

were to post a fu l l -t ime teach i ng pos it ion i nvolvi ng courses in these d iscip l i nes , there

would very l ike ly be a poo l of qua l ified cand idates . Moreover , a lthough Mr . Pardy
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accepted a pos it ion as the Artistic D i rector of a theatre company i n Lethb r idge , A lberta

beg inn ing i n the fa l l of 2008 , he testif ied that for two years , he had been i n terested i n

obta in i ng a fu l l-t ime teach i ng pos it ion in the Mus ic Theatre prog ram . He also testified

that he wou ld conti n ue to be i n terested in such a pos it ion if it were posted . M r . Pardy

test ified , as wel l , that i f he we re teach ing on a fu l l -t ime bas is at the Col lege , he cou ld

conti n ue to do some acti ng and d i rect i ng a lthough the tim ing and the nature of the

projects m ight be affected by h is teach i ng commitments . I n th is rega rd , M r. Pardy

testi fied that M ichae l B iach i n , one of the fu l l -t ime professors i n the Mus ic Theatre

prog ram , was invo lved i n acti ng and d i rect i ng and had h is own prod uction company .

M r. Pa rdy a lso testified that a professor who taught on a pa rt-time bas is arranged fo r

someone to cover h is course so that he cou ld appear i n a product ion i n Wi nn ipeg . M r.

Pa rdy ag reed that he does not have a post-seconda ry deg ree in d rama or fi ne arts , nor

does he have a certificate from the Nationa l Theatre Schoo l .

Mr. Pa rdy a lso acknowledged that h is experience i n the theatre is broad

and va ried and un ique i n many ways and that students benefi t from the expe rience and

tra i n i ng that he brings to h is classes . He ag reed that the same is true of others who

work i n the theatre commun ity and teach in the Mus ic Theatre p rog ram . Howeve r , M r.

Pa rdy exp ressed concerns about the lack of cons istency if too many d ifferent

p rofess iona ls we re i nvo lved .

Ms . D ietze testi fied that a l though the Mus ic Theatre P rog ram has a lways

focused on s i ng ing , act i ng and danc i ng , it i s a re lat ive ly new prog ram , wh ich cont i n ues
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to evo lve . Accord i ng ly , the hou rs of some courses may change o r there may be some

va riation in the cou rses offered i n a particu lar semeste r. She a lso test i f ied that i t wou ld

not be appropriate to combine the cou rses taught by Mr. Pa rdy with courses taught by

other partia l -load facu lty members as it is necessa ry to cons ider the sk i l l s requ i red and

exami ne the timetab le with the learn i ng outcomes for particu lar courses to ensu re that

students conti nue to be offered a wel l- rounded p rog ram with a variety of facu lty

members b ri ng ing the i r expertise to the prog ram . She testi fied , as wel l , that it is

necessary to cons ider the ski l l set of the facu lty members invo lved and that the

expertise requ i red may va ry depend ing on the type of prod uctions put on each year .

Ms . D ietze test ified that the Mus ic Theatre Prog ram is marketed to

students on the bas is that they wi l l rece ive tra in ing from profess iona ls in the theatre

commun ity and that these profess ionals bring the i r performance experie nce to the

classroom . She also testified that exposu re to a variety of profess iona ls broadens the

educationa l expe rience for students and p rovides them wi th network i ng opportun it ies

that wi l l ass ist them to obta in employment on g raduation . As wel l , students have an

opportun ity to become awa re of upcom ing p roductions and to attend productions i n

wh ich the i r p rofessors perform . Ms . D ietze test ified that a l though Mr . B iach i n had not

requested time off to perform , one fu l l -t ime facu lty member i n the Mus ic Theatre

p rog ram had done so as had a numbe r of part-time and partia l- load professo rs .

L i ke Ms . D ietze , Ms . Carter testif ied that i n order for the Mus ic Theatre

p rog ram to be competi t ive , students must be exposed to profess iona ls i n the i r f ie ld wi th
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a b road range of styles and experience . She a lso testi fied that as students have to find

emp loyment on g raduation , it is important that they have a broad network of contacts

with i n the theatre commun ity and that d ifferent profess iona ls become fam i l ia r with the i r

sk i l l s .

Ms . D ietze testified that the Col lege is a lso i n the process of deve lop i ng

articu lation ag reements with un ive rs it ies wh ich wou ld a l low g raduates of the Mus ic

Theatre prog ram to conti n ue the i r stud ies at the un ivers i ty leve l . Such ag reements

enab le students to obta i n cred its for certa in cou rses at the co l lege leve l and Ms. D ietze

testified that ag reements affect staffing as i t is necessary for co l lege facu lty to have a

bacca lau reate deg ree . Ms . D ietze test i fied that a l l of the fu l l-t ime facu lty membe rs i n

the Mus ic Theatre prog ram met th is requ i rement with the except ion of the p rofessor

teach i ng dance . She a lso acknowledged that at the time the g rievance was fi led , the

Col lege had not entered i nto an articu lat ion ag reement wi th rega rd to the Mus ic Theatre

p rogram , no r had an ag reement been ente red into when she gave ev idence i n the fa l l

of 2009 . Ms . D ietze testified , however, that the Col lege was negotiat i ng with two

un ive rs it ies at that t ime .

I n add i t io n to evidence re lati ng to the content and staffi ng of the Mus ic

Theatre p rog ram , the Col lege sought to in troduce evidence of fi nanc ia l cons ideratio ns

in support of i ts dec is ion not to h i re an add i t iona l fu l l -t ime facu lty member. A l though the

Un ion mai nta ined that fi nanc ia l cons ide ratio ns a re not re levant to a c la im under Artic le

2 . 02 of the co l lective ag reement , the Col lege subm itted that h i r ing an add it iona l fu l l -t ime
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facu l ty member had a d i rect bea ri ng on the conti nued v iab i l i ty of the prog ram . The

Col lege fu rther subm itted that i t was necessa ry to hear evidence of i ts fi nancia l

d ifficu lt ies i n order to properly assess its c la im .

I n the cou rse of the i r submiss ions , the part ies refe r red to two awards

which dea lt wi th the issue of fi nancia l cons iderations where a cla im was advanced

under Article 2 . 02 of the co l lective agreement . I n Ontario Public Service Employees

Union and Humber College ofApplied Arts and Technology Apri l 1 2 , 1 994 (Howe

(unreported)) , the Boa rd found that the l ist of operationa l requ i rements set out in that

Article was not i ntended to be exhaustive . Howeve r, the Board a lso noted that the

examples l isted i n the Article pertai ned to the qua l ity and effectiveness of co l lege

p rograms , rather than fisca l issues such as the cost of prov id i ng the prog rams . The

Board found that th is mi l itated aga i n st i n terp reti ng the term "operat io na l requ i rements"

to include fi nanc i a l matters . The Board noted , as wel l , that the nexus between staffi ng

and fi nancia l cons ide rations was dea lt with extens ive ly i n other prov is ions of the

co l lect ive ag reement . Accord ing ly , as fi nancia l cons ide rations were not refe rred to i n

Artic le 2 . 02 , the Boa rd concl uded that they d id not form part of the exception to the

genera l requ i rement to g ive prefe rence to fu l l -t ime teach ing pos i t ions . I n th is regard ,

the Board commented as fo l lows :

I t i s ev ident from the word i ng of both p rovis ions that the l ists of "operat iona l
requ i rements" conta i ned i n them are not meant to be exhaust ive . I f that had
been the negotiators' i ntention , they cou ld eas i ly have used language such as
"subject to the fo l lowi ng operationa l requ i rements . . . " , i nstead of subject to such
operat io na l requ i rements as . . . " The use of the latter ph raseo logy i nd icates that
the items l isted i n those p rovis ions are not intended to be a l l -e ncompass i ng , but
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rather to be examples of what constitute "operationa l requ i rements" . However ,
those examples do prov ide some guidance regard ing the proper interpretation of
the ph rase "operationa l requ i rements" , as they are i l l ustrative of the type of
cons ide rations which the Col lege may leg it imate ly take into account in
determin i ng whether a departure is warranted from the genera l requ i rement of
g iv ing preference to the des ignation of fu l l-t ime pos itions as regu lar teach ing
pos it ions .

The examples l isted in Article 2 . 02 a l l pertain to the qua l ity and effectiveness of
Col lege prog rams , rather than to fisca l matters such as the cost of provid ing the
p rog rams . (With the poss ib le exception of "en ro lment patterns and
expectations" , the same is true of Article 2 . 03 A.) The existence of that
qua l itative "common th read" mi l itates aga i nst i nterp reti ng "operationa l
requ i rements" to include financia l matters . (Th is i nterpretative approach invo lves
the app l ication of an app roach somewhat ana logous to what has sometimes
been referred to by means of the maxim "noscitu r a soci is" in areas of the law
concerned with the construction of statutes and other lega l instruments . That
maxim (which means " it is known from its associates" is a lega l i nterpretative
doctrine wh ich recogn izes that general words associated with specif ic words
often take co lour from the specific words , so as to restrict the general words to a
sense ana logous to the less general words with which they are associated . )

I n addition to the foregoing , a numbe r of other factors a lso m i l itate aga i nst
adopti ng the i nterpretation of "operational requ i rements" u rged upon us by
Col lege counse l . As noted by U nion counse l du ring the course of her
subm iss ions , the nexus between staffi ng and financia l cons iderations is dea lt
with comp rehensive ly in other parts of the Col lective Ag reement , such as Article
27 (JOB SECURITY) , Article 28 (EMPLOYMENT STABIL ITY) , a nd Article 29
(EXTRAORD I NARY F I NANC IAL EXIGENCY) . The inclusion of those specif ic ,
deta i led prov is ions of the Col lective Ag reement renders it un l ike ly that even
though no mention is made of fi nancia l cons iderations in Article 2 , the
negotiating parties neve rthe less intended the provis ions of that Article to be
construed as a lso dea l ing with the connection between staffi ng and fi nancia l
cons iderations . S i nce financia l matters are a lmost invariab ly of very g reat
importance to parties negotiating co l lective ag reements , one would reasonab ly
expect that if fi nancia l considerations were intended to form part of the
"operationa l requ i rements" exceptions to the general ru le specified in Article 2 . 02
and 2 . 03 A, the parties would have specifica l ly referred to it i n the i r l i st of
examples , particu larly where the Col lege's ab i l ity to re ly upon financia l
cons ide rations i n app lying those p rov is ions could wel l g ive rise to an exception of
such magnitude as to virtual ly e l im i nate the general ru le .
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The issue was subsequently cons idered i n an award i nvo lv ing these

part ies in SL Lawrence College and Ontario Public Service Employees' Union October

20 , 1 998 (Swan (unreported) ) . I n that case , the Board ag reed that mere cost was not

properly cons idered under Article 2 . 02 as i t wou ld a lways be less expens ive to use

partia l - load and part-t ime , rather than fu l l-t ime, facu l ty members . Nevertheless , the

Board conc luded that there might be cases whe re fi nanc ia l factors rose to such a leve l

that they had a d i rect bearing on one of the specified operat iona l requ i rements or

poss ib ly , a nother wh ich m ight be identif ied by i nference from those spec i f ied . I n th is

rega rd , the Board commented as fol lows:

I n genera l , we ag ree that mere cost cannot be a factor ; once it has been
estab l ished that a fu l l -t ime teach i ng load is ava i lab le , i t wi l l a lways be cheaper to
cover that load wi th part-t ime or partia l- load teachers than wi th a fu l l -t ime
appo intment . If mere cost were to be a factor, it wou ld trump the p reference
estab l ished by c lause 2 . 02 every time . I n that regard , therefo re , we are i n
ag reement with the award in the Humber College case .

On the other hand , there may be occas ions when fi nancia l facto rs rise to such a
leve l of importance that they have a d i rect beari ng on one of the spec ified
operationa l requ i rements , or poss ib ly another operationa l requ i rement which can
be identified by infe rence from those specif ied . For example , if h i r ing one fu l l
t ime facu l ty member meant that some cou rse offeri ngs had to be e l im inated in
o rder to mainta i n the prog ram as fi nanc ia l ly v iab le , then the financ ia l imp l ications
m ight rise to such a leve l as to affect the qua l ity of the prog ram .

Afte r cons ideri ng the pa rt ies ' subm iss ions and the awards referred to , the

majority of the Board , with Mr. Davidson d issenting , g ranted the Col lege 's request to

int roduce ev idence of fi n anc ia l cons iderat io ns . Al though we ag reed that d i fferences i n

the cost of partia l - load and fu l l-t ime facu l ty members are not genera l ly cons idered

under Artic le 2 . 02 , in the ear l ie r St. Lawrence College award , the Boa rd noted that
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the re cou ld be cases where fi n anc ia l factors rose to such a leve l as to affect one or

more ope rationa l requ i rements .

I n th is case , the Col lege subm itted that h i r ing an add i t iona l fu l l -t ime facu lty

member had a beari ng on the contin ued v iab i l i ty of the Music Theatre prog ram . I n

these c i rcumstances , i t was the v iew of the majority that the appropriate course was to

hear the ev idence that the Col lege sought to introduce and to assess that ev idence at

the conclus ion of the heari ng . Moreover, a lthough the U nion noted that financ ia l

cons ide rations we re not referred to i n the Col lege's rep ly to the g rievance , the rep ly was

prepa red i n the spring of 2007 . I t appea rs that fi nanc ia l cons iderations became a more

s ign if icant issue for Mus ic Theatre and othe r prog rams du ring the fo l lowi ng academ ic

year i n respect of wh ich both parties led evidence . We also note that th is is not a case

i n wh ich the re l ief cla imed is confi ned to the sp ri ng of 2007 as the U n ion is seeki ng the

posti ng of a fu l l -t ime teach i ng pos it ion .

The evidence int roduced by the Col lege ind icates that it began operati ng

with a defic it i n 2004 . I n December, 2006 , the Mi n istry of Tra i n i ng , Co l leges and

U nive rs it ies appo inted an independent fact fi nder to exam ine the Col lege 's fi n anc ia l

s ituation and he issued a report i n March , 2007 . Thereafter, the M in ist ry a r ranged fo r

independent aud ito rs to carry out a more deta i led ana lys is and that p rocess cont in ued

th rough the summer of 2007 . A new Pres ident was a lso appo i nted i n the summer of

2007 and during a reorgan izat ion that took p lace at that time, Ms . Carter was appointed

Vice-P res ident Academ ic . She testified that i n v iew of the economic p rob lems fac ing
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the Col lege , the new Pres ident worked with the Mi n istry and the Col lege undertook to

deve lop a defici t management p lan , wh ich i ncluded a rev iew of prog ramm ing to ensure

that prog rams were both efficient and effective .

For pu rposes of the review, a resou rce comm ittee was formed to prov ide

costi ng data , portfol io ana lys is and information on en ro lment trends . Prog ram plann i ng

teams were a lso estab l ished at each campus and Ms . Carter testif ied that each team

was respons ib le fo r reviewi ng the "bottom" 25% of prog rams offered on the campus as

defi ned by the contribution marg in . Th is marg in reflects the d ifference between

revenue and expend itu res attributab le to a part icu lar p rog ram . Ms . Carter exp la ined

that a decis ion was made to rev iew programs with the lowest contribut ion marg i n at

each campus , rathe r than th roughout the Col lege as a whole , because the Col lege

wanted to ma i nta i n the exist i ng th ree campus mode l .

The evidence i nd icates that each prog ram plann i ng team was cha i red by

the campus Dean and the teams reported to the steering comm ittee wh ich was charged

wi th develop i ng a Col lege-wide p lan . The steeri ng comm i ttee was cha i red by Ms .

Carter and inc luded the cha i rs of each prog ram p l ann i ng team , a membe r of each team

and representat ives from Human Resou rces , the F i nance Department and the

Reg ist rar's office . The stee ri ng comm i ttee reported , in tu rn , to the executive comm ittee ,

wh ich cons isted of the P res ident , the Vice-Pres idents and the Executive Di rector of

Human Resou rces .
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Ms . D ietze cha i red the prog ram plann ing team at the B rockvi l le campus

and testified that i n late Octobe r, 2007 , an i nvitat ion was extended to i nd ividua ls

work ing on the campus to jo i n the team . She testified that the team , wh ich was

subsequent ly formed , cons isted of e ight to ten employees and incl uded membe rs of

management , facu lty and support staff. Ms. D ietze a lso test ified that the team was

requ i red to exam ine programs with a contribut ion marg i n of less than 20% . I n th is

rega rd , she testified that the Co l lege and the M in ist ry of Tra i n ing , Co l leges and

U n ive rs it ies determ i ned that p rog rams ought to be contributing 30% to the cost of

co l lege operations and that a contribution marg i n of 20% was v iewed as an "a lert" .

Accord ing ly, Ms . D ietze testified that i n the cou rse of the review, the prog ram p lann i ng

team exam ined prog rams to see what cou ld be done to i ncrease revenue and decrease

expend itures i n orde r to move toward a contribut ion marg i n of 30% .

Ms. D ietze acknowledged that desp ite the mandate of the p rog ram

plann ing team , no review was undertaken of the BScN p rogram wh ich was i n a defic it

pos i t ion on a l l th ree campuses . The ev idence i nd icates that th is prog ram was offered

pu rsuant to a contract with Lau rent ian Un ivers i ty and that students were g ranted a

deg ree by the Un ivers i ty . Ms . Carter test ified that , i n fact , the Col lege approached

Lau rentia n to renegotiate costs and obta i ned some re l ief. Ms . D ietze a lso testified that

Ms. Carter, the Col lege's Ch ief F i n ancia l Officer and the Deans were develop i ng a

strategy to determ ine the contribut io n marg i n requ i red fo r the BScN p rog ram . By

20 1 0/20 ! ! , the prog ram was expected to be i n a "steady state" , mean i ng that i t wou ld

be mak i ng some form of contr i b ution .
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As to othe r prog rams , Ms . D ietze test if ied that at the t ime of the rev iew,

f ive of the 1 2 prog rams offered at the Brockv i l le campus d id not meet the 20%

contrib ution ma rg i n . These cons isted of the Business Adm in istration , Aesthet ician ,

Persona l Support Worke r, Ha i rstyl ing and Mus ic Theatre prog rams . Ms . D ietze also

test if ied that the prog ram p lann ing team met once a week for two hou rs to review the

revenues and expend itu res of these prog rams as wel l as en ro lment t rends , attr it ion

rates and the re lationsh i p of the prog rams to community needs . P rog ram costing

summaries setti ng out the revenue and expenditu res for each prog ram were provided

by the F inance Department . Ms . D ietze test if ied that representatives of the various

prog rams were a lso i nvi ted to make presentations to the prog ram plann i ng team du ring

wh ich they offered suggestions as to how revenues could be i ncreased and

expend itu res decreased . The p rog ram plann i ng team updated the steeri ng committee

every th ree to fou r weeks and made two presentations to the committee , the fi rst i n

December, 2007 and the second , i n March , 2008 .

Ms . D ietze testif ied that as a resu lt of the rev iew, the program plann ing

team recommended suspens ion of the Bus iness Adm in istrat ion prog ram , wh ich had

decl i n i ng en ro lment and was operati ng wi th a deficit . Suspens ion of the Hai rsty l i ng

p rogram was also recommended and Ms . D ietze testi fied that the fact that the prog ram

was offered at the Ki ngston campus was a factor i n the team's decis ion . As wel l , the

team recommended suspens ion of the Aesthetician p rogram , wh ich had a pos it ive

contr i bution marg i n at the t ime . Ms . D ietze testif ied that enro lment in that p rogram had
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been fl uctuat i ng and i n Novembe r , 2007 , there were 1 2 students i n the p rog ram . She

also testi f ied that 1 8 to 20 students we re requ i red i n order for the prog ram to be v iab le .

The evidence ind icates that the prog ram p lann i ng team's recommendations for

suspens ion were accepted by the steering comm ittee .

Ms . D ietze testi f ied that the p rog ram p lann i ng team d id not recommend

suspens ion of the Pe rsona l Support Worker p rog ram because it was the team 's v iew

that there were opportun i t ies to increase enro lment . S im i la rly , the team d id not

recommend suspens ion of the Mus ic Theatre prog ram . Although th is prog ram had a

negative contr i but ion ma rg in at the time , Ms . D ietze testified that Mus ic Theatre was a

"n iche" prog ram wh ich was un ique to the Brockv i l le campus and that facu l ty members

we re pass ionate about the prog ram as were members of the commun ity . She a lso

testified that Mus ic Theatre was a new program wh ich was st i l l evo lv i ng and that

en ro lment had been increas i ng . Accord i ng ly , the team was of the view that if en ro lment

cou ld be i ncreased by ten students and efforts made to improve retent ion , the p rog ram

cou ld move to a viab le contr i b ution leve l of between 20% and 30% . On th is bas is , the

team made the dec is ion not to recommend suspens ion of the prog ram .

Ms . Carter test i fied that at the time of the p rog ram review, Mus ic Theatre

was regarded as a new prog ram because at that poi nt , the th i rd yea r of the prog ram

had been de l ivered on ly once . She exp la i ned that a l l new p rog rams are g iven an

opportun ity to be viab le . She a lso test if ied that the Mus ic Theatre prog ram had been

the beneficia ry of a fund ra is i ng d r ive for purposes of redeve lop i ng the Brockv i l le
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campus and that some of the funds ra ised were used to carry out renovations on d rama

rooms , mus ic and dance stud ios . Because of the comm itment made to the community

regard ing the use of the funds ra ised , Ms . Carter testif ied that an extra effort might have

been made to reta i n the Mus ic Theatre prog ram but that , i n any event , at the time of the

rev iew, it was a new prog ram .

Du ri ng the course of her evidence , Ms . D ietze reviewed the revenue and

expend itures associated with the Mus ic Theatre p rogram and she admitted ly had some

d ifficu lty exp la in ing some of the items on the costing summary . The summary ind icates

that i n the 2006/2007 academic year, the contribution marg i n fo r the prog ram was

9 . 86% and i n the 2006/2007 fisca l year , it was -5 . 1 4% . Ms . D ietze a lso testified that

a lthough the p rog ram plann i ng team projected a cont ribution marg i n of 2 1 % in

2007/2008 , that ma rg in was not ach ieved . I nstead , the unaud ited statements ind icate a

cont ribution marg in of 1 2 . 1 9% and the aud ited statements i nd icate a contributio n

ma rg i n of 1 3 . 03% .

Ms . D ietze testified that i n v iew of the financia l pos i t ion of the Mus ic

Theatre p rog ram at the time , the Col lege d id not cons ider h i ri ng an add itiona l fu l l -t ime

facu lty member . I n th is regard , s he test if ied that an add it iona l fu l l-t ime facu lty member

h i red at step 8 of the sa lary grid wou ld have reduced the contribution marg i n for the

2007/2008 fisca l year to 7 . 88% . She also testified that most new facu lty members are

p laced above step 8 of the g rid and that a facu l ty member with a bacca lau reate deg ree

wou ld genera l ly be p laced between steps 1 1 and 1 4 of the g rid . For pu rposes of
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ca lcu lating the costs associated with the add it ion of one fu l l -t ime facu lty member, Ms .

D ietze testified that the hou rs of part-t ime or partia l- load facu lty membe rs were

decreased by 1 1 per week in each semester. I n th is rega rd , s he exp la i ned that a new

fu l l-t ime facu lty member gene ra l ly has 1 1 to 1 3 teach ing contact hou rs per week as he

or she is entit led to prepa ration t ime assoc iated with a cou rse be i ng taught for the fi rst

time . Ms . D ietze testified that i n the normal cou rse , fu l l -t ime p rofessors in the Mus ic

Theatre prog ram have between 1 2 and 1 4 teach ing contact hou rs pe r week .

Ms . D ietze a lso test if ied that i f an add it iona l fu l l-t ime facu lty member were

h i red i n the Mus ic Theatre p rog ram , she wou ld have to work with the F i nance

Department to deve lop strateg ies to increase revenue or decrease expend itu res . One

of these strateg ies cou ld i n c l ude offering two p lays , rather than two mus ica ls as p lays

are less expens ive to produce . She testified , howeve r, that th is wou ld reduce the

qua l i ty of the p rog ram and the lea rn ing outcomes . She a lso testified that offeri ng on ly

p lays cou ld affect the market acceptab i l ity of the Col lege 's p rog ram as i t competes fo r

students wi th prog rams at Sheridan and St . C la i r Co l leges and those Col leges offer a

combi nation of mus ica ls and p lays . Accord ing ly , if the p rog ram at St . Lawrence d id not

offe r mus ica ls , en ro lment cou ld be affected . Ms . D ietze testified , as we l l , that learn ing

outcomes wou ld not be met as the prog ram is intended to provide students wi th an

opportun i ty to acqu i re sk i l ls i n s i ng i ng , acting and danci ng . Ms . D ietze exp la ined that i n

the i r g rad uating year, students perform in a showcase i n To ronto wh ich is attended by

agents and members of the theatre commun ity and the i r pe rformances incl ude a

mus ica l n umber from a p rod uction i n wh ich they were invo lved . Accord i ng ly , Ms . D ietze
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testi fied that a lthough the Col lege cou ld cons ider changes to the cu rr icu l um , those

cou ld jeopard ize the qua l ity of a prog ram that the Col lege was trying to mai nta in and

enhance . She a lso testified that the leve l of student ach ievement wou ld be d i rectly

affected i f a cou rse were not offered or there was a reduct ion i n prog ram hou rs .

Ms . D ietze testi fied that as the Mus ic Theatre prog ram d id not ach ieve the

2 1 % contrib u t ion ma rg in that had been forecast for 2007/2008 , she conti n ued to have

s ign ificant concerns about the p rog ram's viab i l i ty. She exp la i ned that a lthough the

prog ram was extremely important to the campus , she a lso had budgetary

respons ib i l i t ies . I n th is regard , she testi fied that a contribution ma rg in of 1 1 % to 1 3%

was not acceptab le and that if the Mus ic Theatre p rog ram cou ld not ach ieve a marg i n

of 20% to 30% , she wou ld be ob l iged to recommend its suspens ion .

The fina l wi tness to g ive evidence in th is case was Patricia Kerth , the

Co l lege 's D i rector of F i nance , who is respons ib le fo r prog ram costi ng . Ms . Kerth

test i fied that there has been no mate ria l change in the method of cost ing s ince she

began worki ng at the Col lege i n 2003 . She a lso test ified that the bas ic pri n c ip les a re

the same for a l l p rograms. She exp la i ned that each costing incl udes d i rect academ ic

revenues i n the form of tu it ion fees , g rants and other revenues and d i rect academ ic

expenses , s uch as sa la ries and expenses re lated to the p rogram . Also inc luded are

sha red expenses , such as those re lated to the Dean 's office , wh ich are a l located

among the va rio us prog rams . Ms . Ke rth test ified that other costs , s uch as those re lated

to fac i l i t ies , informat io n techno logy , H uman Resources and the F inance Depa rtment ,
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wh ich are not prog ram spec ific , a re not included in prog ram cost ing . I nstead , those

expenses a re pa id with mon ies gene rated by academ ic p rog rams in the form of the

contr i but ion ma rg in and government g rants wh ich are not program specific .

Ms . Kerth test ified that the F inance Department is frequent ly asked to run

scenarios fo r academ ic managers so that they can cons ide r the cost imp l icat ions of

h i r ing anothe r facu lty membe r or the add it iona l revenue that wou ld be generated by an

increase i n en ro lment . She exp la i ned that once the costi ng informat ion is prov ided , the

F i nance Department has no i nvo lvement in dec is ion-mak i ng with respect to particu lar

p rog rams . She a lso testi fied that the F i nance Department prepared the cost i ng

summary for the Mus ic Theatre prog ram wh ich was int roduced in ev idence and that the

fig u res conta ined in the summary were accu rate . She test ified that these fig u res were

taken from the genera l ledger and from ca lcu lat ions made by the Col lege with respect

to shared expenses and the a l location of government g rants . Ms . Kerth a lso test i fied

that i n J une , 2008 , s he was asked to prepare a cost ing for the Mus ic Theatre p rog ram

based on the add it ion of one fu l l-t ime facu lty member.

The issue to be dec ided is whethe r the Col lege vio lated Article 2 . 02 of the

co l lect ive ag reement by fa i l ing to combine partia l - load pos it io ns in the Mus ic Theatre

p rog ram to create one add it iona l fu l l -t ime teach i ng pos i t ion . I n th is rega rd , Article 2 . 02

prov ides that the Col lege wi l l g ive p reference to the des ignatio n of fu l l -t ime pos it ions as

regu lar rather than part ia l - load teach i ng pos i t ion s , subject to such operationa l

requ i rements as the qua l ity of the p rog rams , atta i nment of program objectives , the need
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for spec ia l q ua l ificat ions and the ma rket acceptab i l i ty of the p rog rams to emp loyers ,

students and the commun ity .

The Mus ic Theatre p rog ram , wh ich is i n issue i n th is case , was fi rst

offered at the B rockvi l le campus i n the fa l l of 2004 and , as noted p revious ly , one fu l l

t ime facu lty membe r was h i red in each of the fi rst th ree years of the p rog ram . A fou rth

fu l l -t ime facu lty member , who served as the Co-ord i nator for some t ime , taught i n the

M us ic Theatre prog ram as wel l as other prog rams . I n the spri ng of 2007 , when the

g rievance was fi led , a number of cou rses were a lso taught by part-t ime and pa rt ia l - load

professors and the brochu re for the p rogram ind icates that i t was ma rketed to students

on the bas is that tra i n i ng wou ld be prov ided by membe rs of the profess iona l theatre

commun ity from across the P rovince .

Dea l i ng fi rstly with whether there was a fu l l -t ime teach ing load ava i lab le ,

the evidence i nd icates that when the grievance was fi led , M r. Pardy was teach ing

cou rses on a partia l - load bas is for a tota l of 1 1 hou rs pe r week . He testified that he

was a lso qua l ified to teach a number of cou rses taught by another partia l - load

p rofessor for an add i t iona l 1 2 hou rs per week . I n the fa l l semester of 2007 , M r . Pardy

taught cou rses fo r a tota l of 1 2 hou rs a week and testified that he was qua l i fied to teach

cou rses taught by other partia l - load professors for an add it io na l seven hou rs pe r week .

I n the wi nter semester of 2008 , M r. Pa rdy aga i n taught cou rses for a tota l of 1 2 hou rs

per week and test i fied that he was qua l ified to teach cou rses taught by other partia l

load p rofessors for an add i t io na l 1 6 hou rs a week .
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Although Mr . Pa rdy ag reed that he had not p rev ious ly taught the courses

wh ich he testified that he was qua l ified to teach , he exp la i ned that in some cases , he

had taught more advanced leve ls of the courses . We a lso note that no evidence was

introduced by the Col lege to refute Mr. Pa rdy's c la im that he was qua l ified to teach the

cou rses i n quest io n . Mr. Pardy a lso testified that many experienced actors have

rece ived tra i n i ng in acti ng , improvisat ion , speech and voice and he be l ieved that i f the

Col lege were to post a fu l l -t ime pos i t ion invo lving cou rses in those d iscip l i nes , there

wou ld very l i ke ly be a poo l of qua l ified cand idates .

Ms . D ietze testif ied that , in the normal cou rse , fu l l-t ime facu lty membe rs i n

the Mus ic Theatre prog ram have between 1 2 and 1 4 teach i ng contact hou rs per week .

Accord ing ly , based on the ev idence , we fi nd that in the sp ring of 2007 when the

g rievance was fi led and in the fo l lowing academ ic yea r, the re were a suffic ient number

of hou rs taught by pa rt ia l- load p rofessors to create an add it iona l fu l l-t ime teach i ng

pos it ion . Moreove r, wh i le it was suggested that an art icu lation ag reement with a

un ivers ity wou ld requ i re a new facu lty member to have a bacca lau reate deg ree , wh ich

Mr. Pa rdy does not have , the issue in th is case does not turn on the specific

qua l ificat ions and experie nce of Mr. Pardy. By way of re l ief, the Un ion is request i ng the

post i ng of a fu l l-t ime teach i ng pos it ion . We note , as wel l , that no articu lat ion ag reement

had been ente red into when the g rievance was fi led or when Ms . D ietze gave he r

evidence i n the fa l l of 2009 .
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The Col lege a lso contended that it wou ld not be approp riate to comb ine

pa rt ia l - load pos i t ions in the Mus ic Theatre prog ram as proposed by the Un ion because

i t is essentia l that students be exposed to a va riety of d i ffe rent p rofess io na ls i n the

mus ica l theatre indust ry. The Col lege submi tted that such exposu re is important for

pedagog ica l reasons because p rofess iona ls bri ng the i r own un ique sty le and

experience to the i r c lasses . D i fferent p rofess iona ls a lso become fam i l iar with students'

sk i l l s and they may prov ide network ing opportun it ies that wi l l ass ist students to obta i n
emp loyment on g raduation .

We recogn ize that exposure to a va riety of p rofess iona ls is an important

feature of the Mus ic Theatre prog ram and that students benefit from the un ique ,

t ra in i ng , experie nce and networki ng opportun it ies provided by profess iona ls teach ing in

the program . We are a lso of the view that th is type of factor is prope rly taken i nto

account in assess ing ope rat iona l requ i rements , wh ich are referred to in Artic le 2 . 02 of

the co l lect ive ag reement . Accord i ng ly , were the Un ion propos ing the add i t ion of a

number of fu l l -t ime teach ing pos it ions in the Mus ic Theatre p rog ram , d ifferent

cons ide rat ions m ight wel l app ly . However, g iven the hou rs taught by Mr . Pardy in the

wi nter semester of 2007 and in the fa l l a nd winte r semesters of the 2007/2008

academ ic year , it i s appa rent that ve ry few add it iona l teach ing contact hou rs wou ld

have been requ i red to make up a fu l l -t ime teach ing load . As a resu lt , we are not

pe rsuaded that the add i t io n of one fu l l -t ime teach ing pos it io n wou ld have materia l ly

affected the numbe r of p rofess iona ls to wh ich students i n the Mus ic Theatre prog ram

were exposed . A l though Ms . D ietze a lso exp ressed doubts as to whether there wou ld
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be qua l ified cand idates i n the commun ity in the event that a fu l l-t ime vacancy were

posted , the Co l lege was evidently ab le to fi l l the ex ist ing fu l l-t ime pos it ions . I n ou r view,

there wou ld a lso be no reason to rest rict the post ing to a pa rt icu lar commun i ty .

I t i s necessary , then , to cons ider financ ia l factors wh ich we re a lso re l ied

on by the Col lege to support its decis ion not to h i re an add it iona l fu l l-t ime facu lty

member in the Mus ic Theatre prog ram . As noted previous ly, we ag ree that in the

norma l cou rse , d ifferences in the cost of fu l l -t ime and partia l - load professors are not

cons idered under Artic le 2 . 02 of the co l lective ag reement because it wi l l a lways be less

expens ive to use a partia l - load p rofessor. Nevertheless , as noted i n the earl ier St.

Lawrence College award , there may be cases whe re financ ia l factors rise to such a

leve l as to affect ope rationa l requ i rements of the type referred to in Article 2 . 02 .

I n th is case , the evidence ind icates that i n late 2006 , afte r the Col lege had

been operating wi th a defic it for a number of yea rs , the M in istry of Tra in ing , Co l leges

and Un ivers it ies appo i n ted a fact finde r to exam i ne the Col lege 's financia l s ituat ion .

Ms . D ietze testified that it was her understand ing that St . Lawrence was the on ly

Col lege that was worki ng wi th the M in ist ry at the t ime where a fact finder had been

appo i n ted . The fact finder iss ued h is report i n the spring of 2007 and , thereafter, the

Mi n istry arranged for independent aud itors to conduct a more deta i led ana lys is . I n the

cou rse of th is process and in an effort to add ress its fi nanc ia l d ifficu lt ies , the Col lege

undertook to deve lop a defic i t management p lan , wh ich inc l uded a review of prog rams

at each campus wh ich were not mak i ng a suffic ient contribut ion to the cost of co l lege
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operat ions . Ms . D ietze test ified that the Col lege and the M i n ist ry determ i ned that

prog rams ought to have a contri b ut ion ma rg in of 30% .

With rega rd to the Mus ic Theatre p rogram , the ev idence ind icates i n the

2006/2007 academ ic year, wh ich is the year i n wh ich the g rievance was fi led , the

contrib ution ma rg i n was -9 . 86% and in the 2006/2007 fisca l year, it was -5 . 1 4% .

Moreover, a l though the p rog ram p lann i ng team at the Brockvi l le campus projected a

contrib ution ma rg in of 2 1 % for 2007/2008 , the aud ited statements i nd icate that the

actua l contribution marg in was 1 3 . 03% . Documentat ion prepa red by the F i nance

Depa rtment ind icates that the add it ion of one fu l l-t ime facu lty member at step 8 of the

sa la ry g rid wou ld have reduced the marg i n to 7 . 88% .

I n te rms of the revenue and expenses that appear on the costing

summary for the Mus ic Theatre prog ram wh ich was introduced in ev idence , there is no

doubt that Ms . D ietze has some d ifficu lty exp la in i ng the manner i n wh ich fund i ng un its

were ca lcu lated and how the va l ue of fund i ng un its was dete rm ined . She a lso had

d ifficu lty reca l l i ng the natu re of some of the expenses wh ich appea r on the summary .

However , Ms . Kerth , who is respons ib le for p rog ram costi ng and p repa red the cost ing

summary for the Mus ic Theatre program was ca l led as a witness by the Col lege . I n the

cou rse of her evidence , Ms . Kerth test if ied that the fig u res were taken from the genera l

ledge r and from ca lcu lations made by the Col lege wi th respect to shared expenses and

the a l locat ions of government g rants . She a lso test ified that the fig u res we re accu rate

and that the same pri nc ip les were app l ied to the cost ing of a l l prog rams.
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As noted by the Un ion , the Col lege d id not recommend suspens ion of the

Mus ic Theatre prog ram duri ng the cou rse of the p rog ram rev iew. Al though Ms . D ietze

a lso acknowledged that the prog ram was not recommended for suspens ion i n the

2009/20 1 0 academ ic year, the ev idence rega rd i ng staffing and the fi nanc ia l pos i t ion of

the p rogram focused on the 2006/2007 and 2007/2008 academic years . When the

g rievance was fi led in the spri ng of 2007, the th i rd yea r of the prog ram was be i ng

de l ivered for the fi rst t ime . Ms . Carte r test ified that a l though efforts were made to be

conse rvat ive d u ring the budget ing p rocess , there cont i n ued to be unexpected expenses

associated with the p roductions put on i n the p rog ram .

A lthough Ms . Carter a lso test ified that because Mus ic Theatre was a new

p rogram , i t was g iven an opportun ity to be v iab le , we note that efforts to increase

revenue were not enti re ly successfu l . I n fact , the p rogram fe l l short of the contrib ut ion

marg i n that was p rojected fo r 2007/2008 and , as noted previous ly , the actua l

contrib ut ion marg i n for that yea r was 1 3 . 03% . Th is ma rg in wou ld have been furthe r

reduced if a n add it iona l fu l l-t ime facu lty membe r had been h i red . Moreove r, a lthough

the cost i ng for that facu lty member may not have been p repa red unt i l J u ne , 2008 , it i s

appa rent that there were concerns about the financ ia l pos it ion of the prog ram wel l

before that time . For that reason , the prog ram was rev iewed by the prog ram plann i ng

team . Ms . D ietze testified that as the prog ram was i n jeopa rdy, the Col lege d id not

cons ider h i r i ng an add i t iona l fu l l -t ime facu l ty member .
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As noted by the Un ion , the evidence ind icates that the Co l lege cont inued

to offe r the BScN prog ram al though that p rogram was in a defic it pos i t ion on a l l

campuses . We note , however, that the BScN prog ram was offe red pu rsuant to a

contract between the Co l lege and Lau rent ian Un ive rs ity and grad uates were g ranted a

deg ree by the Un ivers i ty . I n any event , we a re not persuaded that the fact that the

Col lege conti n ued to offer the BScN prog ram is dete rm i nat ive of the issue i n th is case .

The p rog ram review at the Brockvi l le campus resu l ted i n the suspens ion of a numbe r of

prog rams , one of wh ich was mak i ng some contribution to the cost of co l lege operatio ns

wh ich was not the case with the Mus ic Theatre prog ram .

There is no doubt that the Music Theatre p rog ram is important to the

Brockvi l le campus and that i t is a prog ram to wh ich the Co l lege , facu lty members and

the commun ity are comm i tted . However , the evidence ind icates that at the re levant

time, there were rea l concerns about its viab i l i ty and , i n ou r view, the add it io n of a fu l l

t ime facu lty member at that time wou ld have furthe r jeopard ized the p rogram . I n

c i rcumstances where efforts to increase revenue had not proved ent i re ly successfu l , we

accept the ev idence of Ms . D ietze that she wou ld have had to cons ider changes to the

cu rricu l um in an effort to decrease expend i tu res . We also accept he r ev idence that the

type of changes refe rred to would have had a negat ive impact on the qua l ity of the

prog ram and the ma rket acceptab i l ity of the p rogram . As noted p revious ly , the gene ra l

requ i rement to g ive preference to the des ignation of fu l l-t ime pos i t ions rather than

partia l- load pos i t ions is express ly made subject to operat iona l requ i rements of th is

natu re .
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I n the resu lt , h avi ng carefu l ly cons idered a l l of the ev idence , we fi nd that

at the re levant t ime, the Col lege d id not vio late Artic le 2 . 02 of the co l lective ag reement

by fa i l i ng to comb ine partia l- load pos i t ions to create an add i t iona l fu l l -t ime teach ing

pos i t ion in the Music Theatre p rogram . Wh i le th is concl us ion is adm itted ly based on

fi nanc ia l cons ide rat ions , we a re not dea l ing with an estab l is hed prog ram but rather a

new p rog ram in wh ich there were genu ine conce rns about en ro lment , retent io n and

expend itu res . I n l ig ht of the fi nanc ia l pos i t ion of the p rog ram at the time, we a re of the

v iew that the re was a rea l l ike l i hood that the add it ion of another fu l l -t ime facu lty wou ld

have necess itated changes to the cu rricu lum , wh ich wou ld , in turn , have had a d i rect

impact on the qua l ity and market acceptab i l ity of the prog ram . Accord i ng ly , i n the

particu la r ci rcumstances of th is case , we fi nd that a vio lation of the co l lect ive agreement

has not been estab l ished and , for the reasons set out , the g rievance is d ism issed .

DATED AT TORONTO , th is 1 st day of Feb rua ry , 20 1 1 .

Cha i r

"R ichard O'Connor"

Col lege Nom inee

See Dissent Attached
Union Nom inee



DISSENT

I p .respectful ly &ssent from this Award .

The issue here, as I see it, i s whether the majority are correct in that Article 2 . 02 allows
them to consider financial factors, if they rise to such a level of importance that they
effect the operational requirements .

Article 2 .02 states,

"The Col lege will give preference to the designation of full-time positions as regular
rather than partial- load teaching positions, as defined in Article 26, Partial-Load
Employees, subject to such operational requirements as the quality of programs,
attainment ofprogram obj ectives, the need for special qualifications and the market
acceptabi l ity of the program to employers, students, and the community."

In Ontario Public Service Employees Union and Humber College (RobertHowe) tile
Board found, "The existence of that qualitative "common thread "militates against
interpreting "operational requirements "to include financial matters. The Award further
states,

" Since financial matters are almost invariab ly of very great importance to parties
negotiating col lective agreements, one would reasonably expect that if financial
considerations were intended to form part of the " operational requirements " exceptions
to the general rule specified in Article 2 .02 and 2 .03A, the parties would have specifical ly
refelxed to it in their lists of examples , part icularly where tile College 's abi l ity to rely
upon financial considerations in applying those provisions could wel l give rise to an
exception of such magnitude as to virtual ly el iminate the genera l rule. "

I am of the opinion, that given this case law, the Union 's grievance should have been
upheld at this point . However, the majority, based on the St. Lawrence College and
Ontario Public Service Employees Union ( Swan ) Award, that found there could be
cases where financial factors rose to such a level as to effect one or more operational
requirements, granted the College 's request to introduce evidence of financial
considerations and assess that evidence at the conclusion of the hearing.

Tile Col lege ' s response to the Union ' s grievance at Step 1 on March 30 2007 says,
"For this semester there is an off load of 1 0 compl imentary hours for the full-time acting
teacher which in turn accounts for four (4) hours of the now full-time hours identified .
There are also a number of special ized skil l s with in the Theatre Program which are
required to ensure a broad and cred ible teaching experience for the students, special ized
ski l l s which would be very difficult to find in one faculty member.
The Col lege has made its staffing decisions based on legitimate operational requ irements .
This grievance must therefore be denied .

The College response at Step 2 on May 9, 2007 states,
"The hours in question by themselves are not sufficient to support a full-t ime position and
since each of the positions has a different focus with respect to special ized expertise



(voice, drama dance) the work cannot easily be combined to create a full -time load . The
College has made its staffing decisions based on legitimate operational requirements and
does not bel ieve there is a violation of the Col lective Agreement . "

It should be noted that the majority rej ected the above arguments in its decision and just
as importantly, both responses show that the College clearly made its decision not to hire
a ful l-time employee based on reasons that el iminated finaneial considerations as an item
that was of any concern to them. In fact, the Col lege ' s Director of Finance testified she
was not asked, what would be the cost for adding one ful l-time position unti l a year after
the fil ing of the grievance and the management's response to that grievance.

Although Col lege counse l argued that un l ike a grievor or the Union, where case law
consistently prevents them from expanding the scope of a grievance beyond what is
written on the grievance form, no such prohibit ion exists in relation to managements
written responses, the fact remains, that at the time of the grievance procedure not even
the College itself considered finaneia l factors had ri sen to " such a level of importance
that they have a direct bearing on one of the specified operational requirements . "

For all of the above reasons, I would have allowed the grievance .

If there is any solace to be gained fi'om the majority Award, is that they found "there
were a sufficient number of hours taught by partial -load professors to create a ful l-time
teaching position and rej ected "tlmt the addition of one full-time teaching position would
have materially affected the number ofprofessionals to which students in the Music
Theatre program were exposed . " The majority also found that as the Col lege was able to
fil l the exist ing ful l-time positions with qual ified candidates from the community, "there
would be no reason to restrict the posting to a particular community. "

It also should be noted, that the majority decision was based on the newness of the
program, which gives rise to the bel ief, that the future may show that this decision is not
etched in stone.

Ron Davidson

Union Nominee


