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AWARD

Thegrievancefiledundertheprovisionsofthecollectiveagreement ineffectbetween

thepartiesisdatedMarch24 2003filedbyPaddyMussonandaddressedtoLindaBallantyne

DirectorofHumanResources andstatesasfollows

TheCollegeviolatedArticle2oftheCollectiveAgreement
whentheywronglydesignedthepositionheldbyRick Burjaw
aspartial loadratherthanfull time

Asremedy weseekthat theCollegedesignatetheabove
referencedpositionasafulltimebargainingunitposition

Article202ofthecollectiveagreementis

202TheCollege willgivepreferencetothedesignationof
full timepositionsasregularratherthanpartial loadteaching
positions asdefinedinArticle26 PartialLoadEmployees
subjecttosuchoperationalrequirementsasthequalityofthe
programs attainmentoftheprogramobjectives theneedfor
specialqualificationsandthe marketacceptabilityofthe
programstoemployers students andthecommunity

Thereare13separateUniongrievancesinthesamelanguageasabovewithreference

tootherpartial loadteachingassignmentsforProfessors intheBusinessDivisionand whichthe

Unionintendstopresentseparatelyatarbitration ThereplyofGailRozelltothesegrievances

atStep2onJuly 3 2003isinpart
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TheCollegerepresentatives explainedseveralpartial load
assignmentswereduetoseveralfulltimefaculty whonormally
teachinthemarketingprograms wereoffduetoillness There
wereafewpartialloadassignmentsthatoccurreddueto
specializedskills hoursleftoverfromassigningfull timefaculty
andinaddition therewasonfacultymemberwhowasoffona
professionaldevelopmentforthe200203academicyear

Byfillingtheseteachinghourswithpartial loadfaculty the
Collegedoesnotbelievetherehasbeenanyviolationofthe
CollectiveAgreementandtherefore thegrievancesaredenied

Rick BurjawwasofferedbyDeanDowkerofthe BusinessStudiesandInformation

Department

temporaryemploymentasapartial loadProfessorinthe
BusinessStudiesDivisionoftheCollegeforthe periodJanuary
6toApril17 2003

whichwassetoutinaletterwhichincludedtheconditionsofthetemporaryemploymenton

December12 2002whichheacceptedonJanuary9 2003 Mr Burjawhasbeenapartial

loademployeesince1987regularlyteaching12hoursaweekwithspecificanduniquecourses

assigned tohimasindicated in thescheduleoftheassignmentstothepartial loadstaffinginthis

Division Further hehasbeeninvolvedduringtheFallSemesterwithcoachingoftheMarketing

Teamforcompetitions involvingsixtoeighthoursperweekwhichtaskhadpreviouslybeen

donebytheCoordinatorofMarketingandcontinuedinthatmanner forthreehoursperweek
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ItistheUnionspositionthatArticle202wasclearlycircumventedbytheCollege

whileRickBurjawwaslookingforanhadappliedforfulltimepostingstoteachtheprograms

for whichheisqualifiedand whereonaveragehetaught15hours TheUnionrequeststhatthe

Boardorderthepostingofafull timepositionandthatinthese circumstances thispositionbe

awardedtoRickBurjaw

Theinitialsubmissionfor theCollegeisthat thegrievanceisfocusedonapositionheld

byRick Burjawandnoneotherandisoneof127identicallywordedgrievancesfiledbythe

Unionpertainingtothewinter term2003ineachofwhichapartial loademployeehasbeen

named Thisgrievanceisthefirstofthesegrievancestobedealtwithatarbitration The

Grievorisapartialloademployeewhotaught12hoursperweekinthisWinterTermwhichfalls

withinthedefinitionofapartial loademployeeset outinArticle2601asfollows

2601B Apartial loademployeeisdefinedasateacher
whoteachesmorethansixanduptoandincluding12hoursper
weekonaregularbasis

Themarketingcompetition coachingwasnotpartofhiscourseofteaching Itisthe

positionofthe Collegethatthegrievancecannot formabasisforabreachofArticle 202 The

GrievorhasbeenapartialloadandnotafulltimeemployeesothattheUnionmustdesignatea

full timepositionwhich whenindicated andonlywhenthisisshowndoes theCollegehavea

requirementtodisputeorjustifyitsposition Thegrievanceisflawedbecausethecollective

agreementmakesadistinctionbetween partial loadandfulltimepositionsandtheUnioncannot
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establishthethresholdissuebyreferencetoonlyoneteachingtermintheWinter2003 It

would requireanamendmentofthegrievancetolookoutsidehispositiontohaveothercourses

assignedtohimwhenitisonlyhisteachingpositionatissue Thereforeasapreliminarymatter

itwassubmittedthattheUnioncouldnotestablishthatthere wasafull timepositionandcannot

requirethatapartial loadpositionshouldbefulltimebycombiningpartsofotherpartial load

positions

Followingtheopeningstatements ofCounsel itwasagreedthatwrittensubmissions

wouldbegiventotheBoardbyCounselonthepreliminaryissuesraisedatthishearing

thFollowingreceiptofthewrittensubmissionsbyJune8 theBoardmetinexecutivesession on

rdJune23toconsider thesesubmissionsinthepreparationofthis award

Thesubmissionfor theCollegeisthat theUnioncannotestablishaviolationofArticle

202onthegrievanceasframed ThereisanonusontheUniontoestablishthattherewas

significantworktogenerate aregularfull timeposition Itmustdemonstratethatthework being

performedintwoormorepartial loadpositionsoverasignificant periodoftime typicallytwo

academicyears constitutesoneormorefulltimepositions ItisonlythenthattheCollegehas

theonustojustifytheuseofpartial loadpositions Thisgrievancerelates toasinglepartialload

positionwhichbydefinitioncannotbeafull timepositionwhich involvesthe teachingofmore

than12hoursperweekonaregularbasiswhereasapartialload positioninvolvesteachingof

morethansixandupto12hoursperweekonaregularbasis Itisnotpossiblefortheworkin

onepartial loadpositioninthewintertermof2003toconstitutesufficientworktobearegular
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full timeposition Therefore itissubmittedthattheUnioncould notfoundaprimafaciecase

Referenceonthisheading wasmade tothefollowingarbitration awardsintheCollegesystem

GeorgeBrownCollege Shime December23 2002 AlgonquinCollege Knopf May27

2003 FanshaweCollege McLaren May2 1995 Fanshawe College Samuels

March19 1986

ItisfurthersubmittedfortheCollegethatbyrequestingtheBoardtoconsiderother

coursestaughtbyotherpartial loademployeesduringthewinterterm2003whichMr Burjaw

couldhave taughtbuttowhichhewasnotassigned isanexpansionofthegrievanceandin

effecttheUnionassertsanewgrievancewhich shouldnotbeallowedbytheBoard TheUnion

isattemptingtoconvertitsgrievancebasedonasinglepartialloadassignmentintoageneric

grievanceconcerningpartial loadpositionsintheBusinessDivisionwhichwouldbeanewand

differentgrievancethanfiledwith theBoard Article202dealswithpositionsandnot

individualssothatadeclarationofafull timepositiondoesnot constituteadeclarationthatthe

incumbentshouldbe consideredasafulltimeemployeewhichistheremedyrequestedbythe

Unionatthehearing Evidenceoftheworkofotherpositionsisnotrelevanttothe

determinationofthisgrievancenorwouldtheevidenceofMr Burjaw sworkassignmentbe

relevanttotheother12identicallywordedgrievancesintheCollegesBusinessStudies Division

allofwhichallegedthatapartialloadpositionoccupiedbyanindividual isafull timeposition

Article202isconcerned withpositions notindividualemployees andprovidesa

preferenceforthedesignationofpositionsasfull timeratherthanpartial loadbutnotwhethera
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partial loademployeeshouldbeprovidedwithotherworktobecomeafulltimeemployee

Thegrievancebydefinitioncannotsucceedandshouldbedismissedonapreliminarybasis

Furthermore itisitspositionthattheUnionshouldnotbeallowedtoreformulate itsgrievance

astoitsnatureandtheremedysoughttoasserta newanddifferentgrievanceReFanshawe

thCollegeandOPSEU L 110 113LAC 4328 Burkett

It issubmittedfortheUnionthatonthefaceofthegrievancethereisanallegationofa

violationofArticle202andthattheCollegedesignatethepartial loadpositionheldbyMr

Burjawasafull timeposition Todemonstrateaprimafaciecase theUnionseekstointroduce

evidence thatthereweresufficienthoursofworkwhencombinedwiththeassignmentstoMr

Burjawthatwouldconstituteafull timeposition Evidenceoftheworkassigned toother

partial loademployeesisnecessaryandrelevanttothatissue TheUnionhasidentified

particularhoursofworkassignedtoMr Burjaw andsubmitsthatthehoursofworkwhich were

assigned tootherpartial loademployeescouldhavebeenassignedtoMr Burjawwhichwould

havecreatedafull timevacancy Referenceinthisregardwasmadetothefollowingawards

ReFanshaweCollege Schiff May6 1999 ReAlgonquinCollege Knopf May27 2003

ReFanshaweCollege Samuels March19 1986 ReAlgonquinCollege Knopf August3

2001 ReFanshawe College Brown October3 2002

TheUnionfurthersubmitsthatitdoesnotseektoexpandthegrievancewhichclearly

involvesArticle2ofthecollectiveagreement anditsevidence isrequiredtodeterminetheissue

raisedbythegrievancewhichisthatthehoursofworkassigned tothepartial loadpositionheld
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byMr Burjawcouldbe addedtohoursthatarecurrentlyassigned tootherpartial load

positionstocreateonefull timeposition Itissubmittedthatissuehasbeenclearlyraisedinthe

grievanceasfiled

TheUnion referredtoReBlouin Drywall 1975 8OR 2d103insubmittingthatthe

Boardis requiredtoexerciseitsjurisdictiontointerpretthegrievancebroadlysoastodealwith

therealandcontinuingdifferencebetweentheparties Theparticularsofthegrievancehave

beenidentified throughthegrievancestepmeetingsanddiscussionsbythepartiesinvolving

evidence thattherearehoursofworkthatwouldconstituteafull timeposition TheCollegeis

notprejudicedandtheUniondoesnotseektointroduceanalternate claimtowhatis inherentin

thegrievance Whilerecognizing thattheremedythe Unionrequested atthehearingisbroader

thansoughton thefaceofthegrievance itisitsposition thattheBoardhasjurisdictionto

awardtheappropriate remedyonthefacts indispute

ItistheUnionspositionthatthereisanevidentiarybasisnotonlyfortheBoardto

declarethatthereisafull timevacancybutthatMr Burjawshouldbeappointedtotheposition

Theremedybeingsoughthowever isnotdeterminativeofthesubstanceofthegrievancewhich

issueremainsthesameastowhethertherearesufficienthoursofwork todeclareafull time

vacancy IftheBoarddeterminedthatithadnojurisdictiontoawardtheremedy soughtbythe

Unionatthehearing thatwouldnotdefeatitsjurisdiction todealwiththemeritsofthegrievance

and tohearevidenceofwhethertherearehoursofworkavailablethatwhencombinedwiththe

partial loadassignmentofMr Burjawconstitutedafulltimeposition Afterhearingthe
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evidence theBoardcanthendeterminetheappropriateremedy Furtherreferencewasmade

thtoReFanshaweCollegeandOPSEU L 110113LAC 4428 Burkett ReFanshawe

College Brent February22 1989 ReHumberCollege Schiff January31 1995

TheBoardhasjurisdictiontodeterminethepreliminarymattersraisedbythe partiesat

theinitialhearing andascompletelysetoutin thewrittensubmissionssubsequently receivedand

consideredbytheBoard Attheoutset itisnecessary fortheBoardtoconsideranddefinethe

issue inthegrievancereferredtoarbitration Thisgrievanceassetout above hasbeen

preciselywordedand isconsistentwith12otheridenticalgrievancesraisedintheBusiness

Divisionwhichonthesurface indicatesdissensioninthisDivisionastostaffingbyfull timeor

partial loadteaching positions ThereisnodoubtthatRickBurjaw specificallyreferredtointhe

grievancenowpresentedtothisBoard hasregularlybeenemployedinapartial loadposition

throughhisemployment Thegrievanceallegesthathispositionwaswronglydesignated as

partialloadandasstated onthegrievance clearlyaremedyofchanginghispositiontodeclare

itafull timevacancycouldnotsucceed Mr Burjawwasteachingupto12hoursonaregular

basis intheWinter2003term whichfallswithinthedefinitionofapartial loademployeeandthe

wageschedule setout inArticle2604 Histeaching assignmentstothefourcourseswhichhe

taughtassetoutin Exhibit3 formthebasis ofandtotal12hoursofteachingperweekwhich

underthedefinitionin thecollectiveagreementisapartialloadposition Tothenallegethat

therewas afull timepositionin existenceattheoutsetofhisemploymentforthattermisnotan

issuearising onthefaceofthefiledgrievanceandcouldnotsucceedunderArticle 2whichis

allegedtohavebeenviolatedbytheCollege
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Aswellashowever consideringthegrievance asdrafted theBoardisguidedbythe

directionintheBlouinDrywallcaseparticularlyreferredtobyArbitratorBurkettwhostated

afterreferring totheprinciple that Grievancesarenottobedefeatedbymeredefectsandform

orbytechnical irregularities

arbitratorsaretodealwiththeissueraised onabroadreading
ofthegrievance Nonetheless agrievancecannotbeexpanded
toincludeamatternotgrievedwhichisnotmaterial tothe
instantmatterbutapartymayrelyonthegrievanceasfiled
readinitsbroadestterms Theissuemustbeconsideredin

lightofthe grievanceaswrittenincludingtheremedysoughtto
theissue asraisedatarbitrationincludingtheremedysought

Whatthenistheessential natureofthisgrievancewhichisatonce aclaimofaviolation

ofArticle2headed Staffing and asframedatthehearingaswellconcernstheapplicationof

Article202astopreferenceinthedesignationoffull timepositions Atthehearing theUnion

requestedasaremedy postingafulltime positionandaswell toawardsuchposition toRick

Burjaw Thefirstpartofthatremedialrequestisconsistent withanissueconcerninga

designationofafull timepositionbutthesecondpartisanexpansionoftheremedyrequested

onthefaceofthegrievance Nonetheless theremedialrequestrelatestotheissueofthe

applicationofArticle202tothegrievanceanddoes notalterthenatureoftheactualissue

underlyingthecausegivingrisetothegrievance Aremedialordermaybegiveninasuccessful

grievanceasmaybeinthateventdeterminedbytheBoardwhichhasgeneral powertofashion

anappropriateremedyforaviolationofthecollectiveagreementshoulditsobedecided What
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theUnionhasrequestedasaremedywhetherornotacceptedbythisBoardintheresult does

notrefertoanissuedifferentfromthesubstanceofthe grievance

Havingdeterminedhereinthatthestyleoftheframingofthegrievancedoesnot

precludeanexaminationbytheBoardoftheactualissuein disputeinvolvingstaffingunder

Article2intheBusinessDivision itfollowsthattheevidencesoughttobeproducedbythe

UnionofotherpartialloademployeesinthatDivisionisrelevanttotheissueindispute That

positionwasadoptedbyArbitratorKnopfin ReAlgonquinCollege supra whowroteatp 21

ItisacknowledgethattheFanshaweCollegedecisionsof
ArbitratorSchiffandMcLaren supra abovesuggestthat
vacanciesneedonlybepostedifthereexistsafull timeposition
tostartwith However otherarbitratorsconstitutedunderthis
collectiveagreementhavenotfollowedthosedecisions The
trendofarbitraljurisprudenceistointerpretArticle2asgiving
preferencetofull timeappointments todemandthattheUnion
demonstratesufficientworktojustifyfillingafull timeposition
and oncethatisdone toturntothe Collegetojustify any
partialloadorsessionalappointmentsasfallingwithinthe
operationrequirements ExceptionsofArticle202and
203a Iagreeandadoptthisapproachinthiscase

Inourview thatfindingsetsout thecorrectapplicationofArticle2andisapplicablein

thecircumstances ofthepresentgrievance Therefore itistheprimaryonusoftheUnionto

demonstrate initsevidencethatthereissufficient hoursofworkintheBusinessDivisionas

constitutedatthetimeofthegrievancefor theWinterTermin2003 thatwhentakenwiththe

teachingassignmentsofRickBurjaw thetotalwouldconstituteafull timeposition Having
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referencetoArbitratorKnopfsawardinAlgonquinCollege evidenceoftheteaching

assignmentsofotherpartialloademployeesin thatDivisionatthetimeofreferenceistherefore

relevant tothatissuewhichisthegravamanofthegrievancereferred tothisBoard

Whether theperiodofreferenceforonetermissufficientfortheUniontomeettheonus

isnotapreliminary issuefortheBoard tonowresolvebutmaybeconsidered withthemeritsof

thegrievance Thereisnoallegationofbad faithorprejudicetotheCollegein thisproceeding

andhashadknowledgeoftherealissueindisputethroughthegrievancemeetingsalthoughnot

necessarily thefulldisclosureoftheUnionscasewhichcanberectified byprovidingparticulars

totheCollege

TheBoardconcludes thattheUnionisnotinthesecircumstancesasserting anew

grievancefromthatwhichwasfiledandisnowbeforethisBoardforhearingbutratherthe

grievancegivenitsbroadestmeaningandwithregard totheobviousgeneralmiscontentas tothe

staffing intheBusiness DivisionoftheCollege thatthisBoardhasjurisdictionandtheauthority

todetermineitsmeritsconsistentwithArticle3204c ofthecollectiveagreement

HavingregardtotheBoardsconclusions setoutabove werequestthatpriortothe

nexthearingwhichisnowsetforOctober6 2004 thepartiesdiscusstheissueswhichmay

arise intheirpresentationastothemeritsofthegrievancesoastoexpeditetheseproceedings

thDATED ATOAKVILLETHIS 17DAYOFAUGUST 2004
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