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PRELIMINARYAWARD

ProfessorJohnTheilhasbeenemployedattheCollege

forthepast14yearsteachingintheEnvironmentalWaterResources

andCivilEngineeringTechnologyareas Heisaqualified

professionalengineer Certainstudentteachingconcernsaroseout

ofacourseknownasWater226 taughttosecondyearstudentsin

theirthirdsemester Thatcourseisaprerequisiteforcertain

certificateswhichtheCollegegrants

Thebarefactsinthismatterarenotindispute The

partiessetoutaStatementofFacts notbywayofagreement but

bywayofsimplyprovidingthebackgroundforthejurisdictional

argumentdealtwithinthisPreliminaryAward Thepartieshave

alsoagreedthattheoriginalgrievanceandasubsequentgrievance

oughttobeheardanddealtwithtogetherbythisBoard

Therelevantgrievancesreadasfollows

STATEMENTOFGRIEVANCE STATEMENTOFGRIEVANCE

Failurebymanagementto Seeattachedletterof
followstudentappeal November18 1996toB
procedure seeattached Punch specifically
memorandumtoR Cookfrom 1 Failureto
J TheildatedMarch2796 accommodatestudent

collaborationreLate
Policy A1B2
2 Failureto

accommodateresolutionof
thedecisionsbythe
President A1 A2 B1
B2
3 Failuretofollow

theAcademicAppeals
Process B4
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4 Allegationofthe
useofsubstandard
CourseOutline A2
5 DiscriminationB7
Unethicalunprofessional

evaluationpracticeB3
SETTLEMENTDESIRED SETTLEMENTDESIRED

1 Unconditional 5000inlieuoftime
withdrawalofthe spent
memorandumofNov 895 100expenses todate
fromR Cook 20000inpunitive
2 Compensationof damages
10000 ortheequivalent Apologyinwritingfrom

SWFtimeofeight 8 College
weeks
3 Punitivedamagesof
20000

DATE March27 1996 DATENovember18 1996

Exhibit1 Tab9 Exhibit1 Tab23

Theeventsbehindthesegrievancesrelatetoastudent

concernedwiththefactthathereceivedazerofornotdoinga

titleblockpageinthemannerdesiredbytheProfessor Another

studenthadconcernsregardingtheLatePolicywhichwasusedby

theProfessorforclassattendanceandassignments Thepolicy

statedthatfollowingtwooccurrencestherewouldbea100 lossof

themark

TheCollegehaspublishedadocumententitled Student

RightsandResponsibilities whichwasfiledatTab1ofExhibit1

inthisproceeding Thatdocumentisastatementofstudentrights

andresponsibilitieswhichcontainsastatementofvaluesanda

codeofethics anddealswithavarietyoftopicsrelatedtothe
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academicprocessesinwhichthestudentisinvolved TheCollege

throughitsprofessors reservestherightsofimposingcollege

penaltiesandthereisaprocessfordealingwiththosekindsof

penaltiesincludingasectioninthehandbookonappeals

Thecomplainingstudentsraisedtheirconcernswith

Collegeofficials TheDirectorofStudentAffairsexplainedto

thesestudentstheirrightsandresponsibilitiesassetoutinthe

StudentsRightsandResponsibilities manual Onestudentfiled

anacademicappealundertheseprovisionswithrespecttoProfessor

Theilsteachingandevaluationmethods ProfessorTheilmet

subsequentlywithhisclassandadvisedtheCollegeofficialsthat

theissueswereresolved Unfortunately theywerenotfromthe

students perspectivewhothenactivatedtheappealprocess The

informalsecondlevelofthatprocesswasutilizedandsubsequently

theDeanconductedameeting Withoutbelabouringthestepsinthe

processwhicharesetoutintheparties backgroundfactsfiled

withtheBoardatTabAofExhibit1 theVicePresident Mr RC

Cookissuedwhatisdescribedasanacademiccontractunderthe

internalprovisions Tab2 Exhibit1 ProfessorTheilrefusedto

signtheacademiccontractinNovemberof1995 Insteadhe

submittedawrittenappeal foundatTab3ofExhibit1 Underthe

internalrulesoftheprocess theappealproceedstoaCollege

HearingBoardwhomakerecommendationstotheCollegePresident

TheCollegePresidentthenissuedhisresponsebasedonthe

findingsoftheBoard TheAcademicVicePresidentsubsequently
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requestedthatProfessorTheiltakeactiontoimplementthe

Presidentsdirections

TheGrievordidnotaccepttheresponseoftheAcademic

VicePresident complainingthat

Duringsubsequentdiscussionswiththetwoor
threedissatisfiedstudents youchoseto
recognizetheirconcernsonthebasisofthe
originalpetition Thisiscontraryto
establishedprocedures whenconsideringthat
theoriginalpetitionhadbeenresolvedtothe
satisfactionofthemajority Aroutine
followupbyyourselfwouldhaveconfirmed
this

Failureonyourparttoexercisediscretionin

thismatter andtoeffectivelypublicize

derogatoryremarkstotheclasshavehada

negativeeffectonmywellbeingduringrecent

months Iamconcernedaboutmyfuture

effectiveness intheclassroom Thisis

compoundedbythelackofdecisiveactionby

seniormanagementwhen lastsummer thelives

ofmyselfandseveralstudentswere

threatened Exhibit1 Tab7

TheGrievorandtheUnionsdissatisfactionsarewhatultimately

ledtotheGrievancefiledatTab9setoutabove Thematterwas

neverfurtherresolved Theadditionalgrievancesetoutintable

formatatp 2ofthisawardwasfiledsomefivemonthslater
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TheCollegeinitspreliminaryjurisdictionalissue

submitsthatthemattershereunderconsiderationbearsnorelation

totheCollectiveAgreementandthuscannotformthesubjectmatter

ofagrievancetobebroughtbeforethisBoard Itwassubmitted

onbehalfoftheCollegethattheinternaldisputeresolution

processdidnotresultindisciplinaryactionwhichisarbitrable

undertheCollectiveBargainingAgreement Thecollegealsoargued

thattheinternalproceduredesignedtoresolvedisputesbetween

teachersandstudentsarenotemployeerulescontrarytothe

CollectiveAgreement

Insupportofitspositionreferencewasmadetothe

followingcases

AnunreporteddecisionbetweenSenecaCollege
andOntarioPublicServiceEmployeesUnion In
theMatterofaGroupGrievancereEvaluation
Procedure byaBoardofArbitrationchaired
byArbitratorBrown anddatedNovember11
1977 AnunreporteddecisionbetweenGeorgian
CollegeandOntarioPublicServiceEmployees
Union IntheMatteroftheGrievanceofJ
Simpson byaBoardofArbitrationchairedby
ArbitratorBrown andundated Anunreported
decisionbetweenMohawkCollegeandOntario
PublicServiceEmployeesUnion Grievanceof
P Young byaBoardofArbitrationchairedby
ArbitratorKrugeranddatedNovember15 1984
AnunreporteddecisionbetweenNiagaraCollege
andOntarioPublicServiceEmployees Union
IntheMatteroftheGrievanceofM Mills by
aBoardofArbitrationchairedbyArbitrator
SwananddatedNovember29 1991 ReSeneca
CollegeofAppliedArts Technology17LAC
2d 113 Brown 1978 Anunreporteddecision

betweenSenecaCollegeandOntarioPublic
ServiceEmployees Union IntheMatterofthe
GrievanceofW Quansah byaBoardof
ArbitrationchairedbyArbitratorBrentand
datedAugust1 1989 ReAutoHaulawayInc 47
LAC 4th 301 Outhouse 1995 Re
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MetropolitanTorontoBoardofCommissionsof
PoliceandMetropolitanTorontoPolice
Associationetal 1981 33OR 2d 476
CA

ItwassubmittedonbehalfoftheUnionthatthe

circumstancesconstitutedisciplinethussupportingtheproposition

thattheBoardhasjurisdictiontoheartheGrievorsgrievances

Inthealternative itwasarguedthatthecharacteristicsofthe

internalprocesseswhenappliedareemployeeruleswhichcannotbe

inconflictwiththeCollectiveAgreementandaresubjecttoreview

bythisBoard Insupportofitspositionsreferencewasmadeto

thefollowingcases

ReFanshaweCollege39LAC 4th 129 Swan
1994 ReMunicipalityofMetropolitanToronto
v CanadianUnionofPublicEmployees Local
43 1990 69DLR 4th 268 Ont CA
referencewasalsomadetoCanadianLabour
ArbitrationbyBrown Beattyparagraph41500
andsubsequentatpage413

TherelevantprovisionsoftheCollectiveAgreementread

asfollows

Article31
PERSONNELRECORDS

3103Anemployeeshallbegivenaccesstothe
employeesrecordandshall uponrequest be
givenacopyofanydocumentscontainedinthe
employeesrecord

Article32
GRIEVANCEPROCEDURES
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Complaints

3202Itisthemutualdesireoftheparties
thatcomplaintsofemployeesbeadjustedas
quicklyaspossibleanditisunderstoodthat
ifanemployeehasacomplaint theemployee
shalldiscussitwiththeemployeesimmediate
supervisorwithin20daysafterthe
circumstancesgivingrisetothecomplaint
haveoccurredorhavecomeoroughtreasonably
tohavecometotheattentionoftheemployee
inordertogivetheimmediatesupervisoran
opportunityofadjustingthecomplaint The
discussionshallbebetweentheemployeeand
theimmediatesupervisorunlessmutually
agreedtohaveotherpersonsinattendance
Theimmediatesupervisorsresponsetothe
complaintshallbegivenwithinsevendays
afterdiscussionwiththeemployee

Grievances

3203Failingsettlementofacomplaint it
shallbetakenupasagrievance ifitfalls
withinthedefinitionunder3212C inthe
followingmannerandsequenceprovideditis
presentedwithinsevendaysoftheimmediate
supervisorsreplytothecomplaint Itis
theintentionofthepartiesthatreasons
supportingthegrievanceandforitsreferral
toasucceedingStepbesetoutinthe
grievanceandonthedocumentreferringitto
thenextStep Similarly theColleges
writtendecisionsateachstepshallcontain
reasonssupportingthedecision

StepOne

Anemployeeshallpresentasignedgrievance
inwritingtotheemployeesimmediate
supervisorsettingforththenatureofthe
grievance thesurroundingcircumstancesand
theremedysought Theimmediatesupervisor
shallarrangeameetingwithinsevendaysof
thereceiptofthegrievanceatwhichthe
employee aUnionStewarddesignatedbythe
UnionLocal iftheUnionLocalsorequests
theDeanoftheDivisionandtheimmediate
supervisorshallattendanddiscussthe
grievance TheimmediatesupervisorandDean
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willgivethegrievorandtheUnionSteward
theirdecisioninwritingwithinsevendays
followingthemeeting Ifthegrievorisnot
satisfiedwiththedecisionoftheimmediate
supervisorandDean thegrievorshallpresent
thegrievanceinwritingatStepTwowithin15
daysofthedaythegrievorreceivedsuch
decision

StepTwo

Thegrievorshallpresentthegrievancetothe
CollegePresident

TheCollegePresidentorthePresidents
designeeshallconveneameetingconcerning
thegrievance atwhichthegrievorshallhave
anopportunitytobepresent within20days
ofthepresentation andshallgivethe
grievorandaUnionStewarddesignatedbythe
UnionLocalthePresidentsdecisionin
writingwithin15daysfollowingthemeeting
InadditiontotheUnionSteward a

representativedesignatedbytheUnionLocal
shallbepresentatthemeetingifrequested
bytheemployee theUnionLocalorthe
College TheCollegePresidentorthe
Presidentsdesigneemayhavesuchpersonsor
counselattendattheCollegePresidentorthe
Presidentsdesigneedeemsnecessary

Intheeventthatanydifferencearisingfrom
theinterpretation application
administrationorallegedcontraventionof
thisAgreementhasnotbeensatisfactorily
settledundertheforegoingGrievance
Procedure themattershallthen bynoticein
writinggiventotheotherpartywithin15
daysofthedateofreceiptbythegrievorof
thedecisionoftheCollegeofficialatStep
Two bereferredtoarbitration

3204CThefindingofthemajorityofthe
arbitratorsastothefactsandastothe
interpretation application administrationor
allegedcontraventionoftheprovisionsof
thisAgreementshallbefinalandbindingupon
allpartiesconcerned includingthe
employees andtheCollege
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3204DThearbitrationboardshallnotbe
authorizedtoalter modifyoramendanypart
ofthetermsofthisAgreementnortomakeany
decisioninconsistenttherewith nortodeal
withanymatterthatisnotapropermatter
forgrievanceunderthisAgreement

Definitions

3212A Day meansacalendarday

3212B Union meanstheOntarioPublic
ServiceEmployeesUnion

3212C Grievance meansacomplaintin
writingarisingfromtheinterpretation
application administrationoralleged
contraventionofthisAgreement

DECISION

Regardlessofanycharacterizationwhichistobeplaced

onthefactsbythisBoard onematterisclear ThisBoardis

onlyconstitutedforthepurposesofinterpretingtheCollective

Agreement Article3203 StepTwostatesthejurisdictiontobe

Anydifferencearisingfromthe
interpretation application administration
orallegedcontraventionofthisAgreement

mayafterunsuccessfulresolutioninthegrievanceprocedurebe

referredtoarbitration

EveryProfessorhasaconsiderabledegreeofdiscretion

inteachingtheirclass Insodoing theymustmanagetheirclass

andthestudentswithinit Theinternalrulesandprocessesare

toassistinmanagingandresolvingdisputesbetweenstudentsand
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theirprofessors Theserulesandprocessesaretoolsfortheuse

oftheprofessorate Anyprofessormaywellmanagetheirclassand

studentsdifferentlybuttheCollegerulesandprocessesareto

reinforceandsupporttheirroleintheclassroom Theuseof

theseinternalrulesdonotamounttodisciplinewithrespectto

professors ThedifficultyinthiscaseisthattheGrievordoes

notviewtheseinternalproceduresassuchandpreferstoseethem

asachallengetohisroleandauthorityratherthansupportingit

Whilehemaybeatlibertytoviewtheprocedureassuch he

cannotcharacterizethemasamatterwhicharisesunderthe

CollectiveAgreementtherebyextendingjurisdictiontothisBoard

ofArbitrationtoreviewtheuseoftheprocedureandthe

professorscomplaintsaboutitsallegedmisuse

ThecomplaintsoftheGrievorasfoundinthegrievances

relatetomanagementsfailuretofollowtheirownproceduresand

toaccepthispointofviewandcharacterisationsoftheevents

overthoseofthestudents Ifthemeritsofthiscaseweretobe

dealtwith thisBoardwouldbedecidingwhoiscorrector

incorrectintermsofpedagogy techniqueandevaluationofstudent

matters ThisisnotmaterialforaBoardofArbitrationinlabour

relationsmatterstodetermine Theinternalworkingsofthe

educationalprocessarenotwithinthepurviewofarbitration

unlesstheygiverisetomattersofallegedmisconductonthepart

oftheProfessorsuchthatdisciplineisimposed Nodiscipline
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wasimposedhere Therefore thereisnothingforthisBoardto

review

Thealternativepositionisthattheprocessis

tantamounttoemployeeruleswhichareinconflictwiththe

CollectiveAgreement Iftheyareinconflictthentheyarethe

subjectofreviewbythisBoard Inateachingandlearning

environmentitmightnotbedesirabletocharacterizeasemployee

rulesaninternalprocesswhichisintendedtodescribestudent

responsibilitiesandprovideatroubleshootingandcomplaints

proceduretoassistinclassmanagement Thisinternalprocess

whileinvolvingadegreeofstatedcompulsionbytheCollege does

notamounttoemployeerules However eveniftheywere

consideredtobesuch theremustbeaconflictbetweenthemand

theCollectiveAgreementbeforeaBoardofArbitrationhasany

jurisdiction Noneisshowninthiscase Thereisaccordingly

inthewordsofArticle3203 nodifferencearisingfromthe

interpretation application administration oralleged

contraventionofthisAgreement Thereisadifferenceofopinion

betweentheCollegemanagementandoneofitsprofessorsoverthe

waytheinternalprocesshasbeenmanagedbytheCollege The

Grievorbelievesthattheyhavenotruntheprocessthewayit

shouldhavebeenrun TheGrievorbelievestheyhavenotsupported

andassistedhiminhisroleasaprofessor TheCollegebelieves

thattheprofessorhasbeenobstinateandintransigentinhisuse
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oftheprocedurewhichwasdesignedtoassisthiminproviding

finalityoftheacademicmattersatissuebetweenstudentsand

professors Theybelievehehasnotusedtheinternalprocessina

fashionwhichwouldhaveresolvedtheseacademicdifferences

Regardlessofeitherpartiespositionorviewoftheother there

isnobreachoftheCollectiveAgreementwhichtheGrievororhis

Unionmaypointtoindicatingawindowofjurisdictiontoreview

thesemattersbythisBoardofArbitration

ForalloftheforegoingreasonstheBoardof

Arbitrationiswithoutjurisdictiontoheartheallegedgrievances

Itisorderedthattheybedismissed
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DATEDATLONDON ONTARIOTHIS DAYOFJULY 1997

RichardH McLaren CArb

Iconcurdissent

WallyMajesky
UnionNominee

Iconcurdissent

BarryMatheson
CollegeNominee
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