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AWARD

Tworelatedgrievancesfiledbythegrievor Michael

Sweeney onMarch14 1996havebeenreferredtothisBoardof

Arbitration the Board fordeterminationintheseproceedings The

statementofgrievanceinthefirstonereads

IGRIEVETHATIHAVEBEENIMPROPERLYLAIDOFF INVIOLATIONOFTHE
COLLECTIVE AGREEMENT SPECIFICALLYBUTNOT EXCLUSIVELYARTICLES 6 27
AND29 THEREAREPOSITIONSINTHECOLLEGEOCCUPIEDBYEMPLOYEESWITH
LESSSENIORITYWHICHIHAVETHECOMPETENCE SKILLANDEXPERIENCETO
FILL FOREXAMPLETHEREISAPOSITIONOCCUPIEDBYWALTERDRAKEIN
MOTIVE POWERANDSEVERALOTHERPOSITIONSOCCUPIEDBYEMPLOYEESWITH
LESS SENIORITY INIMTMECHANICALTHEREARETHEPOSITIONSOCCUPIEDBY
BARRYWILSONANDOTHEREMPLOYEESWITHLESS SENIORITY INCOUNSELLING
THEREARETHEPOSITIONSOCCUPIEDBYIAYNNMILLER ANDEMPLOYEESWITH
LESSSENIORITY THERE AREALSOPOSITIONSININTERNATIONALPROJECTS
OCCUPIED BYPETERYOUNGANDOTHEREMPLOYEESWITHLESSSENIORITY

ThestatementofgrievanceinMr Sweeneyssecond

grievancereads

IGRIEVEFURTHERTHATTHECOLLEGEHAS INVIOLATIONOFTHECOLLECTIVE
AGREEMENT SPECIFICALLYBUTNOTEXCLUSIVELYARTICLES6 27 28 AND
29 ANDTHECLASSDEFINITIONSECTION INAPPROPRIATELY ANDFALSELY
CLAIMEDTHATMYWORKLOADHASCHANGEDANDMYPOSITIONDISAPPEARED

Thereliefrequestedinbothgrievancesis



Thepartiesagreedtoproceedwiththesecondgrievance

first becausetheessenceofthatgrievanceisthatthegrievor

shouldnothavebeengivenalayoffnotice andthefirstgrievance

allegingaviolationofbumpingrights onlybecomesrelevantifthe

Collegewasentitledtogivethegrievorthatnotice

Threepersonswerecalledaswitnessesduringthethree

daysdevotedtohearingthatgrievance MichaelSweeney the

aforementionedgrievor SharonStanshall aCoopConsultant included

inthesupportstaffbargainingunit andKathyVerspagen the

CollegesDirectorofCooperativeEducationandTechnologyMarketing

Inadditiontotheirtestimony theBoardhasbeforeit23exhibits

whichwereenteredduringthecourseoftheproceedings Inmaking

thefindingsandreachingtheconclusionssetforthisthisaward the

Boardhasdulyconsideredallofthatoralanddocumentaryevidence

aswellastheablesubmissionsofcounsel

TheCollegesCooperativeEducationDepartmentoperatesa

varietyofprogramsinacooperativeeducationmode inconjunction

withotherdepartmentsoftheCollege Thefollowingintroductory

passagesareincludedintheCooperativeEducationportionofthe

GeneralInformationsectionoftheCollegesmostrecentcalendar

CooperativeEducationextendstheacademiclearningprocessintothe
workplacethroughonthejoblearningexperiencesthatareintegrated
withthelearningobjectivesoftheprogramofstudies

TheCooperativeEducationDepartment inconjunctionwith
other facultyanddepartments isresponsiblefor



Providingopportunitiesforpaid supervised

offcampusworksemestersincooperatingbusiness

industryorgovernmentagencies

Providingcomprehensivecareerdevelopmentservices

forcooperativeeducationstudentswithinthe
academiccurriculum

Enhancingthepotentialforgraduateemployment

throughoccupationalsocializationandcareer

developmentinjobscommensuratewithstudent

aspirationsandtraining

ThegrievorcommencedemploymentwiththeCollegeinApril

of1981asaCooperativeEducationCoordinator whichisaposition

includedintheacademicbargainingunit ThepositionofCo

operativeEducationCoordinatorwillalsobereferredtoas Co

ordinator inthisaward foreaseofexposition Inthatcapacity

hewasinitiallyresponsiblefortheCollegesIndustrialMechanicand

FitterWeldercoopprograms However bythemid1980shehad

become theCooperativeEducationCoordinatorfortheCollegesCivil

EngineeringTechnology ConstructionEngineeringTechnician and

TransportationEngineeringTechnologyprograms whichremainthreeof

theeighteenCollegeprogramscurrentlyoperatinginacooperative

educationmode

AsofSeptemberof1986 thejobdescriptionforCo

ordinatorsread inpart asfollows

Acoopeducatorisresponsibleforacademicleadershipandfor
developingeffectivelearningenvironmentsthroughthedeliveryofco
operativeeducation Functionsinclude



a Consultingwithprogramandcoursedirectorsand

othermembers advisorycommittees accrediting

agencies employersandstudentsinthedesign

revisionandupdatingoftheacademiccurriculum

includingthatoftheworksemester

b Thefacilitationoflearningincluding

ensuringstudentawarenessofcourseobjectives

approachandevaluationtechniques

preparingstudentstobecomeindependent

learners providinganappropriatelearning
environmentin

theformofworksemestersinbusiness industry

andgovernmenttomeettheneedsand

qualificationsofthestudents

teachingasassigned

evaluatingstudentprogressachievementand

assumingresponsibilityfortheoverall

assessmentofstudentcooplearning

c Tutoringandacademiccounsellingofstudents

d Theprovisionofacademicleadershipincluding



providingguidancetoemployeesandteaching

facultyrelativetothecoopexperience

participatingintheworkofcurriculumandother

consultativecommitteesasrequested

Inaccordancewiththatjobdescription thedutieswhich

thegrievorperformedinhispositionasaCoordinatorincluded

classroomteachingincooppreparationclassescoveringtopicssuch

asresumewriting interviewingtechniques ethics careergoal

setting andreportwriting meetingwithstudentsonanindividual

basistoprovideadditional information clarification and

counselling marketingthecoopprogramtoemployerstoensurethat

therewereasufficientnumberofpaidworktermcoopjobsavailable

forstudents evaluatingemploymentenvironmentstodeterminetheir

suitabilityforcoopstudents visitingworkplacesduringthecoop

worktermstoprovidesupportandguidanceforthestudentsandtheir

employers andevaluatingthestudents worktermreports In

performingthosetasks hespentapproximatelyseventypercentofhis

timewithstudents

Duringtheworkplacevisits itwasthegrievorspractice

tomeetfirstwiththestudents supervisorstogettheirperspective

onhowthestudentsweredoing andtodiscussthestudents goalsand

objectives Hewouldthenmeetwitheachofthestudentstogoover

theirworkplacelogsandtodiscusswhethertheyweresatisfiedwith

theirprogress andalsotodiscusstheextenttowhichtheir



employershadassistedtheminmeetingtheirgoals Ifthestudent

wasexperiencingproblemswiththeplacement thegrievorwouldmeet

withtheemployerwithaviewtocorrectingthoseproblems

Thegrievorwouldalsomeetwithemployersfromtimeto

timeforthepurposeofdevelopingnewcoopjobopportunitiesfor

students Sincethegrievorwantedthestudentstoworkinan

environmentinwhichtheycouldlearnandgrow heconsideredanumber

offactorsindeterminingwhetheranewjobwouldbesuitable

includingthetypeofstudenttheemployerwaswillingtohire ie

afirstyear secondyear orthirdyearstudent thenatureofthe

employersoperations thetypeofworktheemployerintendedtohave

thestudentperform andtheextenttowhichtheemployerwasprepared

topermitstudentparticipation

InadditiontothegrievorandsevenotherCooperative

EducationCoordinators theCollegealsoemployedfourPlacement

Officers includedinthesupportstaffbargainingunit initsCo

operativeEducationDepartment Theirdutiesandresponsibilities

includedassistingtheCoordinatorswithcooppreparationclasses

troubleshootingandfacilitatingtheapplicationandinterview

process providinginschoolstudentandemployersupport and

engagingininformaljobdevelopmentactivities WhentheCo

ordinatorswerenotoncampus aswasoftenthecaseduetotheir

workplacevisitationresponsibilities PlacementOfficerswouldalso

reviewandanalyseinformationreceivedfromemployersbytelephoneor

faxconcerningjobsproposedforinclusioninthecoopprograms and



postthosethattheyconsideredtobesuitablesothatstudentscould

applyforthem

WhentheCollegefirstbecameinvolvedincooperative

educationintheearly1980s therewererelativelyfewcoop

studentsandcoopeducationfeeswerenonexistentorverylow

Sincethejobmarketwasquitestrongandtherewerenoexternal

competitorsforcoopjobs otherthantheUniversityofWaterloo

coopjobswererelativelyplentiful Thus themaintaskoftheCo

ordinatorswastoworkwithstudentstoconvincethemofthevalueof

thecoopexperience topreparethemfortheworldofwork andto

counselthembefore during andaftertheirworkterms However in

theensuingyearstheemphasisgraduallyshiftedtocoop marketing

asaresultofchangesthatoccurredinthesocialandeconomic

environment includingtheincreasednumberofcoopstudents the

relativeshortageofcoopjobs andthestrongcompetitionforthose

jobsfromuniversities secondaryschools othercommunitycolleges

andunemployedgraduates Highercoopfeesandthereduced

availabilityof summerjobs alsogaverisetogreatercoopjob

placementexpectationsonthepartoftheCollegescoopstudents

andplacedgreaterpressureontheCoordinatorsto find coopjobs

Thosechanges combinedwiththeeconomicnecessityof

operatingtheCooperativeEducationDepartmentonamorecost

effectivebasis promptedtheCollegetodevelopandimplementan

alternatemodelofoperationdesignedtomaintainacademicintegrity

whileprovidingamorecosteffectivesalesandmarketingcomponent

Underthatnewmodel thenumberofCoordinatorshasbeenreduced



fromeighttofour andthenumberofsupportstaffhasbeen

increased withthepositionofPlacementOfficerbeingreplacedby

thenewlycreatedpositionof CoopConsultant

CoopConsultantsareresponsibleformarketingvarious

trainingprogramsandservicesavailablethroughtheFacultyof

EngineeringTechnology suchascontracttraininginitiatives

apprenticeship andunpaidworkplacement Theyarealsoresponsible

forperformingthe coopjobdevelopmentmarketingfunctions

previouslyperformedprimarilybythe Coordinators Coop

consultantsdeterminewhetherjobsofferedbyemployersforinclusion

intheprogramareassociatedwithaprogramofstudiesofferedbythe

Collegeonacoopbasis Anyquestionstheyhaveinthatregardare

referredtoacademicstaffforresolution Theirresponsibilities

alsoincludevisitingworkplacesduringthecoopworktermsto

providesupportandguidanceforthestudentsandtheiremployers and

topromotejobdevelopmentforfuturecoopplacements The

efficiencyofthoseworkplacevisitationshasbeenincreasedby

dividingthemamongtheCoopConsultantsonageographicalbasis

ratherthanonaprogrambasisashadbeenthecasewhentheywere

performedbytheCoordinators Indescribingthepurposeofthose

visits Ms Stanshall aPlacementOfficerwhobecameaCoop

Consultantunderthenewmodel gavethefollowingtestimony

BasicallyIdsayitsaPR publicrelations visit Iaska
seriesofquestionstotheemployerandtothestudent andthe
ensuingconversationwillusuallyindicatetomethelevelof
satisfactiontheemployerhaswiththestudentandalsohowsatisfied
thestudentiswiththejob



Shealsotestifiedthat intermsofherrole sheperceivesboththe

employerandthestudenttobe customers Ifduringthosevisits

anyproblemssurfacewhichtheCoopConsultantfeelsincapableof

handling theyarereferredtotheappropriateCoordinatoror

academicdepartment

Underthatnewmodel CoopConsultantscontinueto

providetheinschoolemployersupportwhichhadpreviouslybeen

providedbyPlacementOfficers butnolongerprovideinschool

studentsupport suchasthecounsellingandassistancewhichtheyhad

previouslyprovidedtostudentsonanindividualbasisregarding

matterssuchasresumewritingandjobsearchskills Thereduced

numberofCoordinatorscontinuetoteachcooppreparationclasses

Theyalsoprovideanincreasedamountofinschoolstudentsupport as

theeliminationoftheirjobmonitoringfunctionsmakesthemmore

readilyavailableoncampustoprovideguidanceandcounsellingto

students Coordinatorsremainresponsibleforstudentevaluation

Theyperformworktermevaluationsthroughacompilationofmonitoring

informationprovidedbytheemployers whoprovideaninterimand

finalevaluationofeachstudent andthestudents worktermreports

Theaforementionedworksitevisitsarenotgivenagradeinthis

process andnoacademicevaluationoccurswhentheCoopCoordinators

visittheworksite

Therestructuringofthedutiesandresponsibilitiesof

thosepositionsbroughtMohawkCollegemorecloselyinlinewithwhat

wasoccurringatothercollegesintheOntariocommunitycollege

system andmadethedutiesandresponsibilitiesofthepositionsin



questionmorereflectiveofthosetypicallycarriedoutbypersonsin

similarpositionsatothercolleges Indeed itisclearfromMs

Verspagensevidencethatincarryingoutthatrestructuring the

Collegerelieduponthearbitraljurisprudencewhichhasbeen

developedasaresultofgrievancesfiledinrespectofsimilar

changeswhichhaveoccurredatotherOntariocommunitycolleges

Incommentingonthedisparitywhichexistsbetweenthe

currentmarketingfocusoftheworkplacevisitsandthemoreacademic

focusdescribedinthecooperativeeducationguidepreparedin1993

bytheCollegeCooperativeEducatorsofOntario ofwhichtheCollege

isamember Ms Verspagentestified inpart asfollows

Shealsodescribedthecoopworktermsas anaddedvaluework

experienceinadditiontoafullprogramofstudies

Therestructuringdescribedaboveresultedinthe

eliminationoffourCooperativeEducationCoordinatorpositions

includingthepositionheldbythegrievor IndeterminingwhichCo

ordinatorsweretobelaidoff theCollegewentstrictlyby

seniority TwooftheotherCoordinatorswhoweregivennoticeof

layoff ElaineTucandNickUrquhart hadmoresenioritythanthe

grievor whohadmoresenioritythanthefourthCoordinatorwhowas

giventhatnotice

ItistheUnionspositionthattheassessmentand

selectionofjobopportunities andthevisitationofworksites

duringcoopworktermsarebothinherentlyacademicactivities It



isalsotheUnionspositionthattheschemeoftheColleges

CollectiveBargainingAct the Act isthatcommunitycollege

employeesareeitherengagedinacademicactivityoranythingelse

andthatifajobortaskisinherentlyacademicithastobe

performedbyamemberoftheacademicbargainingunit Inthis

regard hereferredtheBoardtothefollowingprovisionsoftheAct

1 InthisActandintheSchedules

bargainingunit meanstheacademicstaffbargainingunitof
employeesorthesupportstaffbargainingunitofemployeessetoutin
Schedules1and2

employee meansapersonemployedbyaboardofgovernorsofa
collegeofappliedartsandtechnologyinapositionorclassification
thatiswithinthe academicstaffbargainingunitorthesupport
staffbargainingunitsetoutinSchedules1and2

SCHEDULE1

Theacademicstaffbargainingunitincludestheemployeesof
allboardsofgovernorsofcollegesofappliedartsandtechnology who
areemployedasteachers counsellorsorlibrariansbutdoesnot
include

Thescheduleliststencategoriesofmanagerialandotherexclusions
thedetailsofwhicharenotgermanetotheinstantcase

SCHEDULE2



Thesupportstaffbargainingunitincludestheemployeesof
allboardsofgovernorsofcollegesofappliedartsandtechnology
employedinpositionsorclassificationsintheoffice clerical
technical healthcare maintenance buildingservice shipping
transportation cafeteriaandnurserystaffbutdoesnotinclude

Theschedulelistselevencategoriesofmanagerialandother
exclusions thedetailsofwhicharenotgermanetotheinstantcase

Incommentingonthoseprovisions counselfortheUnion

alsodrewourattentiontoanunreportedOntarioLabourRelations

BoarddecisiondatedSeptember19 1984 FileNo 166883M between

theUnionandFanshaweCollege inwhichtheOLRB wrote inpart

asfollowsregardingaCoopLiaisonOfficer

1 Thisisanapplicationundersection81oftheColleges
CollectiveBargainingAct hereinafterreferredtoastheAct fora
determinationoftheemploymentstatusofMr D Blaywhois
classifiedasaCoopLiaisonOfficer

5 TheBoardhasadoptedatwostageapproachindetermininga
personsstatusundertheAct Thefirststepinvolvesdeterminingin
whichbargainingunitthepersonshouldbeplacediffoundtobean
employee Thesecondstepistodeterminewhether thepersonin
questionisinone ormore ofthecategoriesexpresslyexcludedfrom
therelevantschedule

6 IfBlayistobeincludedintheacademicbargainingunit
describedinSchedule1 hemustbefound ontheevidencebeforethe
Board tobeeitherateacher acounsellororalibrarian The
evidenceclearlyestablishes thatBlayisneitherateachernora
librarian Thereisevidence however thathedoeshavecontactwith
studentsanddoesgivethemadvicewithrespecttothecooperative
programmeandthepreparationofresumesforpresentationto



prospectiveemployers Healsoadvisesstudentsinordertohelpthem
prepareforjobinterviews TheevidenceofBlayisthathehadbeen
ateacheratFanshaweCollegebutsaidhewouldhavetodistinguish
verymuch betweenwhathedidasateacherandwhathedoesasaCo

opLiaisonOfficerII Inthelatteroccupationheisengagedin
preparationofstudentsbasicallyfortherealityofgoingoutto
work TheevidenceofBlayisthatwhileheimpartscertainpractical
knowledgetothestudents hisroleisdifferenttothatofteaching
becausethejobistopromotecooperativeprogrammestoemployersand
tostudents Heseeshisjobtobeamarketingfunctionand
completelydifferenttotheteachingfunction ThejobtakestheCo
opLiaisonOfficeroutsidetheCollegeinordertoenablehimto
promotetheprogrammewithemployers

7 ItistheviewoftheBoardthattheword counsellor set
outinSchedule1 securesitsparticularcontextfrombeinglumped
togetherwith teachersandlibrarians allofwhomareindirect
functionalcontactwithstudentsandthereforecompriseabargaining
unitconstituting theacademicstaff OntarioPublicService
Employees UnionandTheBoardofGovernorsofAlgonquinCollege
1977 OLRBRep May257 Inourviewthemarketingofcooperative

programmestostudentsandemployersdoesnotfitintotheacademic
contextinwhichtheword counsellor appearsinSchedule1together
with teachersandlibrarians Intheresult theBoardfindsthat
theCoopLiaisonOfficerwouldnotfallintotheacademicunitifhe
werefoundtobeanemployee butthathewouldbeproperlyincluded
inthesupportstaffbargainingunitprovidedhedoesnotfallwithin
theexclusionssetoutinSchedule2

UnioncounselsubmittedthattheOLRB decisionisnot

determinativeoftheinstantcasebecauseitdoesnotdetailthefacts

whichledtotheconclusionthattheworkperformedbytheindividual

inquestionconstitutedamarketingfunction Hefurthersubmitted

thatevenifthatdecisionisnotdistinguishablefromtheinstant

case wearenotboundbyit norbyanyoftheothercasesrelied

uponbytheCollege byvirtueofIsabellev OntarioPublicService

EmployeesUnion 1981 122DLR 3d 385 SCC whichheldthat

althoughtheActprovidesforcentralizedcollectivebargaining in



whichtheCouncilofRegentsisstatutorilyauthorizedtobargainfor

allofthecolleges neithertheActnorthecollectiveagreement

provideforcentralizedarbitrationunderwhichanarbitrationaward

issuedinrespectofagrievanceagainstonecollegeisbindingupon

alloftheothercolleges

Asindicatedabove theremedyrequestedbythegrievorin

bothofhisgrievancesisrescissionofhislayoffandreassignmentto

aCooperativeEducationCoordinatorposition oranotherfulltime

position withfullrestitutionoflostsalaryandbenefitswith

accruedinterest

However theremedyrequestedbyUnioncounselduringthecourseof

hissubmissionsisadeclarationthatthetasksofjobclearance for

inclusioninthecoopprogram andjobmonitoringareacademicin

natureandproperlyperformedbytheacademicbargainingunit He

alsorequestedtheBoardtoremainseised andtoallowthepartiesan

opportunitytoworkouthowthatremedywouldplayoutinpractice

CounselfortheCollegesubmittedthatthegrievanceto

whichthisawardpertainscannotsucceedbecausetheUnioncalledno

evidencetosuggestthatthepositionoccupiedbythegrievorpriorto

hislayoffstillexists asallegedinthegrievance Shefurther

submittedthateveniftheUnionhadcalledsuchevidence thegrievor

wouldnotbeentitledtothejobbecausetwooftheotherlaidoffCo

ordinatorshavemoresenioritythanhehas Itwasalsoher

contentionthattheremedysoughtbytheUnioncannotbegranted

becausebothitandthewayinwhichtheUnionhasframedthecasein



anattempttoobtainthatremedyaresignificantlydifferentfromthe

grievanceasfiledbythegrievor

Inheralternativesubmissionsdealingwiththemeritsof

thecaseasframedbyUnioncounsel counselfortheCollegesubmitted

thatalthoughthegoalsoftheCollegescooperativeeducation

programremainthesame theCollegeisentitledtoreorganizethe

mannerinwhichitdeliversthatprogram Shesubmittedthatneither

jobclearancenorjobmonitoringareinherentlyacademicinnature

andthattheevidenceadducedintheseproceedingsdemonstratesthat

themannerinwhichtheyarecurrentlybeingcarriedoutdoesnot

involveanacademicfunction

IncommentingonIsabellev Ontario PublicService

EmployeesUnion supra CollegecounselarguedthattheUnions

attemptinthatcasetoenforcecontemptproceedingsagainstone

collegebaseduponanarbitrationawardinvolvinganothercollege

differsmarkedlyfromtheCollegespositionintheinstantcasethat

priorarbitrationawardsinvolvingothercollegesshouldbefollowed

unlesstheyaremanifestlywrong becausetodepartfromthemwouldbe

harmfultolabourrelations Inthisregard shecontendedthatwe

shouldfollowthefollowingawardsinwhichjobdevelopment job

placement andworksitevisitationwerefoundtobesupportstaff

functions GeorgianCollegeandOntarioPublicServiceEmployeesUnion

OPSEUFile 89B533 unreportedawarddatedOctober17 1990

Carter FanshaweCollegeandOntarioPublicServiceEmployeesUnion

OPSEUFile87B41 unreportedawarddatedDecember4 1987 Kates

FanshaweCollegeandOntarioPublicServiceEmployeesUnion OPSEU



File89D310 unreportedawarddatedJune18 1991 Brent Fanshawe

CollegeandOntarioPublicServiceEmployees Union OPSEUFile

96C008 unreportedawarddatedAugust20 1996 Burkett and

FanshaweCollegeandOntarioPublicServiceEmployeesUnion OPSEU

File87Z12 unreportedawarddatedMay9 1990 Brent

Inhisreplysubmissions Unioncounselsuggestedthatit

remainstobedeterminedwhetherthereisenoughoftheaforementioned

work whichtheUnioncontendstobeinherentlyacademic tofillan

academicposition HefurthersuggestedthattheBoardneednotbe

concernedaboutthetwolaidoffCoordinatorswhohavemoreseniority

thanthegrievor becausetheyhavenotgrievedtheirlayoffs He

submittedthatthearbitrationcasesrelieduponbytheCollegedonot

addresstheUnionscontentionthatitisafeatureoftheActon

whichtheparties collectiveagreementsarepremisedthattheworkis

dividedintoacademicworkandnonacademicwork Althoughhe

indicatedthathewasadvocatingacompletelywatertightdivision he

contendedthatadoptingtheapproachadvocatedbytheCollegecould

leadtosubstantialabusesandwouldbeinconsistentwiththeActs

attempttodistinguishbetweenacademictasksandnonacademictasks

InFanshaweCollegeandOntarioPublicServiceEmployees

UnionOPSEUFile87B41 supra themajorityofanarbitrationboard

chairedbyMr KatesconcludedthataCooperativeLiaisonOfficer

employedbytheCollegetosuperviseandmonitortheworkterm

componentofitscooperativeeducationprogramandthepractical

trainingcomponentofitsstationaryengineeringprogramwasnot

engagedinateachingcapacityand therefore wasproperlyincluded



inthesupportstaffbargainingunit Inthatcase theevidence

indicatedthattheemployeeinquestion wouldvisitthestudents

periodicallyonceplacedinafacilitytoironoutanydifficulties

and wouldspeaktothesupervisingemployerrepresentativetoensure

thatthestudentisachievingtheprogrammesobjectintermsofthe

typeofworkthatisbeingassigned

Inthe Georgian Collegecase amajorityofthe

arbitrationboardchairedbyProfessorCarterheldthatalthoughthere

was animportantcounsellingandteachingcomponenttothejob

performedbythecollegesCooperativeEducationConsultants their

corefunction was tolocatesuitablejobopeningsintheworkplace

andtomaintaincontactwithemployersduringtheperiodofthework

experience Thus themajorityconcludedthat student

counselling whileimportant was onlyanancillarycomponentofthe

positionandnotsufficientlysubstantialsoastobring the

position withinthe academic bargainingunit Theyalsowrote in

part asfollowsincommentingonthatdistinction atpages9and10

oftheaward

Thedistinctionwedrawinthiscaseisquantitativerather
thanqualitative Wearenotsayingthatthetypeofcounsellingand
teachingcarriedoutbytheCooperativeEducationConsultantisnot
academicinnature butonlythatthereisabsentasufficiently
substantialcomponentoftheseresponsibilitiestowarrantinclusion
ofthepositionwithintheacademicbargainingunit

A corefunction testofthetypereferredtointhat

casehasalsobeenappliedinanumberofothercommunitycollege

arbitrationawards See forexample FanshaweCollegeandOntario



PublicServiceEmployeesUnion OPSEUFile 96C008 inwhichthe

majorityofanarbitrationboardchairedbyMr Burkettwrote in

part asfollows atpages12and13 aftercitingwithapprovaltwo

earlierawardswhichhadappliedthattest

Thecorefunctiontest isthebestmeasurefordecidingwhetheran
employeeismoreappropriatelyintheacademicunitormore
appropriatelyinthesupportunitwhen ashere thereareoverlapping
dutiesandresponsibilities

Referencemayalsousefullybemadetothefollowing

passagefrompage31ofthemajorityawardinFanshaweCollegeand

OntarioPublicServiceEmployeesUnionOPSEUFile89D310 supra

Werespectfullyagreewithandadoptthereasoning

containedinthatawardandtheotheraforementionedawardswhich

appliedthe corefunction testtodeterminewhetherapositionfalls

withintheacademicstaffbargainingunitorthesupportstaff

bargainingunit Moreover wedonotviewthatapproachasbeingin

anywayinconsistentwiththeAct AlthoughUnioncounselsuggested

thatitisafeatureoftheActthattheworkperformedbycommunity

collegeemployeesisdividedintoacademicworkandnonacademicwork

theActanditsschedulesdonotrefertoacademicwork nonacademic

work oranyotherkindofworkindescribingthetwobargaining

units Ratherthanbeingdefinedbyadescriptionoftheworkor

tasksperformed thebargainingunitsaredefinedintheActby

referencetothepositionsorclassificationsincludedinthemand

excludedfromthem Sincetheacademicstaffbargainingunitincludes



onlyCollegeemployeeswhoareemployedas teachers counsellorsor

librarians subjecttospecifiedexclusions itisentirely

appropriatetoassesswhetherthecorefunctionofapositionis

academicinnatureindeterminingwhetherthepositionis in

substance thatofateacher counsellor orlibrarianand therefore

withinthescopeofthatbargainingunit

Theevidenceadducedintheseproceedingssuggeststhat

themannerinwhichthegrievorperformedthetasksofassessingand

selectingjobopportunities andvisitingworksitesduringcoopwork

terms maywellhaveinvolvedanacademiccomponent althoughitis

clearfromtheevidencethathisperformanceofthosetasksalso

involvedadministrativeandmarketingfunctionswhichcannot

legitimatelybecharacterizedasacademicinnature However the

evidence adducedregardingthemannerinwhich thosetasks

havebeenperformedsincetheaforementionedrestructuringthatgave

risetothegrievorslayoffcastsconsiderabledoubtonwhether

thosetasksretainanyacademiccomponent inviewoftheemphasis

placedonmarketingandpublicrelations Moreover evenifwewere

toconcludethatthosetasksdoretainsomeacademicaspects itis

clearfromthetotalityoftheevidencethatthecorefunctionofthe

CoopConsultantpositionconsistsofmarketing publicrelations and

administrativetasks Accordingly wearesatisfiedthattheCoop

Consultantpositionisproperlyincludedinthesupportstaff

bargainingunit andthatthereisnobasisforgrantingthe

declaratoryreliefsoughtbycounselfortheUnioninhisable

submissionsonbehalfofthegrievor Inthisregard werespectfully



agreewithandadopttheconclusionsreachedintheaforementioned

arbitrationawards aswellasintheaforementionedOLRB

decision thatpersonsperformingfunctionsanalogoustothose

performedbyCoopConsultantsintheinstantcasearenot teachers

counsellorsorlibrarians andareproperlyincludedinthesupport

staffbargainingunit

Fortheforegoingreasons thegrievorssecondgrievance

isherebydismissed Thehearingofhisfirstgrievancewillproceed

onJune4andNovember17 1997 asagreedbytheparties ls1

DATEDatBurlington Ontariothis15thdayofMay 1997

RobertD Howe

Chair

Iconcur withanaddendumtofollow

MichaelSullivan

UnionNominee

Iconcur

JacquelineCampbell

CollegeNominee


