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INTRODUCTION

This case involves the termination of a probationary employee who taught
in the College’s Nursing Studies program. The Employer acknowledges that the
grievor was a good teacher. Others describe her as an excellent or an
“‘extraordinary” teacher. Nevertheless, she was terminated approximately one
and one half years into her probationary period. The Union alleges that the
termination was done in bad faith. The Employer asserts that there were
numerous non-teaching employment concerns that justify the termination of her
employment.

The evidence and argument was presented over 17 days of hearing. The
issues are numerous. Only the relevant and significant evidence shall be
reviewed in this Award. For the most part, there is little dispute about the facts.
There are also few issues of credibility. However, what is in dispute is the
interpretation and meaning of what happened over the time that the grievor was
employed as a full-time teacher.

The two key persons in this case are the grievor, Bing Sumitro, and the

Chair of Nursing Studies, Barb Foulds. Ms. Foulds holds a B.Sc.N., a Masters in
Education and a Ph.D. She became the Chair in 2001, with a mandate under the
new Dean to foster several initiatives in clinical education. One of these
initiatives was aimed at breaking down traditional boundaries in health care and
giving all the programs equal prestige. This was, in part, designed to respond to
the changes in RPN and PN practice, and the phasing out of the RN teaching
programs at the College level. This led to many fundamental changes in the
assignments to existing faculty and the recruiting of new teachers who would be
expected to work in more than one program. Ms. Sumitro was hired as a full-
time teacher shortly after Ms. Foulds became the Chair. Ms. Sumitro also has an
impressive résumeé, including a Master’s Degree in Nursing. She had already
taught on a part-time basis at this College since 1998, as well as teaching at the
University of Ottawa since1993. In the Fall of 2001, she was hired by Algonquin
College as a full-time member of the faculty. There were great expectations for
her because she had proven herself as a part-time teacher in both the Diploma
and Continuing Education specialty programs. However, in November of 2001,
she was terminated. Then, on January 2, 2002, the parties reached a
Memorandum of Settlement reinstating her. The parties agreed that the situation
precipitating the initial termination and reinstatement would not be put into
evidence at this hearing. On the other hand, they agree that their Memorandum
of Settlement is very germane to this case because it formed the foundation of
the grievor’s relationship with the College and her Department Chair thereafter.
The Memo reads:

The parties’ signatories agree that Ms. Sumitro will be reinstated

under the following conditions:



As

. The effective date of this reinstatement will be January 2,

2002.

. This reinstatement is in no way an admission of wrongdoing

by the College but rather is an opportunity for Ms. Sumitro to
satisfy the expectations of a full-time faculty member.

Ms. Sumitro will be assigned a workload and will be advised
as soon as possible. The assignment will be at the discretion
of the manager.

a condition of this reinstatement, Ms. Sumitro will:

. Agree to participate fully in a mentoring program beginning

Wednesday, January 2", 2002 until January 11, 2002. During
this time, she will receive instruction from members of the
management team of the school relating to her
responsibilities as a full-time faculty, and the College’s
expectations. These expectations include both academic and
administrative matters.

Collaborate with the Chair of the Department, Barbara
Foulds, in the communication of this settlement. In particular,
at a staff meeting:

a. to communicate that the differences between the
department and Ms. Sumitro were legitimate and
have all been resolved satisfactorily

b. to acknowledge that she was absent from the
College during the first week of class within the first
month of employment and that the College considers
this to be an error in judgment which contributed to
her dismissal.

Ms. Sumitro will agree to monthly meetings with the Chair of
the Department during which issues will be brought forward
and discussed openly. These meetings will continue for a
period of six (6) to twelve (12) months. It is understood that a
union representative, as well as a representative from human
resources, may be in attendance as observers only.

Ms. Sumitro will continue to abide by the standards and the
rules and regulations applicable to any full-time employee of
the College.

Ms. Sumitro is to contact the Chair of the Department when in
any doubt about a rule or policy.

Should any of these conditions not be respected it is understood
that further disciplinary action may be necessary up to and
including dismissal.



It is also understood that her probationary period will be reset at
2 years from the date of reinstatement.

The conditions of this reinstatement governed the parties in the months that
followed. However, it should be noted that within weeks of the reinstatement, the
College no longer insisted on the public acknowledgement referred to in the
second paragraph 2. Interestingly, the College viewed this settlement document
and its protocols as a “second chance” for Ms. Sumitro, whereas she refused to
accept that description; instead, she insisted on referring to it simply as “a
reinstatement”.

On May 14, 2003, the grievor’s employment was terminated for the
second time. Her grievance over that termination is what concerns this hearing.
The relevant portions of that termination letter read:

As a probationary employee, we have raised concerns on
numerous occasions about areas of your performance that we
felt were in need of improvement. In fact, the College terminated
your employment in November of 2001 but agreed to reinstate
you and provide an additional opportunity to meet the
expectations for the School and the Program. Certain conditions
were included in your reinstatement, including
acknowledgements on your part and specific actions required.

In light of the above and your performance appraisals from

March 2002 and January 2003 and concerns raised repeatedly
by management and colleagues, the College has determined that
we must discontinue the employment relationship effective
immediately.

This Board of Arbitration is very conscious of the fact that the onus in this case is
upon the Union to show that the termination was done in bad faith. This is not a
full-time employee who is entitled to the just cause protections of the Collective
Agreement. However, while the onus remains on the Union to prove the bad faith
that has been alleged, the actual allegations arise out of the Employer’s
treatment of the grievor and management’s reactions to her performance.
Therefore the easiest way to analyze this case by reviewing the reasons the
Employer relied upon as performance concerns and as justification for the
termination. These can then be viewed against the Union’s evidence.
Accordingly, the evidence shall be addressed according to topic and in
chronological order, wherever possible.

THE PROBATIONARY PERIOD

Under this Collective Agreement, there is a two-year probationary period.
This allows both the College and the new teacher time to adjust to the position



and determine whether permanent status will ensue. Marie Cormier, the Dean of
the Schools of Health and Community Studies, has had a distinguished career
with this College for 30 years. She was the person with ultimate authority over
the Nursing Studies program and who made the effective recommendation to
terminate the grievor's employment. Ms. Cormier testified that the intent during
the probationary period is for the new hire to move to permanent status. She
testified that the College hires people who are expected to succeed with their
teaching assignments because of their background and training. However, in
order to achieve a permanent position, she says the College looks for the
capacity to deliver the curriculum effectively, to work effectively as a member of
the “team”, to understand and adhere to College policies and procedures, and to
have the “indefinable” quality of “professional comportment”. She also said that
while teaching is a “critical facet” of the equation, “there are times for a full-time
teacher, being a member of the team is important, even more important than the
ability to teach”. The examples she cited of “team” responsibilities that might be
more important than teaching were curriculum development and following
College policies.

THE INITIAL MEETINGS FOLLOWING REINSTATEMENT

In order to understand the context, it must be mentioned that upon the
grievor’s reinstatement in January of 2002, a series of meetings were set up for
the grievor to meet with Dean Cormier and her Chair, Barb Foulds. They met
several times in January, wherein Ms. Sumitro was told about the institutional
and departmental organization, its communication structure and “hierarchy”, the
responsibilities of the Coordinator, and expectations regarding workload, decision
making, team work and professional development. All three women described
these initial meetings as “valuable and positive”.

On February 21, 2002, Ms. Sumitro met then with Ms. Foulds and the
Director of Human Resources and the Union Secretary to review the past two
months of employment in accordance with the earlier Memorandum of
Settlement. The purpose of this meeting was to bring forward any issues that
needed to be discussed. The meeting began with Ms. Sumitro expressing her
appreciation for the “support” she had been receiving from the Chair and the
Dean. She also was proud to tell them that she had been selected as a voting
delegate to the upcoming RNAO conference. She felt that her election was an
honour, and that her participation would bring professional recognition to both her
and the College. She described herself as being able to serve as an
“ambassador” for the College. She also raised the fact that there would be a
scheduling conflict with her attendance at the conference and her College
responsibilities. She told them that she had been “making inquiries” with her
Coordinator about the “feasibility of options” available for alternate coverage for
her teaching responsibilities as they had been discussing her selection as a
delegate. Ms. Foulds’ reaction was to indicate that she had already heard from
the Coordinator that Ms. Sumitro had been trying to change her schedule so that



she could go to the meeting, before discussing it with the Chair. Ms. Foulds had
concluded that Ms. Sumitro had contravened the Memorandum of Agreement by
failing to communicate directly with the Chair about a leave request. As Ms.
Foulds explained in her testimony, “That conversation [about the leave
arrangements] should have started with me” because a Coordinator has no
authority to alter the schedule or reassign teaching duties. Ms. Foulds felt that
even the grievor’s “fact-finding” should have started with the Chair. Ms. Sumitro
responded to Ms. Foulds’ consternation by trying to stress that there had been no
attempt to arrange a leave through the Coordinator; she had simply sought
information to present directly to her Chair. Ms. Sumitro testified that she had
tried to make it clear that her only intent in speaking to the Coordinator was to
gather and present options to Ms. Foulds so that an informed decision could be
made when the application for leave was submitted. However, despite this
explanation, Ms. Foulds felt that the discussion with the Coordinator represented
a “lack of understanding about who made the decisions about leave” and a
disregard of the series of meetings in January that had been devoted to
explaining the lines of authority to Ms. Sumitro. In cross-examination, Ms. Foulds
conceded that she had never been told by the Coordinator that Ms. Sumitro had
asked for a reassignment of workload or permission to attend. Ms. Foulds
explained that the Coordinator had brought the issue to her attention, “since |
assign the workload”. However, the problem from Ms. Foulds’ perspective
seems to be that the grievor should have dealt only with Ms. Foulds with regard
to the application for leave and the rearrangement of classes.

Both Ms. Sumitro and Ms. Foulds were upset by this discussion. It is clear
that the Chair saw Ms. Sumitro as bypassing the established lines of authority.
Ms. Sumitro was equally upset. She was concerned about the fact that the
Coordinator left the Chair with a misapprehension about the conversation and its
intent. Ms. Sumitro felt that the Chair should have discussed this issue with her
before reaching the conclusion that her authority was being by-passed. Although
the grievor and the Chair were somewhat upset about this issue, Ms. Foulds was
able to make it clear that if Ms. Sumitro wanted to make any changes to her
workload in the future, she must first discuss this with the Chair. Ms. Sumitro
agreed to this.

Despite this confusion, the meeting appeared to conclude on a positive
note. The grievor and Jack Wilson, the Secretary of the Union, left feeling that
the meeting was “very helpful”. They agreed that there was no need for another
meeting for another two months. Indeed, they felt that the requirement for
monthly meetings that was contemplated in the Memorandum of Agreement
could be relaxed.

This background sets the stage for the series of performance concerns
and events that lead the College to the decision to terminate the grievor. For the
most part, these concerns were communicated in formal Performance Appraisals
and/or letters.



PERFORMANCE APPRAISAL: January 2002 —March 2002

Dean Cormier testified that she had instructed Ms. Foulds to make all
expectations and concerns very clear to Ms. Sumitro. The Performance
Appraisal is a vehicle for outlining strengths and weaknesses in performance.
Ms. Foulds described the first Performance Appraisal as a synopsis of the few
months since the reinstatement and as “an opportunity to clearly zero in on some
concerns . . . and clearly lay out the expectations. . . We were looking for a plan
of how to, from her [the grievor’s] perspective, improve communications.”

(1) Positive Feedback

Ms. Sumitro’s teaching skills were applauded:

Bing demonstrates a keen interest in and commitment to
her teaching and her students. She thoroughly prepares for
each teaching session. Bing is interested in the teaching-
learning continuum and has indicated a desire to learn
more about student evaluation. In addition, Bing brings a
strong nursing knowledge base to her teaching and she has
demonstrated an ability to share that knowledge with her
students.

(i) Negative Feedback

(a)  Respect for Management Structure: the RNAO Conference:

Ms. Sumitro was criticized for failing to indicate that she had a “true
understanding of the management structure and her responsibilities, i.e., her
communication as a faculty [sic] with her immediate supervisor’. The specific
example cited against Ms. Sumitro was, “Despite repeated direction to bring all
requests or discussions regarding workload, leave or professional development
directly to her immediate supervisor, she [the grievor] once again inappropriately
approached a coordinator to negotiate professional development leave before
discussing the situation with her supervisor’. This relates to the attendance at
the RNAO conference discussed above.

Ms. Sumitro responded to this criticism verbally and later in writing on
March 28, 2002, with what she called a “clarification” of the context of her
discussion. She wrote, “| did speak to the coordinator as part of a fact gathering
exercise so that | could provide you, my manager, the information you would
require to make a determination about the PD opportunity.” Jack Wilson, the
grievor’s Union representative assisting her at this time, testified that in his many
years at the College he would often speak to a Coordinator about the feasibility
of rearranging assignments before presenting an application for leave to a



Department Chair. He said this would give the Chair the information that would
be necessary to make the decision about a leave request.

Ms. Foulds was asked to explain why this allegation was contained in the
Performance Appraisal despite her concession that she knew that the
Coordinator had never been asked by Ms. Sumitro for permission to attend or for
the reassignment of classes. Ms. Foulds responded, “She [the grievor] wanted to
go to this conference, she was teaching that day and wanted to make
arrangements and | was not consulted.” When asked who the Coordinator was
who had brought this issue to the Chair’s attention, Ms. Foulds was unable to
recall who that had been.

This was a factor in Dean Cormier’s decision to recommend the
termination of the grievor’'s employment. Dean Cormier spoke about this issue in
her testimony, and indicated that she was under the impression that Ms. Sumitro
had asked to discuss the adjustment of her schedule with the Coordinator. Dean
Cormier resisted, describing this as a matter of the grievor trying to “negotiate”
with the Coordinator, and explained that the problem was that the grievor had
asked someone without authority to make decisions. Ultimately, Dean Cormier
admitted that she had no direct knowledge about this issue and had never
discussed the conversation with the Coordinator involved. The Dean had formed
her impression from the information she received from Ms. Foulds.

(b) Expression of Teaching Preference:

The appraisal included Ms. Foulds’ concern about what she saw as the
grievor’s “perception” that she had been hired to teach in the diploma and degree
Nursing program. The Chair wrote, “We have discussed this perception at length
and have reiterated that faculty are hired to teach in a variety of program areas
and are not restricted to one area.” The performance appraisal notes that Ms.
Sumitro would be teaching in the Practical Nursing program in the following
semester, “thereby adding to [the] range of teaching experiences”. Ms. Foulds
testified that she felt that the other programs needed Ms. Sumitro’s practical
experience, and that this type of assignment had been discussed at the time of
her hire. The comment in the Appraisal arose out of a concern that the grievor
was not accepting the nature of her assignments, and that she was expressing
discontent. Ms. Foulds conceded that this statement of preference had been
given by Ms. Sumitro in response to the Chair’s request for all faculty to set out
their preferences for teaching assignments. The grievor had indicated a desire to
remain at the RN Continuing Education level, which had been her original
assignment prior to the first termination. However, Ms. Sumitro tried to assure
the Chair that she did not mind teaching in new areas and was “ready to meet
the challenge”. This is also confirmed in e-mail correspondence to the Chair. Ms.
Sumitro also testified at the hearing that although the RN program was her “first
love”, she was always willing to take on the “challenges” of other assignments in
the department.



(c) Development of an Improved Communication Plan:

Ms. Foulds directed Ms. Sumitro to provide a “written plan to address ...
goals on improving communication with [the] immediate supervisor”. Ms. Sumitro
was told to “outline the goals and the specific strategies she [would] implement to
obtain those goals”.

Ms. Sumitro did submit a document that outlined her “goals” with respect
to teaching, research, professional development and “communication”. Under
this last heading she wrote, “To continue to strengthen professional relationship
with management team.” [sic] Ms. Foulds considered this single line to be
inadequate because it did not say how better communication would be achieved.
So she instructed Ms. Sumitro to come up with a better plan. Ms. Sumitro
responded with an e-mail saying, “It would be helpful if you could advice [sic] me
on a strategy that we could then discuss at a later meeting.” Ms. Foulds
responded by e-mail saying, “... it is now in your hands to determine how we are
going to facilitate communication.” Ms, Foulds testified that she did not feel it
would be “helpful” to offer any further guidance, including an indication of what
was inadequate with the draft. Ms. Foulds testified that she was interested in
seeing Ms. Sumitro’s “input” or “insight” into the issue, although she did offer a
further meeting “if requested”. It does not appear that the meeting was
requested, and shortly after this, Ms. Sumitro did come up with a list of strategies
that was then acceptable to Ms. Foulds.

The grievor and Union’s complaint about this issue is that Ms. Foulds
faulted the grievor’s attempt to set forth a strategy, yet failed to give any direction
about what was wrong with the first draft or provide assistance that would have
facilitated an understanding of what was expected.

March 2002 to August 29, 2002

There were numerous meetings with the Dean and the Chair following the
reinstatement, and Ms. Sumitro also met her supervisors with her Union
representative that term in accordance with the reinstatement protocol.

However, by March, Ms. Sumitro began meeting alone with Ms. Foulds.

Due to scheduling and personal demands, the parties agreed to by-pass what
would have been the April monthly meeting. No formal meetings involving the
Union or HR were then scheduled due to the semester break until August.

August 29th was the next significant “monthly” meeting contemplated by
the Memorandum of Settlement and therefore included a representative of the
Union and H.R., as well as the grievor and Ms. Foulds. Mr. Wilson testified that
the Union and the grievor went to this meeting confident that “things were going
well” and that there were no areas of concern that Ms. Sumitro could not deal



with herself. She was unhappy with her assignment of office space, but she had
no issues that she wanted raised at the meeting.

However, Ms. Foulds had a very different perception of the situation. Ms.
Foulds had several performance concerns and approached this meeting as “an
opportunity for Bing to acknowledge that there were management concerns’.
Accordingly, Ms. Foulds tabled three specific concerns:

a) “Trust and Communication”

A College carpenter had told Ms. Foulds that he had attended to a repair
request in Ms. Sumitro’s office, had quoted a $45.00 charge, and that Ms.
Sumitro had said that she was “afraid” to approach her Chair for authorization to
proceed. Ms. Foulds concluded from this conversation with the carpenter that
she was not trusted by Ms. Sumitro and, further, that she had failed again to
abide by their agreed upon strategy of bringing concerns directly to the Chair.
Ms. Foulds admitted that she reached this conclusion even before discussing the
issue with the grievor. Ms. Foulds testified that even if the grievor denied the
comment, the denial would not be believed. Ms. Foulds admitted that she had
already decided to believe the carpenter over the grievor, no matter what was
said by Ms. Sumitro. When this issue was raised with Ms. Sumitro at the
meeting, she denied saying that she did not trust her Chair and tried to explain
that she simply had told the carpenter not to proceed until she got the Chair’s
authorization. Ms. Foulds explained why she chose to believe the carpenter over
the grievor even before hearing the grievor's explanation: “The carpenter deals
with 100’s and 100’s of employees. | couldn’t imagine why he’d tell me that if it
wasn’'t so.” Accordingly, when Ms. Sumitro did proffer her denial and explanation
later, this was not given any credence. Ms. Foulds counseled her to “change her
behaviour’.

Ms. Sumitro and Mr. Wilson were very surprised and disturbed by this
issue because Ms. Foulds had already authorized the minor repair without any
prior indication of a concern and because Ms. Sumitro’s denial had been given
no credibility.

Dean Cormier was aware of this matter, and it was a factor taken into
consideration in the decision to terminate. To her it reflected a “very
inappropriate and unprofessional” comment by Ms. Sumitro. Dean Cormier
never discussed this with Ms. Sumitro, but also assumed that the carpenter had
been telling the truth. Dean Cormier remarked rhetorically, “Why would the
carpenter bring it to Barb’s [Ms. Foulds’] attention if she [the grievor] hadn’t said
it.” Dean Cormier admits that she was never told of Ms. Sumitro’s response to
the allegation.



b) The grievor was accused of having “difficulty fitting in” to the department
because of a comment she had made to a Coordinator about being “unhappy”
with the transfer to the PN department:

Ms. Foulds was very concerned about the fact that Ms. Sumitro had told
the PN program Coordinator that her teaching assignment in that area was not
her “first choice”. Ms. Foulds felt that the Coordinator had reported the comment
out of a concern that the PN team may have difficulty “pulling together”.

Ms. Sumitro recalled that during a conversation at a social gathering she
had been asked about her new assignment in the PN area and that she had
responded by making positive comments but also mentioning that her “first love”
was the RN program. However, she tried to assure Ms. Foulds that she was
“‘delighted” to be working with the new team, and was willing to take on a new
challenge.

c) There was discussion about concern that Ms. Sumitro had made a
commitment to attend a conference without first getting approval from her
manager:

This issue arises out of the fact that Ms. Sumitro had had an abstract of a
research project accepted for presentation at a conference slated for late
September 2002. Professional development is a recognized aspect of a
teacher’s duties and is allotted time on the SWF'. However, faculty must seek to
obtain leave If attendance at the conference conflicts with the teaching schedule.
Ms. Sumitro had not sought “permission” to submit the proposed abstract, nor is
that the norm. But she did make the submission with the encouragement of the
Dean earlier in the year and she had notified both Ms. Cormier and Ms. Foulds
when the proposal was accepted in February 2002. She had also indicated in e-
mails that she knew her attendance at the conference would depend on their
approving her leave. In May, Ms. Sumitro submitted a leave request form,
seeking up to two days’ Professional Development leave. In July, she reminded
Ms. Foulds of the request, and received the response that the leave could not be
granted without a review of the Fall timetables and teaching schedules. Ms.
Foulds says that she raised this issue at the August 29" meeting because it
appeared that Ms. Sumitro assumed that the acceptance of her abstract at the
conference would mean that the leave would be automatically granted.

The discussion about this whole issue became confused at the August
meeting. Ms. Foulds had raised the issue because she saw it “another” example
of something that Ms. Sumitro should have first discussed with the Chair before
assuming that leave would be granted. On the other hand, the grievor and the
Union believe that proper channels had been respected and that the Dean and
the Chair had been made well aware of the acceptance of the grievor’s abstract
and desire to attend the conference months in advance. Confusion over the

! Standard Workload Form
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issue could not be resolved because no one at the meeting had any relevant
documentation about the initial request or the correspondence that followed.
While the Union perceived the concern to be a failure to follow procedure, it was
unsure of what the alleged infraction was.

After the meeting, the Union reviewed the relevant exchange of e-mails.
Mr. Wilson advised management that in February 2002, Ms. Sumitro had sent e-
mails to her managers advising them that her abstract had been accepted for
presentation at the conference and that she would fill in the prescribed form to
request leave to attend the conference scheduled for September 29 to October 2,
2002. She added, “I need not stay at the whole conference.” Ms. Foulds’
response in February 2002 was to say, “Go ahead and confirm” the presentation,
but the attendance would depend on the teaching schedule for the Fall and they
would “work out the details” then. Ms. Sumitro did submit the prescribed leave
request form on May 2, 2002, asking for PD leave on September 29 — October 1
with the note, “Two days if possible, otherwise one.” Ms. Foulds’ comment on
the form was, “We will attempt to work this request, however | cannot grant the
request until the fall timetable is available.” Ms. Sumitro followed her request up
with a reminder to Ms. Foulds on July 29", asking for permission to attend the
conference from September 29 —October 2", Ms. Foulds replied, “Look at the
teaching assignments and consider how to provide coverage.” A further
reminder on August 26™ prompted Ms. Foulds to indicate via e-mail that Ms.
Sumitro could attend the conference provided that she could arrange coverage
with the Coordinator that would not necessitate the hiring of a part- time teacher.
Ms. Sumitro replied to this on August 28" with an e-mail to Ms. Foulds beginning,
“Thank you for allowing me to go to the conference.” The College was reminded
of this correspondence in a memo from Mr. Wilson on September 12™.

However, as of the meeting on August 29", there was clearly a disconnect
between Ms. Sumitro and Ms. Foulds. This was summed up with the latter's
testimony when she said; “She [the grievor] thought she had approval and she
did not — we were trying to work it out — at least for two days.” On the other
hand, the grievor had assumed from the e-mail the day before that permission
had been granted, conditional only on the ability to make the appropriate
arrangements with the Coordinator. As a result, the Union and the grievor were
very surprised and disappointed to be confronted with criticisms of the grievor’s
actions with regard to this matter, one day after a direct and positive sounding
e-mail on this very subject.

What the correspondence does not highlight is that the July 29™ e-mail
requesting the leave until October 2™ actually amounted to a request for a third
day of leave. This additional day was being requested because when the
abstract was first accepted, the conference invitation had been for Ms. Sumitro to
make a short presentation on September 30™. The request for the third day of
leave came after the conference organizers changed the invitation by asking her
to make a one-hour formal presentation on October 2™. This meant that her
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original request to attend the conference from September 30 — October 1 would
have to be amended to provide a further day of leave. That is why the July 29™
e-mail included October 2™. What is clear is that Ms. Sumitro did not amend the
original formal leave request form. She considered the correspondence
exchanged with Ms. Foulds as notice and permission for the full attendance. In
fact, following this exchange, the arrangements for class coverage for the three
days were put in place.

Despite the specific criticisms raised in the August 29" meeting, Ms.
Foulds and Ms. Sumitro followed it up with an exchange of e-mails where they
both express that they “enjoyed the meeting”. Ms. Sumitro added that it had
given her “the opportunity to provide some clarification”. However, Mr. Wilson’s
follow-up memo to the College characterized the meeting as “troubling”, in that it
called upon Ms. Sumitro to “change behaviour’, even though she had done
“nothing inappropriate”. He wrote;

| despaired that a well-motivated, well-beloved teacher
who has taught in three departments and moved her
office three times in the course of a single year, who
thought she was off to a good start with her
department and her manager was left thoroughly hurt.
The fact that resolved matters of a non-academic
nature should be elevated as serious issues | found
embarrassing and insulting for all parties concerned.

It should be noted here that despite the criticisms of Ms. Sumitro regarding
her request for PD leave, her timetable was rearranged to the Chair’s satisfaction
and leave was granted for Ms. Sumitro to attend the conference. She attended
the conference from September 30 — October 2".

It must also be pointed out that the evidence ultimately shows that Ms.
Sumitro never did fill in the official request form for seeking leave to attend the
conference on October 2, only for the two days before. The request form is
important to the College in order to keep track of information regarding PD
leaves, SWFs and attendance. However, the evidence also shows that the
College has another form and method of tracking that information, and that Ms.
Sumitro’s attendance at this conference was ultimately recorded properly for
accounting and attendance purposes.

LETTER OF WARNING - NOVEMBER 12, 2002
As the Fall term progressed, Ms. Foulds determined the need to write a

formal letter dated November 12" outlining “ongoing concerns” regarding the
grievor’s performance. Ms. Sumitro’s response to this letter was “total shock”
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because she believed that all the stated concerns had already been “clarified,
resolved and explained”. The listed concerns were:

a) ‘Resisting or refusing” meetings with Ms. Foulds:

Ms. Foulds explained that this criticism related to several instances when
she invited Ms. Sumitro to meet, either for the delivery of the Performance
Appraisals or to discuss ongoing issues. In some instances, particularly
surrounding the delivery of a Performance Appraisal, where there were some
issues between them about who could/would attend the meetings, and there
were also some legitimate difficulties in arranging mutually convenient times.
There is other correspondence where Ms. Foulds requests a meeting, Ms.
Sumitro suggests convenient times and Ms. Foulds agrees. But the one instance
that remained a concern for the College in these proceedings was Ms. Sumitro’s
alleged “refusal” to meet on October 25, 2002. Ms. Foulds cited this as a failure
to live up to the commitment to “improve communication”. This problem evolved
from a request from Ms. Foulds earlier in October for Ms. Sumitro to identify
times that they could get together for their regular “touch base” meetings. Ms.
Sumitro responded by writing that she would not be available until the weeks of
November 8 and 15. Ms. Foulds was not pleased with the response. Then, on
October 24" Ms. Foulds wrote to the grievor asking to meet the following day to
discuss specific students’ concerns that had been raised in a “program council”
meeting, and Ms. Sumitro’s plans to address them. Ms. Sumitro responded,
saying, “| am really busy with the course today and | am not able to meet you.
However, | am continuing facilitating the students’ learning.” Ms. Foulds replied
immediately, asking to “chat briefly” the next day [October 25] when she knew
that the grievor was not scheduled to teach. Ms. Sumitro’s response was, “I will
be unable to see you today [October 25™]. | need your support by giving me time
concentrate [sic] on my work please. . .” Ms. Foulds testified that she was very
concerned and frustrated about what she perceived as the grievor’s “refusal” to
meet to discuss students’ concerns when requested. Ms. Foulds had only
wanted a “quick up-date” and had been willing to wait for a non-teaching day for
the meeting. She explained, “As a manager, | was really quite concerned about
that. The information was important to me. | didn’t want to wait until a week after
or the next. | needed to ensure that the students’ concerns were resolved.”

Ms. Sumitro testified that she was not “refusing” to meet her Chair.
Instead, she says she was overwhelmed with the demands of hundreds of
students and that her teaching load was something that she “wasn’t prepared
for”. That was why she suggested meeting on the alternative dates later on in the
term.

b) “The failure to meet [the] agreed commitments to the team” by
“refusing” to attend a curriculum development meeting on October 4, 2002:
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Curriculum development is a recognized and important full-time faculty
responsibility. Time is allotted in the SWF for this purpose. Ms. Foulds testified
that she considers attendance at these meetings particularly important for new
teachers because they provide an opportunity to learn about new programs and
gain from the experience of the faculty with longer service. There was a
curriculum development meeting slated for October 4™. Ms. Foulds testified that
this was a “pivotal” meeting concerning a new program at a critical point in the
semester. Ms. Sumitro chose not to attend the meeting. October 4" was the day
after Ms. Sumitro’s return from the conference and her PD Leave. She testified
that although she recognizes that curriculum development is an important aspect
of a full-time faculty member’s responsibilities, she was “too swamped” with
preparation for her next day’s classes upon her return from the conference and
could not take the time for what might amount to an all-day discussion. She
testified that she was working day and night to prepare classes for her students
and did not think she could afford the time to sit through the meeting.

Ms. Sumitro attempted to alert Ms. Foulds about the desire to miss this
meeting via an e-mail, writing, “I just want to clarify in terms of my time for
curriculum dev [sic] because as far as | know from my SWF | do not have the
time. | had attended previous meetings on my own and now that my course work
is increasing | feel that | will not have the time to attend as often as | would like
to. |just want to make sure that you are not expecting me to attend each time.”
Ms. Foulds responded with, “l guess . . . you can reflect on how you devote your
time; this week you had three days professional development; it is your decision
how to proportion your schedule. The curriculum work for the next semester is a
cornerstone to your teaching.”

Ms. Sumitro testified that she interpreted this response as consent to miss
the meeting. Further, she was confident that she could complete her required
curriculum development commitment by the end of the term even if she missed
that meeting.? Accordingly, Ms. Sumitro testified that she was “shocked” by the
criticism in the letter of reprimand faulting her for the decision to miss the
meeting. Ms. Sumitro explained, “| had asked her [Ms. Foulds] for direction. |
thought she had said to devote time according to how | decide. When she
subsequently said | should attend meetings, | did attend meetings irregardless
[sic] of how much work | had to do that night.”

This was not satisfactory to Ms. Foulds. She considered the grievor’s
decision to miss the meeting as an indication of poor judgment. Ms. Foulds felt
that the grievor had given priority to the conference instead of making time for
“‘in-house” activities. Ms. Foulds also said that Ms. Sumitro’s response to the
invitation to decide how to “proportion” her scheduled duties reflected a lack of
understanding of the priority that should be given to curriculum development.

* The evidence subsequently established that Ms. Sumitro did complete the number of hours allotted on the
SWF for curriculum development in that term.

14



Ms. Foulds expected Ms. Sumitro to attend the meeting and felt that there
was no need to “clarify” this expectation beyond saying that “curriculum work for
next semester is a cornerstone to your teaching”. Ms. Foulds testified that she
felt she had sent “a clear enough message” for the grievor to understand that the
correct choice would be in favour of attendance. Ms. Foulds conceded that
attendance at conferences is contemplated within the terms of employment, and
that it provides a benefit to the faculty. However, she stressed, “the commitment
to the programs comes first”. She also conceded that hours are accorded to
curriculum development on the SWF, and that Ms. Sumitro did fulfill her allotment
for that term. However, Ms. Foulds’ continuing concern was that this meeting
had been planned long before, it came at an early and critical time of the term,
and it involved members of the team that could enhance Ms. Sumitro’s
understanding of the program. The decision to miss the meeting in favour of
class preparation time after the PD leave was said to reflect poor judgment and a
failure to live up to the commitment expected of a full-time faculty member to the
teaching team.

The evidence from the Union presented on this subject through Ms.
Hunka, an experienced former Coordinator and faculty member, was that it was
not uncommon for faculty to miss one of these meetings, either because of
personal or other commitments. Her view was that missing one meeting was
“okay”. Another experienced faculty member, Ms. Finnegan, said that she had
missed more than one of these meetings without incurring any consequences.
She also spoke of offering, at her own expense, to drive Ms. Sumitro to a
curriculum development meeting for the PN program in Pembroke that Ms.
Sumitro had wanted to attend, only to be told that Ms. Foulds had not been
pleased that the grievor had been told about the meeting, and that there was no
need for her to attend. However, ultimately Ms. Foulds did allow for the grievor’s
attendance.

The Union also introduced evidence to show that the grievor was not the
only probationary teacher who missed curriculum development meetings during
this period. In fact, other probationary teachers missed more than one meeting
without incurring any negative consequences. However, this Board of Arbitration
has no evidence regarding the reasons or circumstances surrounding those
meetings or the other probationers’ absences. Nor is there evidence that this
came to the attention of Ms. Foulds or Dean Cormier.

C) Failing to inform the Chair of “changes/revisions” to the submitted leave
request form:

Specifically, the letter complains about the fact that Ms. Sumitro’s leave
request form “asked for Sept 30 and October 1, 2002 as professional
development days [but] did not include October 2, 2002 when [she was] away
from the College.” This relates again to the presentation of the abstract at the
Fall conference. The complaint in the letter focuses on the fact that Ms. Sumitro
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had not amended or resubmitted her leave request form to include attendance on
the third day of the conference, October 2". Ms. Sumitro did not understand why
the issue was being raised because she felt that she had requested and been
granted the leave for that day in the e-mail from Ms. Foulds. But from the Chair's
perspective, this was a different problem than the one raised at the August 29™
meeting. This concern related to the fact that the leave request form had only
included September 30 and October 1%

However, the testimony regarding this area became quite confusing as
Ms. Foulds tried to explain why the issue was being raised in this letter. While
the letter referred to a problem with the form, the evidence at times suggested
that the October 2" day had been taken without notice and/or approval from the
Chair. Ms. Foulds testified that she raised this issue because, “| was not aware
of the October 2" date until after it occurred.” She also testified that the grievor
was being reprimanded for the fact that she had been absent October 2™
“‘without having been granted leave”. This is consistent with the College’s
position in opening remarks, alleging that the October 2" day had been taken
without approval. However, it is not consistent with the e-mail exchanges,
including the exchange on October 3™ when Ms. Foulds mentions that Ms.
Sumitro had just returned from three days of PD leave. Nor is it consistent with
other testimony where Ms. Foulds said that she first learned in late September
that Ms. Sumitro was planning to remain at the conference until October 2™
through an e-mail exchange when Ms. Foulds has requested a meeting with the
grievor on October 2" and Ms. Sumitro responded on September 25" saying
that she would still be at the conference that day. Further, as stated above, Ms.
Sumitro had asked for leave from September 30 — October 2™ in her e-mail to
Ms. Foulds on July 29". Ms. Foulds was given an opportunity to explain these
discrepancies in cross-examination, and said that she had “forgotten” that Ms.
Sumitro had made the earlier requests to extend the leave for the third day.

In the end, Ms. Foulds’ complaint was that Ms. Sumitro had failed to
complete the proper form, and that the e-mail exchanges were not approvals or
substitutes for the proper forms. She stressed that the forms were important for
the proper tracking of PD leaves for attendance and SWF purposes. Further,
she pointed out that the grievor knew about the forms, as evidenced by her initial
request for leave. However, it must also be pointed out that the necessary
arrangements for coverage of Ms. Sumitro’s classes for the three days were put
in place and nothing was said to her to stop her from attending the conference for
the full duration.

d) The failure to make an on-site visit or communicate directly with a
preceptor from June 5 — 24, 2002:

“Preceptorship” is a program whereby the College’s nursing students are

placed in health care facilities in the community, with the stated purpose of the
students gaining the opportunity to function more independently, actively
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participate in a health care team, and develop leadership and practical skills
within their chosen professional role. Ms. Sumitro’s role in June 2002 was to be
the faculty liaison between the students and the professional contact within the
health care facility, known as the ‘preceptor’. The preceptor is a type of
professional mentor. The role of the faculty liaison is set out in the College’s
Preceptorship Manual. The relevant portions for purposes of this matter are:

2. Organizes orientation conferences for the preceptors at time
convenient to both preceptor and faculty liaison.

3. Is available by pager at all times for consultation when
necessary.

4. Plans regular meeting with the preceptor to discuss student
progress.

5. Assists the preceptor to:

Plan learning experiences for individual students
Identify learning problems

Develop a plan to overcome problems

Evaluate the student

Develop teaching strategies

Keep the lines of communication open

"0 Q0T

6. Supports the preceptor’s efforts and provides positive
feedback for appropriate decisions.

7. Assumes responsibility for recommending the final grade to
the student.

The Manual also sets out corresponding duties for students and preceptors to
communicate with the faculty liaison “on a regular basis”. The Manual indicates
“‘the faculty liaison acts as a consultant and communicates directly with the
preceptor and only indirectly with the student”. The Manual also sets out an
outline for faculty liaison — preceptor communication:

Faculty Liaison — Preceptor Communication
The Faculty liaison wants to know:
a) How things are going in general, even if there are no

problems, e.g. ‘have the two of you developed the rapport
necessary for an effective working relationship’?
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b) Is the student progressing toward meeting the program
objectives?
c) Have there been schedule changes, student absences, etc.?

Meeting times with the faculty liaison will generally be more
frequent during the first half of the clinical experience than the
latter half.

The College’s complaint in this area arises out of the fact that Ms. Sumitro
did not meet with one preceptor for over two weeks. Ms. Foulds testified that
her instructions to the new faculty liaisons, including the grievor, were that their
role included the requirement to meet regularly, at least once a week, particularly
in the first couple of weeks, with the students and preceptors. Ms. Sumitro did
not interpret this to mean that she had to attend to each placement every week.
Ms. Sumitro testified, “I honestly don’t recall that — specifically to meet once a
week? If she [the Chair] had said that — my gosh — | would not have gone to bed.
She [the Chair] did say ‘frequently.’ . . . The ‘ideal’ was weekly, but that wasn'’t
feasible. . . . But | did visit some more than once a week. . . . If you know a
student is doing well and others are not, you devote time to the ones who are not
doing good.” [sic]

Ms. Joan Gale, a faculty Coordinator, was present at the same orientation
meeting given to the faculty liaisons that Ms. Sumitro attended. Ms. Gale
recalled that their instructor, Marnie Connelly, had said that the faculty liaisons
should “ideally” meet with the preceptors once or twice in the first week of the
placement, and after that on a weekly basis.

The grievor admits that she did not contact one preceptor for over two
weeks during the initial stages of a placement. The letter of reprimand states,
“Monitoring of student progress during preceptorship includes both the student
and the preceptor and failure to include one member of the triad hinders the
ability to effectively evaluate student learning.” [sic] The concern expressed at
the hearing was also that Ms. Sumitro failed to have any direct meetings with this
student over the same period. All this came to light after a student sustained a
work-related injury two weeks into the preceptorship. When the student
approached the College in the summer to arrange a transfer to another College
out of province, Ms. Foulds asked Ms. Sumitro to provide an overview and
evaluation of the student to forward to the new institution. Ms. Foulds was then
distressed to discover that the grievor had not met with the preceptor from June 5
24" and there was no evaluation available. An evaluation and information was
critical to enable this College to assist the student in securing a position in a new
school and credit for work done at Algonquin. The preceptor had to prepare this
after the fact, in the summer following the preceptorship program. The preceptor
involved with this issue recalled meeting with Ms. Sumitro at the beginning of the
placement and being given her “pager” number, but having no contact with her
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thereafter. The preceptor said that there were some problems with the student,
but that these were problems that the preceptor would have dealt with directly
before feeling a need to involve the faculty liaison. However, due to the lack of
contact with Ms. Sumitro before the workplace injury, the preceptor and Ms.
Sumitro never did discuss this student.

Ms. Sumitro admits that she did not meet with that student or the
preceptor after the initial placement. She and the Union offered a number of
justifications and explanations for this. First, the Union called several other
faculty members as witnesses who had been faculty liaisons in the past. One of
these witnesses, Paulette Parker, had helped write the Preceptorship Manual. All
the Union witnesses called on this point said that they were unaware of any “rule”
or policy requiring weekly meetings with students and/or the preceptors. They
also said that it was common to keep in contact with students and preceptors
over the phone. Jenny Brooks, a retired faculty member with extensive
experience in the preceptorship program before the events of this case,
described the number of students and placements assigned to Ms. Sumitro as
“horrendous”. Other faculty spoke of maintaining telephone contact with their
students and preceptors and of giving priority to the students with problems. All
spoke of having more frequent meetings at the beginning of the program. While
Marlaine Finnegan says that she went three weeks without meeting a student
during a preceptorship, she also conceded that this occurred with the knowledge
of her manager and not during her probationary period.

As for the grievor, she repeatedly said that she tried “her best” to meet
“frequently” with the students and preceptors, but that she had too many students
in too many locations to provide that coverage. She said that she devoted time
to students who appeared to be having problems and remained available to
everyone through a pager 24 hours a day. She describes herself as “running
around” all over town, day and night, trying to keep up with the demands of the
job. She also said that she maintained contact with students through e-mail, and
devoted her attention to placements where problems had arisen. When asked if
she filed a workload grievance or complained about the demands of time, she
replied, “No. | was trying to be innovative, to meet the challenge. | thought | was
successful.”

She also explained that she spent time during this period meeting with
Hospital Administrators and their Directors of Nursing to establish “good
networking” and promote “good communications between [the] students and the
institution”. To counter the suggestion that she took time to meet with these
people at the expense of her students or preceptors, Ms. Sumitro claimed these
meetings enabled her to inquire about the progress of a student if s/he was not
on site because of shift work.

Ms. Sumitro says she was “shocked” to receive the criticism in the letter of
reprimand about her work with the preceptor program because she felt that she
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had worked “so hard” and her students had achieved “positive outcomes”.
Addressing the specific situation of lack contact with the preceptor of the student
who had been injured, Ms. Sumitro testified that she met with the preceptor at the
beginning of the placement, discussed how to keep in touch if she had any
problems with the student, and kept in “constant” contact with the student via e-
mail. Ms. Sumitro says that there were never any indications of any problems.
She said, “I had to prioritize. My student was happy with her preceptor and |
relied on the preceptor to contact me if she had difficulties.” Accordingly, Ms.
Sumitro concentrated her attentions on situations with other students where
problems had become evident. However, when the student was injured, Ms.
Sumitro attended on the scene, took the student for medical treatment and
thereafter arranged for her return to the placement with modified duties.

Ms. Foulds and the College were clearly not satisfied with the notion that
the faculty liaison function could be fulfilled over the phone or e-mail with contact
with just the student. She explained, “The students’ perception of how they are
doing is one piece of the puzzle, but the preceptor’s perceptions are equally
important. This was the piece we didn’t have.” Further, while she acknowledged
the positive aspect of a preceptor being made aware of how to contact the faculty
liaison, Ms. Foulds stressed, “It's not the preceptor’s responsibility to contact the
faculty liaison; it's the other way around.”

Ms. Sumitro also stressed that she had no indication of problems with this
student’s preceptorship placement. There is no suggestion that the injury is the
fault of anyone connected to this case. However, when Ms. Sumitro was asked
to comment on the preceptor’s report that mentioned some difficulties, Ms.
Sumitro said that she assumed the negative comments in the report had been
written to make the student “look bad . . . after the fact”. The preceptor denied
this, explaining that the report had been solicited in the summer to provide an
evaluative basis in support of the student’s application to transfer schools. Even
though the student had been unable to complete the preceptorship with this
College, Ms. Sumitro insisted that the student had had a positive experience
during the time that she had been the faculty liaison.

Ms. Foulds testified that Ms. Sumitro’s performance as a faculty liaison
revealed a lack of ability to prioritize, and poor judgment or decision-making.
Further, the College was concerned that the grievor did not acknowledge any of
these concerns when she was spoken to about her role in the program.
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e) Conclusion and warning:

Ms. Foulds concluded the November 12, 2002 letter with the warning,
“These concerns compel the College to advise you that your progress to date is
not meeting our expectations of a faculty member . . . . If there is not marked
improvement in your performance in the next six weeks, the College will have to
reassess your future employment at the College.” Ms. Foulds explained, “This
was an opportunity to share management’s concerns that there was a pattern
emerging from the time of reinstatement to November. . . There was no
acknowledgement that these were my concerns. | was concerned about these
issues. . . . If this was happening on an ongoing basis with a probationary
employee, what was going to happen in a permanent capacity?”

The E-mail to the College President — December 2002

In December 2002, Ms. Sumitro wrote an e-mail to the College President
containing an “urgent request” for a transfer to the Continuing Education
Department under another manager. She wrote, “Please sir, can you look into
this request. Please sir have mercy on me, | am giving my utmost to the college.
Please consider this most urgent request.” She says she wrote to the president
because she felt desperate about the situation with Ms. Foulds. Ms. Sumitro
testified, “I couldn’t seem to do anything good that would make my manager
happy about my work. Yet | was doing my best.” Ms. Sumitro admits that she did
not first ask her Chair or her Dean for this transfer. Instead, she turned to the
President because he had publicly expressed a “willingness to listen to staff” and
had indicated that he had an “open door policy”, inviting faculty to approach him
directly with issues. She did not see appealing to the president as an act of
disrespect for the College hierarchy; instead, she saw this as “looking for
someone to help me”. The President acknowledged receipt of her e-mail, but
replied that it would be “in her best interests” to “work with the present
management team to resolve any difficulties and establish a standard of
performance which is acceptable to all.”

Ms. Foulds testified that she reacted with “surprise and frustration” when
she was made aware of the grievor’'s appeal to the President. Ms. Foulds
explained, “We had set out our channels of communication and | was really
surprised that she had not gone to the Dean first with her concerns. . . . This was
another ‘red flag’ to me.” Another concern or source of frustration with Ms.
Sumitro was that Dean Cormier had made several attempts to set up a meeting
with Ms. Sumitro, but the arrangements had broken down when Ms. Sumitro
indicated that she wanted a colleague who was also a Union representative
present. Dean Cormier had responded, indicating she would then want a person
from H.R. to also be present. As a result this meeting did not happen and the
grievor made her appeal to the President.
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PERFORMANCE APPRAISAL — FEBRUARY 2003

(1) Positive Feedback

It was noted that Ms. Sumitro completed teaching assignments in the
Practical Nursing and Continuing Education programs in the first semester. In the
second semester, she joined the Practical Nursing team, and worked on the
development of a new curriculum for the Fall of 2002. She also attended
curriculum development days and supervised practical nursing students in
clinical placements in June of 2002. In the Fall of 2002, she taught theory, lab
and clinical courses in the Practical Nursing program, as well as two days in the
RN refresher program. It was noted that she attended most of the curriculum
development days with her colleagues.

(i) Negative Feedback

Ms. Sumitro was criticized for three examples of “communication
difficulties”. The examples that were cited were:

(a) Preceptorship — June 2002

This is the preceptorship issue raised in the November 12, 2002, Letter of
Warning cited above.

(b) Taking a PD Leave without authorization: Fall 2002

The appraisal notes, “a breach of communication and approval protocol
occurred in the fall 2002 when Bing took an additional professional development
day without written authorization”. It further alleges, “Despite clear directions,
[she] continued to be absent without written authorization or approval”. This
relates again to the Professional Development leave request for attendance at
the conference from September 30 — October 2, 2002 as discussed in detail
above.

(c) “Despite clear communication from the PN team, Bing chose to modify
objectives and teaching tools without consulting or reviewing with the coordinator
or team.”

It is agreed by everyone that evaluation methods and criteria are decided
upon by the teaching teams. This is necessary to ensure consistency and
fairness within a faculty. There had been complaints from students in the past
about a lack of consistency in the PN program, so Dean Cormier was particularly
sensitive to the need for consistency here. There is no evidence that Ms.
Sumitro altered any “objectives”. However, Ms. Foulds and the College do allege
that the grievor altered a “lab tool” and some theoretical objectives. The
evidence filed to support this was an attendance form developed by the teaching
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team. The concern was that it appeared that in addition to attendance in class,
the grievor had also noted whether students brought their lab coats and/or took
on the role of “leader” in her class. She testified that she did make these
additional notations, along with recording attendance, because they helped her
determine the students’ entitlement to their class participation marks because
having proper equipment for the lab (i.e. the lab coat) was a component of the
attendance mark. She also says that the “leadership” notation did not factor into
their final mark and that there was therefore no “alteration” of evaluation tools.

However, Ms. Foulds became concerned about these notations when the
course Coordinator, June Gale, brought them to the Chair’s attention. Ms.
Foulds said that her “main concern” was that the notations were sending
“‘conflicting messages” about evaluation criteria to the students in different
sections, and also that the grievor “had made a decision on how to use the
[attendance] tool”. The Department’s expectation was that all faculty would use
the tool consistently. In cross-examination, Ms. Foulds conceded that she had
no information to suggest that the students had ever seen this document, had
any knowledge of it or that “inconsistent messages” had been sent.

(d) Ms. Sumitro was also criticized for failing to meet the March 27, 2002
objectives. The examples cited were:

o “The submitted list of goal offered no strategies listed on how she was to
achieve these goals particularly communication goals.” [sic]

e “She has, despite clear direction, continued to be absent without written
authorization or approval.”

The first comment relates to Ms. Foulds’ dissatisfaction with the grievor’s initial
attempt to outline a strategy for improved communication in March 2002. Since
there were no further allegations concerning leaves after the Fall of 2002, the
second comment must relate to the PD leave for the September 30 — October 2,
2002 conference.

(e)  Conclusion:

It was noted that there was “no marked improvement” in performance with
regard to previously-stated objectives, and it was said that “there continues to be
issues of team work and communication with her supervisor and colleagues that
need to be addressed.”

MARCH 24, 2003 — MEMORANDUM FROM THE COORDINATOR
A Coordinator is a member of the bargaining unit that acts as a liaison
between management, employees and students. The Coordinator’s

responsibilities include ensuring coverage for classes and generally overseeing
the smooth running of specified courses. In the Winter term of 2003, Ms.
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Sumitro’s Coordinator for the Health Assessment course was Mary Jane
Burrows. In March, Ms. Burrows wrote a four paged, single spaced
memorandum to Ms. Tosh, the Chair of the School of Health and Community
Studies, outlining numerous “concerns” arising out of the Health Assessment
course and Ms. Sumitro’s involvement. The “concerns” can be summarized as
Ms. Burrows’ lament that she had to spend an inordinate amount of time dealing
with issues that she felt Ms. Sumitro, as a full-time faculty member, should have
handled. This memo and its comments on Ms. Sumitro’s performance in that
course were considered by the College in Ms. Sumitro’s termination.
Accordingly, Ms. Burrows was subpoenaed by the Employer. However, Ms.
Burrows made it clear that she was a reluctant witness. She stressed several
times that she had written the memo to document her own workload complaint,
not to criticize Ms. Sumitro. Ms. Burrows acknowledged in her testimony that Ms.
Sumitro was a “good teacher” and had received positive evaluations from the
students in the course. Ms. Burrows expressed and displayed considerable
distress over the notion that this memo had played any role in Ms. Sumitro’s
termination. Nonetheless, the memo contains negative comments about Ms.
Sumitro’s performance. Therefore, these issues must be analyzed.

Ms. Burrows explained the genesis of the memo. She said that she had
been so stressed by the duties she was undertaking for this course that she had
been considering asking the Union to lodge a workload grievance. However, she
first spoke about these complaints to Ms. Tosh, who had suggested that the
concerns should be put in writing. Ms. Burrows testified that she had only
intended this memo as a message to management that too much was being
demanded of a Coordinator in this course. Ms. Burrows testified that if she had
intended this memo as a criticism of Ms. Sumitro, it would have been copied to
her. Instead, the memo was only sent to Ms. Tosh. However, Ms. Burrows
testified that she discussed most of the issues raised in the memo with Ms.
Sumitro, some of them “many times”, and some of which the grievor
acknowledged as valid, others not.

Ms. Tosh passed the memo on to Ms. Foulds. Ms. Foulds testified that
she was “astounded” and “taken aback” by the contents of this memo because it
raised performance issues with a course that Ms. Sumitro had taught before on
several occasions. Ms. Foulds clearly read the memo as a list of performance
concerns that were being raised by a colleague. This is understandable given
that the subject of the memo is entitled, “Bing Sumitro, Professor . . .” with the
course reference. The memo begins, “| am writing you re my concerns with the
full-time faculty, Bing Sumitro. . .” The memo ends with the comment, “If this
situation had happened with a part-time faculty, | would be cautious about bring
[sic] this faculty onto my team again.”

Ms. Foulds discussed the memo with HR, and it was then revealed to Ms.

Sumitro in April. A meeting was convened on Amy 12th to allow her to respond
to the memo, with Union representation present. Ms. Sumitro testified that she
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too was “shocked” by the memo and its allegations. She felt that the course had
gone well and the student “outcomes” had been positive. Ms. Sumitro admits that
she had spoken to Ms. Burrows about many of these issues. The issues
themselves did not come as a surprise to Ms. Sumitro because she said that as
soon as they were raised with her, she would understand and comply.
Thereafter, she assumed that the issue was resolved. What shocked Ms.
Sumitro was the fact that these issues were later documented and sent to
management to be used against her.

The memo was a major focus of the case. Therefore, regardless of its
author’s intentions, its contents and its impact must be analyzed. However,
because the memo is very detailed, only the themes or major items shall be
summarized.

o Problems arising from the timetable conflict

January 8, 2003, in response to an inquiry from Ms. Burrows about the
delivery of the course outline for the Health Assessment course listed on Ms.
Sumitro’s SWF, Ms. Sumitro replied that she would not be able to teach it
because she was timetabled to teach another course at the same time. From
Ms. Burrows’ perspective, this meant that she had only seven working days to
find an alternate teacher for the course. Ms. Burrows expected that a full-time
faculty member would have advised her of a workload problem earlier, and
certainly not only mention it in a response to a request for a course outline. Ms.
Burrows had assumed that Ms. Sumitro had received her timetable weeks earlier
in accordance with the Collective Agreement. However, this had not been the
case. In December of 2002, Ms Sumitro had not received her timetable for the
Winter 2003 classes before she left for the Winter break. This should have
occurred according to the Collective Agreement. However, upon her return in
January 2003, she discovered that she had been double-booked for one time
slot.

The parties agree that scheduling is not within the faculty members’
control. It is a function handled by the Registrar’s Office. Timetable conflicts are
never intended, but it is not unheard of for them to occur. Ms. Sumitro testified
that as soon as she became aware of the conflict, she informed Ms. Foulds and
the Coordinator about the problem and awaited a resolution and direction from
Ms. Foulds. The situation was resolved and the conflict was eliminated when the
Coordinator was able to “move people around” to allow for the delivery of all the
courses. But this did not occur without causing considerable distress and
inconvenience to Ms. Burrows.

Further, Ms. Burrows felt that a full-time faculty member should have
prepared the course outline and course resources for the assigned course. This
was the expectation in this department. The late notice of the problem for Ms.
Burrows meant that she had to spend a great deal of time, on short notice,
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looking for another teacher, preparing the course materials, making all the
necessary arrangements for the classes, all of which should have been done by
the course teacher. Then, three days before the class was scheduled to begin,
Ms. Burrows was told that the timetable conflict was resolved and that Ms.
Sumitro would be teaching that class after all. Ms. Burrows complained in the
memo and in her testimony that the time she spent on this issue took “time away”
from her other duties as a Coordinator.

Ms. Sumitro had several responses for the College with respect to this
aspect of Ms. Burrows’ memo. First, Ms. Sumitro reminded the College that she
had been requesting scheduling information from her Manager as late as
January 8" and only became aware of the timetable conflict later that day when
she received the communication from Ms. Burrows. Ms. Sumitro then explained
that she had immediately notified Ms. Burrows and the Manager of the problem.
Ms. Sumitro did not understand that it was within her power or that it was her
responsibility to resolve the problem; instead, she believed that it would be dealt
with by the Chair and the Registrar’s office.

Ms. Burrows’ evidence made it clear that she had assumed that Ms.
Sumitro had received the timetable much earlier in accordance with the
Collective Agreement. That was the basis for the criticism against Ms. Sumitro
for what appeared to be a delayed notice about the conflict. Upon being told of
the late delivery of the timetable, Ms. Burrows conceded that Ms. Sumitro would
have had to await direction from her manager to resolve the conflict situation.

With regard to the course outline, Ms. Sumitro conceded that she did not
prepare it, but she explained that when she had taught this course as a part-time
teacher, the Coordinator had always presented a prepared course outline to her.
She had not realized that there was a different expectation for full-time faculty.
However, she stressed that once the scheduling issue was resolved and the
expectation regarding the delivery of the outline made known to her, she did
submit a course outline in time for it to be distributed to the students. Ms.
Burrows testified that she had expected Ms. Sumitro to know that they were
required to prepare their own course outlines.

e The memo listed items that Ms. Burrows said required her to “put aside
coordinator duties” to review “course process” issues such as scheduling,
ordering of lab supplies and discussing “prep” time issues. Ms. Burrows
wrote that she had assumed that Ms. Sumitro would not require so much
“direction” because she had taught this course in the past. Ms. Burrows
also felt that a teacher in Continuing Education should not require so
much direction, and that Ms. Sumitro was seeking an inordinate amount of
assistance. As aresult, Ms. Burrows redirected her to another member of
faculty for assistance.
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Ms. Sumitro explained that she had only taught portions of this course in the past
and needed “some direction in terms of the completeness of the course”. She
also mentioned that there was a different focus in this course from what she had
taught in the past. She says she thought that the Coordinator was the proper
person to go to for pedagogical and practical assistance.

e The memo mentions that support staff had notified the Coordinator that
Ms. Sumitro had failed on two specific occasions to return the class
register to the designated spot, and that the support staff were “having to
track it down after every class”. The memo also mentions that it is the
responsibility of faculty to return the register.

Ms. Sumitro agreed that the class register had to be picked up and returned to
the appropriate office. However, she responded to this allegation by explaining
that she thought she had made a satisfactory arrangement with a member of the
support staff about the return of the directory on “Friday after class or the
following week, Monday”. Ms. Sumitro testified that no one had complained to
her about this arrangement or mentioned any problem to her until she received
this memo. She also denied the allegation/suggestion that the support staff
would have had to “track down” the register after “every class”.

e Ms. Burrows complained that she had received a request from Ms.
Sumitro to put a textbook on reserve in the library when it is the
responsibility of full-time faculty to do this themselves. The memo
mentions that Ms. Burrows then advised Ms. Sumitro of faculty
expectations regarding reserve texts when this issue arose.

Ms. Sumitro says that she was only asking if the Coordinator thought it would be
a good idea to have the books put on reserve, not that a request was being made
for Ms. Burrows to do the work herself. In her testimony, Ms. Burrows admitted
that she had not advised Ms. Sumitro about the department procedure before
this incident, but simply assumed that she would have known this.

e Ms. Burrows wrote of her “frustration” over the fact that Ms. Sumitro had
failed to submit a quiz for formatting and printing on a timely basis. The
memo states, “All faculty know that any quiz/exam must be in a week
before for formatting and printing.” The memo also reports that Ms.
Sumitro had improperly offered to take the quiz out for printing herself.
Ms. Burrows explained that this is not permitted because of security
concerns. The memo also reports that Ms. Sumitro had failed to have the
quiz itself validated by the Coordinator or the faculty. The memo states,
“Bing had been given previous quizzes to use but choose [sic] to use
questions that had not been validated by the Emergency RN faculty. My
frustration was that Bing did not communicate any of this to me as the
coordinator of the course. She just acted independently.”
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Ms. Sumitro testified that her previous experiences had never included a
requirement to submit quizzes a week before their delivery for formatting and
printing. As a part-timer, she had always had her quizzes printed by the support
staff upon receipt or she took them to a commercial copier for printing if
necessary. Ms. Sumitro stressed that she was willing to do this at her own
expense and that she had simply understood that she was acting within the
practice of some of her colleagues.

Ms. Sumitro also testified that she had been unaware of the expectation
that all quizzes had to be validated by the Coordinator or other faculty. She says
she had prepared tests “for years” with other Coordinators without having to
submit the questions for validation. Ms. Finnegan supported this evidence with
the testimony that she had never been required to submit quizzes to her
Coordinator prior to their printing or presentation. Ms. Sumitro also stressed that
she had spent a great deal of time adapting a previous quiz to make it more
compatible to the specific course content that she had taught. In her own
rebuttal memo, Ms. Sumitro wrote, | believe that professors have to be
autonomous, creative and up-to-date. Are these not expectations of what profs
should be?”

Ms. Burrows’ evidence revealed that the requirement of submitting
quizzes a week before delivery and of having them vetted by the Coordinator
was the practice in the Continuing Education Department. However, Ms.
Burrows could not recall if this had been explained to Ms. Sumitro. Ms. Burrows
also said that she had never counseled Ms. Sumitro against having the quizzes
printed off campus before these events, explaining, “I'd never think of saying
something like that. | didn’t know it was happening.” She says she simply
“assumed” that Ms. Sumitro was aware of the department practices.

e Ms. Burrows stated “concerns” over the “theoretical slant” of the
questions on this quiz. The memo also states: “I had discussed less
theory and more practical with Bing in the Queensway Carlton contract,
and she failed to follow my instruction once again in this matter.”
However, the memo also notes that the next quizzes submitted by Ms.
Sumitro did meet expectations.

Ms. Sumitro countered this remark, by saying, “I'm the one who taught the
course. | wanted my students to know the significance of the content, theories
and practicality of what they were doing and the results.” She also defended her
presentation of the course with the assertion of academic freedom and the
assurance that she had taught the course so that students would be able to “use
their knowledge to make critical judgments”.

The “Queensway Carlton contract” was also mentioned by Ms. Foulds as

a factor in the decision to terminate. When asked to explain her concerns, she
admitted that she had minimal direct contact with this issue, but she did say that
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she “understood” that there had been concerns from the students about Ms.
Sumitro placing too much emphasis on theoretical, rather than practical, issues.
That is consistent with the words in the Burrows memo. However, Ms. Foulds
was unable to recall details, and she admitted that she had made no inquiries
about the alleged concerns, nor did she attempt to determine whether the
allegation accurately reflected the client’s concerns, or to verify if the concerns
were legitimate.

The Union called Janice Bissonnette as a witness. She was a nurse
specialist at the Queensway Carlton involved in contract with the College for the
Health Assessment course taught by the grievor. Ms. Bissonnette was
responsible for ensuring that the contract was fulfilled, and as such was aware of
the students’ evaluations of the course. She said that the evaluations of Ms.
Sumitro were positive and included requests for additional courses. These had
been forwarded to the College. Ms. Bissonnette testified that when she became
aware that there were “rumours” about Ms. Sumitro’s mishandling of the course,
she contacted Ms. Tosh to say that any complaints about Ms. Sumitro’s teaching
had not originated from her hospital and should be put to a stop. Ms.
Bissonnette accepted Ms. Tosh’s assurance that the matter “would be dealt
with”. It must also be pointed out that Ms. Burrows admitted that she had heard
no complaints regarding Ms. Sumitro’s handling of the Queensway Carlton
contract, and confirmed that positive assessments had been achieved.

e Ms. Burrows noted her “concern” about “the amount of time that was being
spent in class on theory and not physical assessment techniques” in Ms.
Sumitro’s class. The memo states that this concern arose after Ms.
Burrows taught six hours of the course towards the end of the term during
a “non-contact week” in the grievor's schedule. Ms. Burrows reported that
the students stated that Ms. Sumitro “never demonstrated any skills”. The
memo also suggests failings in developing the students’ “physical
assessment techniques”. However, the next paragraph of the memo
notes that the students “tested well” on their practical exams at the end of
the course.

Ms. Sumitro took grave exception to the critical comments about her teaching.
She felt it was “unethical” for her colleague to solicit information from students
that would be used against her, and she denied that she had failed to
demonstrate skills. She also pointed out that she got “excellent” feedback from
the students, the students were “motivated”, and that they had good examination
results. This is not disputed by the College.

The memo concluded with Ms. Burrows’ lament that she had to spend “a
lot of time” with this course, which took time away from her “coordination duties”.
She added, “I would only expect to give this much direction and orientation to a
first time professor.” She testified that she did not anticipate the need for this
much attention to Ms. Sumitro because she had taught the course as a part-time
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teacher in the past, and the course materials were in place because the course
had been run for many years. However, while giving evidence, Ms. Burrows
admitted that she had made many assumptions about what Ms. Sumitro should
or would have known, i.e., the fact of the timetable conflict, that quizzes in
Continuing Education were always vetted before release, that the faculty were
expected to prepare the course outlines, that quizzes could not be taken outside
for copying, and/or that they had to be submitted for printing one week in
advance.

The Union called evidence through other Coordinators who spoke of very
different approaches they take or have taken to the role in relation to other
faculty. They said that they would not have attended another’s classes, spoken
against another’s approach to a subject and/or do not share the stated concerns
about the printing and preparation of quizzes. They spoke about taking quizzes
to outside printers and about never having to have their quizzes vetted. None of
these witnesses would have dealt with Ms. Sumitro or her class in the same way
as Ms. Burrows. However, none of them were coordinating the course the
grievor was teaching as a full-time teacher or at the times relevant to this
grievance.

The Burrows memo was first given to Ms. Tosh, who forwarded it to Ms.
Foulds. Dean Cormier was then made aware of it, and she recalls discussing the
memo with Ms. Tosh in order to address Ms. Burrows’ workload concerns, her
fatigue and her ensuing illness. Dean Cormier described her perception of the
memo as a document being “intended to deal with frustrations that needed to be
addressed”. She said, “| didn’t take it as a criticism of Bing. | took it as, these
are things that Mary Jane expected Bing to do and that weren’t being done.”

Ms. Foulds met with Ms. Sumitro and a Union representative to discuss
the contents of the Burrows memo on May 12th. Neither Dean Cormier nor Ms.
Foulds had discussed the contents of the memo or the issues with Ms. Burrows.
However, Ms. Sumitro was given an opportunity to respond to the comments and
concerns in the memo. She did this in detail, setting out the explanations and
denials outlined above. Ms. Foulds testified that the College considered the
grievor’'s detailed responses. However, Ms. Foulds’ reaction to the responses
was critical. She said, “Once again, | did not see any acknowledgement of
anything in the memo that she should take responsibility for or that she could
have done things differently.”

The Decision to Terminate

The letter of termination is dated two days after the meeting with Ms.
Sumitro and the Union representative about the Burrows memo. Ms. Foulds
testified that that she met and discussed the situation with the Dean and the
College’s Director of HR after the meeting. She describes this as a “pivotal” time
in the academic year when workloads have to be assigned for the Fall programs.
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According to Ms. Foulds’ evidence, the decision to terminate was made by them
at this time. However, Ms. Foulds resisted the suggestion that the Burrows
memo was a critical factor in the decision. She explained, “We reflected upon
one and a half years of ongoing issues, concerns with a probationary employee,
and that by providing her with a full workload for Fall 2003 we might be saying
that her performance was acceptable, but it was not. So rather than give her the
workload, a decision was made to terminate her employment at that time.” In
explaining the impact of the memo on the decision to terminate, Ms. Foulds said
it was simply “another red flag along the way. We put it all together - no
acknowledgement of things she should or could have done differently, or how
communication could/should have improved. At this point it was a collection of all
things put together. . . There wasn’t a collective sense that things were getting
better. . . There really was no indication that Bing was ready or able to make
changes to work as a full-time faculty member at Algonquin. . . . It was the one
and a half years - the consistent flags going up. We thought we were doing well
until the next incident. It was truly everything all together.”

Ms. Foulds was very concerned that Ms. Sumitro had consistently failed to
take responsibility for her errors and had refused to acknowledge that any
concerns of the College were legitimate. Although it was acknowledged that Ms.
Sumitro always offered explanations and “clarifications” regarding any concerns
that were raised with her, Ms. Foulds was unsatisfied with Ms. Sumitro’s refusal
to acknowledge the validity of any of management’s concerns, especially given
her probationary status. The preceptorship and leave issues were highlighted as
prime examples. Ms. Foulds said she was looking for Ms. Sumitro to
acknowledge that she could or should have done something differently, but she
never did. Ms. Foulds’ obvious and recurring frustrations were caused by her
perception that Ms. Sumitro never seemed to acknowledge that the College was
raising legitimate grounds of concern about her performance. Ms. Sumitro
always acted on the defensive, explained her conduct and/or denied allegations,
whereas Ms. Foulds was looking for some acknowledgement that the grievor
understood the College’s concerns. This is why Ms. Foulds said that she kept
raising the same concerns with the grievor and why, in turn, Ms. Sumitro became
so frustrated about having to deal with the same issues so many times. This
theme was pivotal to the College’s justification for the termination and was
explored in depth with Ms. Sumitro during her cross-examination. She was
asked repeatedly whether the College’s concerns were “legitimate.” Ms.
Sumitro was prepared to agree that virtually all the areas of concern were
legitimate, but never admitted that there was any factual basis for the allegations
that were being made against her.

The intense cross-examination of Ms. Sumitro on this subject lead up to
the following exchange:
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Would you agree that the College has the right to assess a
probationary teacher’s suitability for full time employment at the

College?

A Yes, | agree.

Q. Would you agree that when the College raises a concern, they
have a right to a satisfactory response?

A Yes.

Q. Is it your position that if the College isn’t satisfied that
you've acknowledged their concerns, they can only talk about it
once?

A No, provided that a full explanation had been given. | don’t know
what more they want from me. I'm trying to give my best. What is
it? I've changed. I'm doing what you want. What more sir?

Q. Is it your position that all of your responses to the College were
satisfactory or should have been satisfactory to them?

A Should have been satisfactory, yes. I've tried my best.

Q. Is it your position that you acknowledged and took responsibility for
every legitimate concern brought to your attention by the College?

A Yes.

The cross examination then focused on what Ms. Sumitro meant when she said
that she had answered all the College’s “legitimate” concerns. Counsel for the
College asked her to list what she considered to be the legitimate concerns of the
College. This question was then clarified by asking her to explain what she had
felt had been “legitimate things for the College to be concerned about." She then
listed the following:

¢ Not visiting the preceptor for a two week period

e Communicating with the Coordinator about going to the RNAO meeting

e Having taken the one day PD [leave] “without permission” for the
conference

e Changing the [evaluation and/or teaching] tools

Having no strategies in regards to communication and no commitment to

communicate with her manager

Failing or “refusing” to attend the October 25" meeting with her manager

Refusing to attend the October 4™ curriculum development meeting

Refusing to follow hierarchy

Concerns about team work

Ms. Sumitro described these as legitimate concerns, but kept repeating that she
had responded to all of them. In re-examination, counsel for the Union asked
Ms. Sumitro what “impact” her responses appeared to have on the College. She
replied, “Nothing.” These exchanges regarding the “legitimacy” of the College’s
concerns and the grievor’s responses epitomize the polar differences between
the grievor and the College with respect to the issues that lead to the termination.
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