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INTERIMARBITRALAWARD

I

ThegrievanceofMs MaxineStenning aprofessor

arisesfromherlayoffinAugust1996 followingnoticeoflayoff

inMarchofthatyear Sheisentitled undertheseniority

provisionsofthecollectiveagreement tobumpordisplacea

junioremployeeifshehasthecompetence skillandexperienceto

fulfiltherequirementsofthejunioremployeesposition

Thecollectiveagreementprovidesthatanyemployee

seekingtobumphastoidentify atthetimeofreferringthe

grievancetoarbitration twofulltimepositionswhichheorshe

claimstherighttooccupy Thegrievorhasnamedtwoemployees

withlessseniority Ms AnitaAgarandMr BrianDwyer into

eitherofwhosepositionssheaskstobereassigned

Apreliminaryquestionarisesinrelationtothe

grievorsclaimtoMr Dwyersposition Mr Dwyer itappears has

onlyoccupiedhispresentpositionsincethespringof1996 Hehad

himselfbeengivennoticeoflayoff whichtheCollegelater

rescindeduponhisbeingassignedtoapositionrecentlyvacatedby
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Ms DebbieHoffmann Mr Dwyer itappears doesnotteachthesame

coursesasMs Hoffmanndid althoughheoccupiesherposition The

unionrequesteddocumentationfromtheCollegeconcerningthe

coursestaughtbyMs Hoffmannwhensheoccupiedtheposition The

Collegerefused sayingthattheinformationsoughtisnotrelevant

tothegrievance Theunionhasnowaskedustoorderthe

productionofthedocumentsinquestiononthegroundthattheyare

arguablyrelevanttothegrievance

Thisawardislimitedtoaconsiderationoftheprelimi

naryissueoftherelevancetothisgrievanceofMs Hoffmanns

employmenthistory

II

Theprovisionsofthecollectiveagreementthatwere

referredtoinargumentarethese

Article27
JOBSECURITY

WhentheCollegedecidestolayoffortoreduce2706
thenumberoffulltimeemployeeswhohavecompletedthe
probationaryperiodortransferinvoluntarilyfulltime
employeeswhohavecompletedtheprobationaryperiodto
anotherpositionfromthatpreviouslyheldasaresult
ofsuchlayofforreductionofemployees thefollowing
placementanddisplacementprovisionsshallapplyto
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fulltimeemployeessoaffected Whereanemployeehas
thecompetence skillandexperiencetofulfilthe
requirementsofthefulltimepositionconcerned
seniorityshallapplyconsistentwiththefollowing

i AnemployeewillbereassignedwithintheCollege
toavacantfulltimepositioninlieuofbeing
laidoffiftheemployeehasthecompetence skill
andexperiencetoperformtherequirementsofa
vacantposition

iiFailingplacementunder2706 i suchemployee
shallbereassignedtodisplaceanotherfulltime
employeeinthesameclassificationprovidedthat

a thedisplacingemployeehasthecompetence skill
andexperiencetofulfiltherequirementsof
thepositionconcerned

b theemployeebeingdisplacedhaslesserseniority
withtheCollege

LayOffGrievances

Anemployeeclaimingimproperlayoff2708A
contrarytotheprovisionsofthisAgreement shall
stateinthegrievancethepositionsoccupiedbyfull
timeemployeesandnonfulltimeemployeeswhomthe
employeeclaimsentitlementtodisplace

IfthegrievanceisprocessedthroughStep22708B
thewrittenreferraltoarbitrationin3203shall
specify fromthepositionsoriginallydesignatedin
2708A twofulltimepositions orpositionsoccupied
bytwoormorepartialloadorparttimeemployees the
sumofwhosedutieswillformonefulltimeposition
whoshallthereafterbethesubjectmatterofthe
grievanceandarbitration

Mr Wright onbehalfoftheunion statedthatthe

underlyingdisputebetweenthepartiesonthispreliminarymatter

relatedtotheidentificationordefinitionofthe position
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occupiedbyMr DwyerforthepurposesofArticle2706 ii a

Itwasarguable hemaintained thatthegrievorcouldsatisfythat

provisionbydemonstratinghercompetence skillandexperienceto

teachthecoursespreviouslytaughtbyMs Hoffmannwhileshe

occupiedtheposition Therewasnogoodreasontorestrictthe

inquirytothecoursesthatMr Dwyerwascurrentlyteaching

Mr WrightnotedthatMr Dwyerhadpresumablybenefittedfroma

broadreadingofArticle2706 iwhenhewasreassignedto

Ms Hoffmannspositionafterreceivingnoticeoflayoff andthe

grievorshouldlikewisebenefitfromabroadreadingofthe

provision Inthecourseofhissubmissions Mr Wrightreferredto

ReSt ClairCollegeandOntarioPublicServiceEmployees Union

1989 6LAC 4th 442 Carter

AccordingtoMr Raymond counselfortheCollege the

grievorwasattemptingtolayclaimtothreepositions namely

Ms Agars Mr Dwyers andMs Hoffmanns UnderArticle2708B

shewaslimitedtotwopositions Havingidentifiedthepositions

heldbyMs AgarandMr Dwyerinthereferraltoarbitration the

grievorcouldnotnowaddMs Hoffmanns Theissueonthemerits

ofthegrievancewillbewhetherthegrievorhasthecompetence

skillandexperiencetofulfiltherequirementsoftheposition

occupiedbyMs AgarorthatoccupiedbyMr Dwyer Theduties

performedbyMs Hoffmannwhensheoccupiedthepositionnowheld
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byMr Dwyercouldnotberelevanttothisgrievance Mr Raymond

referred inadditiontoReSt ClairCollege supra toReNiagara

CollegeofAppliedArtsandTechnologyandOntarioPublicService

EmployeesUnion unreportedawardofarbitratorBrown dated

October31 1989

III

ReSt ClairCollege supra wasacasesimilartothis

one andinvolvingthesameprovisionsofthecollectiveagreement

thoughdifferentlynumbered Theissuetherewaswhetherthe

grievor whosoughttodisplaceajunioremployee hadtodemon

stratethathehadthecompetence skillandexperiencetoteach

thecoursesthenbeingtaughtbythejunioremployee orwhetherit

wassufficientthathehadthecompetence skillandexperienceto

occupyapositionasateachingmasterinthejunioremployees

section Theboardofarbitrationstatedthefollowing atpages

4456

Aswereadthislanguage ofwhatisnowart 2706 it
expressesanintentionthatthecompetence skilland
experienceofthedisplacingemployeebemeasured
againstthebenchmarkofthecontentoftheposition
beingclaimed Theproblem however istodefinethe
contentofthatpositioninanobjectivemannersoasto
maintaininthelayoffsituationabalancebetween
respectforseniorityandrecognitionthatanemployer
isnotrequiredtoreorganizeitsworkassignmentsto
accommodatetheparticularqualificationsofamore
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senioremployee Insituationswherejobcontentisnot
welldefined asinthiscase thistaskcanpose
considerabledifficulties

Intheboardsview whatonemustdointhiskindof
caseistodeterminethecorepatternofdutiesand
responsibilitiesperformedbyanincumbentteacher
duringthecourseofheremployment Itisthiscore
patternofdutiesthatformsthecontentoftheposition
againstwhichthecompetence skillandexperienceofa
displacingemployeemustbemeasured Ifitcanbe
establishedthatadisplacingemployeeiscapableof
performingthecorepatternofdutiesand
responsibilitiesbeingperformedbyanincumbentwith
lessseniority thenunderthetermsofart 805 now
art 2706 theincumbentwouldbedisplaced

Indeterminingthiscorepatternofdutiesandresponsi
bilities however itisnotsufficienttotakea
snapshotofthedutiesandresponsibilitiesatjustone
pointintime Notonlymaysomeofthedutieschange
fromsemestertosemester butsomemayalsobe
peripheraltothecentralcoreofduties Rather what
wemustdoistoexaminetheactualworkassignments
giventoanincumbentoveranextendedperiodoftimeto
identifythebasicpatternofdutiesand
responsibilitiesperformedbythatincumbent Itisthis
corepatternofdutiesthatmakesupthe position and
providesanobjectivestandardagainstwhichtomeasure
thecompetence skillandexperienceofthedisplacing
employee

Itiscleartous fromaperusalofthepassagejust

cited that indefiningthe position whichthegrievormust

demonstrateshewascapableoffilling wemustrestrictour

inquirytothecorepatternofcoursestaughtbyMr Dwyeratthe

College ItisMr Dwyerwhomthegrievorseekstodisplace not

Ms Hoffmann AsarbitratorCarterwroteintheabovenotedaward

whatonemustdointhiskindofcaseistodeterminethecore
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patternofdutiesandresponsibilitiesperformedbyanincumbent

teacherduringthecourseofheremployment emphasisadded We

takethisasarecognitionthat sincejobcontentinthistypeof

situationisnotwelldefined thefocusshouldbeonthecourses

taughtbythejunioremployeethroughouthisorherteachingcareer

attheCollege ratherthanonthecoursestaughtbyprevious

incumbentsofthepositionoccupiedbythejunioremployee Itisa

recognitionthatthesenioremployee ifsuccessfulonthegriev

ance willbereplacingthejuniorone and asstatedinRe

NiagaraCollege supra atpage9 thedisplacingemployeemustbe

fullycapableofsteppingintotheshoesoftheincumbent It

follows inourview thatcoursestaughtbypreviousincumbentsof

thepositionoccupiedbythejunioremployeecanbeofnorele

vance

TheprocesswherebyMr DwyercametobeassignedtoMs

Hoffmannspositionisalsoirrelevanttothisgrievance inour

view Theunionhasnotallegedanyimproprietyinthatassignment

and inanyevent wecouldscarcelydealwithsuchanallegation

inthecontextofthepresentgrievanceevenifonehadbeenmade

Wemustthereforedismisstheunionsrequestforthe

productionofdocuments Thehearingwillcontinueonthedates

previouslyfixed
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DATEDatThornhill Ontario this dayofJune1997

MichaelBendel
Chair

IconcurIdissent
Ren St Onge
Collegenominee

IconcurIdissent

Michael
Sullivan

Unionnominee


