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INTRODUCTION

ThegrievancesofMr RichardSpence aprofessorinthe

BusinessandComputerStudiesDepartment challengetheemployers

decisiontoimposetwosuspensionswithoutpayonhim foratotal

ofeightweeks fortheallegedsexualharassmentoftwostudents

InaninterimawarddatedJuly19 1996 weexplained

theprocessfollowedbytheCollegeininvestigatingtheharassment

complaintsandindecidingtosuspendthegrievor Inbrief the

CollegeestablishedBoardsofHearing pursuanttoitspolicyon

discriminationandharassment TheBoardsheardthegrievor the

complainantsandotherwitnesses concludedthatthecomplaints

werewellfounded anddecidedwhattheappropriatepenaltyshould

be TheCollegeimplementedtheBoards decisions Inourinterim

award wedecided withboardmemberGallivandissenting that

whilewewouldadmitthereportsoftheBoardsofHearingforthe

purposeofestablishingtheprocessfollowedbytheCollege we

were notpreparedtogiveanyweighttothefindingsoftheBoards

ofHearingindecidingwhetherthesuspensionsimposedonthe

grievorwereforjustcause
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Followingtheissuingofourinterimaward weheld

furtherhearingstoreceiveevidenceandargumentsonthesubstance

ofthegrievances

Thegrievordeniesanywrongdoingonhispart Thereis

asharpconflictbetweenthegrievorsversionofeventsandthe

complainants Theuniondoesnotdisputethat iftheeventswere

asdescribedbythecomplainants thegrievanceswouldhavetobe

dismissed

Thegrievor itmightbenoted was51yearsoldatthe

timehegavehistestimony

COMPLAINTOF STUDENTC

StudentCsversionofevents

StudentC whosedateofbirthisAugust20 1974

registeredintheBusinessSalesProgramattheCollegeinAugust

1994 Itwasatwoyearprogram Shelivedinresidenceatthe

College

StudentCtestifiedthattherewereabout28studentsin

thefirstyearoftheprogram ofwhomonlyfourorfivewere

women Thegrievortaughtmostofthefirstyearcourses
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Thefirstsignificantcontactbetweenthegrievorand

StudentCoccurredafterthetermwasacoupleofweeksold

StudentCwalkedoutattheendofaclassonedayatthesametime

asthegrievor Thegrievorsatdowntohaveacigarette and

StudentCsatdownnexttohimtochat StudentCwaswearinganew

outfitwhichhermotherhadjustboughtforher Thegrievorhad

recentlybeentalkingtohisstudentsaboutappropriatebusiness

attire StudentCaskedthegrievorwhetherhernewoutfitwouldbe

suitableforsalesvisitsandpresentations Thegrievorresponded

thatitwouldbesuitableprovidedshewasnotwearingworkboots

whichiswhatshewaswearingatthetime StudentCsaidthat

ifsheweretowearitforwork itwouldbewithdressshoesand

nylons Thegrievorreplied Thatsoundsnice Imgettingexcited

already StudentCtestifiedthatshethoughtthiswasaweird

thingforherprofessortosay Itmadeherfeeluncomfortable

Afewdayslater ontheafternoonofMonday September

19 1994 thegrievorandStudentCencounteredeachotheratthe

samelocation followingoneofthegrievorsclasses Therestof

thefirstyearstudentsweregoingtoaComputerclass Thegrievor

askedStudentCwhyshewasnotgoingtotheComputerclass to

whichsherepliedthatshedidnotthinkshewaslearningalot

there Thegrievorsaidtoher Well ifyourenotgoingto
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Computersanyway wouldyouliketogoandhaveadrink StudentC

accepted Shetestifiedthatsheknewthegrievorwasinthehabit

ofhavinglunchanddrinkswithhisstudents Theywent inthe

grievorscar toabarcalledOTooles Itwasperhaps300pm

whentheyarrived Theyordereddrinks TheytalkedaboutStudent

CsabsencefromtheComputerclassandaboutotherstudents

opinionsoftheclass AccordingtoStudentC itwascommon

knowledgeamongthestudentsthatthegrievorreturnedeveryweek

endtohishomeinTorontoandlivedinBellevilleduringtheweek

InthecourseoftheirconversationatOTooles thegrievortold

herhehadthoughtaboutherovertheweekend Hesaidhehad

triedanewwineandhadthoughtthatshewouldhaveenjoyedit He

addedthatthepreviousweek whentheyhadbeentalkingabouther

newoutfit hehadfeltsomethingbetweenthem Theyhadtwoor

threedrinkseach TheconversationturnedtoStudentCsfinancial

situation shewasessentiallybroke Thegrievoraskedherifshe

wouldliketohavedinnerwithhimthatevening Sheagreed She

testifiedthatshedidsofortworeasons firstly thegrievorwas

herteacherandshedidnotwanttogetonhisbadside

particularlyasshewasnotaparticularlystrongstudent and

secondly inviewofherfinancialsituation shedidnotwantto

turndownafreemeal

StudentCtestifiedthat afterleavingOTooles they
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drovebacktotheCollege Thegrievortoldherhehadtosetupa

computerfor Harvey acolleague andsotheywenttothe

grievorsoffice Heshowedheracomputerprogramhehadthat

suggestedwhichwinesshouldaccompanydifferentfoods Whileshe

satathiscomputerhetalkedonthetelephone Hethencameup

behindher puthishandsonhershouldersandkissedthetopof

herhead Shestoodupandannouncedshehadtogototheresidence

tochange Asshewalkedtowardsthedoorofhisoffice heagain

kissedher thistimeonthemouth Shepushedhimaway andsaid

shewasgoingtochange

StudentCmetthegrievoroutsideherresidencethat

eveningatabout630 Hewasinhiscar Hetoldherhehada

bottleofwineinthecarandhethoughttheymightdosometasting

beforedinner Sheagreed andtheydecidedtogotoZwicksPark

Oncethere heparkedhiscar theygotout andheremovedfrom

thetrunkabottleofwineandtwocrystalglassesinabox They

walkedtoabenchnearthewater satdown andstartedtastingthe

wineandtalkingaboutwines Asthetemperaturedropped StudentC

acceptedthegrievorsofferofhisjacket Heputhisarmaround

hershoulder Hekissedheronthemouth StudentCsaidthey

shouldgotodinner Thebottleofwinewasfinishedbynow

TheydrovefromZwicksParktotheLobsterTrap
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restaurant Theyorderedfood aswellasabottleofwine The

conversationduringdinnerwasmainlyonmattershavingtodowith

theCollegeandtheBusinessSalesProgram Theylefttherestau

rantatabout1030pm

Whentheygotbackintothegrievorscar StudentC

saidshehadtoreturntoherresidenceasshehadan800am

classthenextday Shetestifiedthatshewastiredandhaddrunk

morethanherusuallimitofalcohol Thegrievorputacassettein

thedeckandaskedherifshecouldidentifythesinger addingit

wassomeonefamous Thesingerwasinfactthegrievorhimself As

hedroveawayfromtherestaurantparkinglot hedidnottakethe

roadthatwouldbethemostdirectroutebacktotheCollege She

toldhimhewasgoingthewrongway Herepliedthathethought

theyshouldgobacktoZwicksParkforafewminutes

ThegrievordrovetoZwicksPark andparkedhiscar

HestartedtokissStudentC Heundidherjacketandfondledher

Hesaidhewantedtohavesexwithher andthathewantedtosee

herhavesexwithanotherwoman Shepushedhimaway Hetoldher

torelax Shestartedtocry Heagaintoldhertorelax She

pushedhimawayasecondtimeandtoldhimshecouldnotdothis

Thegrievorstoppedhisadvances Hedroveherbacktoher

residence Outsidetheresidence heaskedhertogoouttodinner



8

withhimagainthenextweek Headdedthathewantedtospendthe

nightwithherandthatmaybetheycouldgetahotelroom She

repliedthattheywouldhavetoseeaboutthat andshegotoutof

thecarandwentintoherresidence Itwasbynowaboutmidnight

Shetestifiedthatshefelt kindofsick aftergetting

outofthecar Shewonderedwhethershehadjustblownherentire

collegecareer andwhethershewouldeverbeabletogobackto

oneofthegrievorsclasses

StudentCtestifiedthat onceinherresidence she

wenttoseeMr ScottSeward afellowstudentwhowasaResidence

Assistant Shewascryingandshaking shetestified Theytalked

aboutwhathadhappened Hesaidhewouldtalktosomeoneatthe

Collegesoastoadviseherwhattodo Sheinsistedhenotuseher

name sinceshewasconcernedabouttheconsequencesofmakinga

complaintagainstherteacher Thenextday shewasintroducedto

Ms NancyRabb acounsellor withwhomshediscussedthegrievors

attentionstoher Shewastoldofthepossibilityofpursuinga

formalcomplaint buttooknodecisionatthetime

StudentCtestifiedthat followingthatevening she

wastoouncomfortableinthegrievorspresencetoattendhis

classes Shetriedacoupleoftimes butleftbeforeheeven
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showedup Shestartedgettingdepressed Herdoctorprescribedan

antianxietydrug lorazepam butitonlymadeherfeelworse She

wascryingalot

OnOctober4 1994 aclasspartywasheldatalocal

bar theSambaCaf StudentCdecidedtoattend accompaniedbya

malestudentfromanotherprogram Thegrievorwasalsothere He

talkedtoheracoupleoftimes Heaskedhertodance butshe

refused Heaskedheragain andshereluctantlyagreed The

grievorboughtheradrink ashedidforsomeotherstudents At

onepointintheevening whilethegrievorwassittingatasmall

tabletalkingtootherstudents StudentCcametothetableasshe

wantedtotalktooneoftheotherstudentsthere Shesatdown

brieflyonthegrievorsknee facingawayfromhim Shetestified

Iwasanidiottositonhisknee Later whileStudentCwas

talkingtosomeotherstudents thegrievorcameupbehindherand

puthishandonherbuttocks Sheturnedaround Nothingwassaid

betweenthem Thegrievorwalkedaway

Atalaterdate thegrievorapproachedStudentCon

campusandaskedtotalktoher Shestartedcryingandsaid not

now Thegrievorwalkedaway Twoofherfriendscametocomfort

herandtalktoher ItwasthenthatStudentCwenttoseeMs

Rabbanddecidedtomakeaformalcomplaintagainstthegrievor
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Shetestifiedshesimplycouldnotdealwiththesituationany

more

Mr SewardtestifiedaboutStudentCsvisittohis

apartmentfollowingherdinnerwiththegrievor Heestimatedthe

timeofherarrivalasbetween1130and1145pm StudentC he

testified wasshaking hervoicewashoarse hereyeswere

bloodshot andhermakeupwasstreakedfromtears Shewasdistant

andwouldnotlookMr Sewardstraightintheeye Itwasclearto

himthatwhileshewantedtotalkandhadsomethingtosay shewas

hesitanttoopenup Shethentoldhimthatshehadjustbeenout

withoneofherinstructors thattheyhaddrunkwineinZwicks

Parkandhadgonefordinner StudentCtoldhimithadstartedoff

casuallyandhadthenprogressed Shesaidthatsheshouldhave

seenthesignsofsomethinghappening Shewasreluctanttogointo

details Shesaidthattheinstructorhaddonethingstohershe

didnotlike AsStudentCwasexplainingthereasonswhyshewas

upset Mr Sewardhimselfbecameuncomfortable andsuggestedshe

talktotheResidenceManager awoman ortoaCounsellor Student

CagreedtoseetheResidenceManagerthenextday Mr Seward

testifiedthat thenextday heaccompaniedStudentCtothe

ResidenceManagersoffice

Ms RabbtestifiedthatshewasaskedbytheResidence
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ManagertogotoherofficetomeetStudentCthatday Shespoke

toStudentCalone SheexplainedtoStudentCwhatheroptions

were StudentC shetestified tooknodecisionatthetimeasto

whatshewoulddoaboutthegrievorsadvancestoher Thereafter

StudentCstoppedbyMs Rabbsofficeafewtimestodiscusshow

shewasfeeling Ms RabbwasconcernedaboutStudentCsschool

worksufferingasaresultofherinteractionswiththegrievor On

onesuchvisit StudentCtoldherthatshewantedtolauncha

formalcomplaint andMs Rabbassistedher Thecomplaintisdated

October6 1994
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AfterthegrievorhadrespondedtoStudentCsformal

complaint shewasgivenanopportunitytomakeobservationsonhis

reply Sheconcludedherobservations datedNovember3 1994 with

thefollowing

OneofthefewthingsthatIagreewithRichardonis
hisexpectationthattheCollegewillbringthese
complaintstoasatisfactoryresolution Whatwouldbea
satisfactoryresolutionforme Iwouldliketosee
RicharddismissedfromhispositionofProfessorat
LoyalistCollege Inaddition Idontthinkheshould
beallowedtoteacheveragainasIwouldhatetosee
anotherpersongothroughthesamepersonalhellthatI
amenduringrightnow

Thegrievorsversionofevents
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Thegrievortestifiedthattherelationshipbetween

studentsandfacultyintheBusinessSalesProgramwasinformal

Thisresultedfromaconsciousdesireonthepartofthefacultyto

fosteraparticularatmosphere Facultymembersandstudents

frequentlysocializedwitheachother withprofessorsgoingto

restaurantsandbarswithstudentsandbeinginvitedtostudents

parties Theywereallonfirstnametermswitheachother He

frequentlyputhisarmsaroundstudentsandhuggedthem Amongthe

thingshetaughttothestudentsintheProgramwerebusiness

etiquetteandsocializing includinganintroductiontogolf

properattire andfinewineandfood subjectsonwhichmanyof

thestudentswerequiteignorant

ThegrievortestifiedthatheobservedStudentCin

classandwithherpeers andnotedthatshewasloud extroverted

andmoody Hebelievedthatshehadpreviouslytakencoursesin

HotelManagementorFood Wine andheknewshehadaninterestin

thesethings

Hetestifiedthatheencounteredheroutsideclassone

afternoon Shetoldhimtheoutfitshewaswearingwasanewgift

fromhermother andsheaskedhimifhelikeditandifitwould

beappropriatebusinessattire Herepliedthatitwouldbe

suitable butnotwithherworkboots Hefeltthefabric Student
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C hetestified wasclearlypleasedwithhowshelooked which

promptedhimtocommentthatitwasprettyexcitingtogetanew

outfit Hetestifiedthathehasadaughterofaboutthesameage

asStudentC andheknewhowexcitedshebecamewhenshegotnew

clothes

Afewdayslater onSeptember19 hetestified Student

Ctoldhim astheyexitedoneofhisclasses thatshewouldnot

begoingtoherComputerclass Sheexpressedsomenegative

opinionsabouttheComputerclass Hesaidthattheyshouldchat

aboutthatoveradrink Oneofthem hecouldnotrememberwhich

suggestedgoingtoOTooles whichisclosetothecampus At

OTooles theychattedaboutComputersandabouttheexperiences

ofotherstudentswiththeProgram Theydiscussedschool andhow

StudentCfeltaboutit TheythenwentintoadiscussiononFood

Wine Hesuggestedthatshemakeapresentationtotheclasson

someaspectofFood Wine Shesaidshedidnothaveenoughmoney

forfinefood Theythenwentontodiscussthecostoffood He

suggestedthatsheshouldlookforaparttimejob Hethenoffered

tobuyherdinner addingthattheycouldalsodosomewine

tasting Sheagreed andaskedtobedrivenbacktoherresidence

sothatshecouldchange Theyspentbetweenonehourandoneand

onehalfhoursatOTooles Heestimatedtheyhadtwodrinkseach

whilethere
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ThegrievordeniedtellingStudentC atOTooles that

hehadthoughtaboutherovertheweekendorthathehadfelt

somethingbetweenthemthepreviousweek Hetestifiedthathemay

havetoldherthat thepreviousweekend itwashis28thwedding

anniversaryandthathehadbeenouttodinnerwithhiswifeand

daughter Healsomayhavetoldherthatshewasmature thiscould

havebeensaidwhiletheywerediscussingtheageandmaturityof

studentsintheProgram

Hetestifiedthat afterleavingOTooles hedroveher

backtoherresidence Theyagreedtomeetat630thateveningand

gofordinner Shegavehimhertelephonenumber Hethenwentto

buysomewine drovehome changedandpickedupthewineglasses

Hemether asarranged at630pm

Thegrievordeniedthattheywenttohisofficeafter

OTooles HedeniedsayinganythingtoStudentCaboutsettingup

acomputerforHarvey Hetestifiedthathehadacolleaguebythat

name butHarveywasacomputerexpertandinnoneedofthe

grievorsassistancetodoanythingwithcomputers Heacknowledged

thathehadacomputerprogramthatmatchedwinewithfood but

statedthathehadmentionedittothestudentsinclass
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AfterpickingupStudentCat630pm hedroveto

ZwicksPark Hetoldherhehadpickedupsomewinefortasting

Theysatatabenchinthepark openedthebottleofwine and

startedtasting Theydiscussedwinetasting andawarenessof

senses Thebottleofwinewasonthebenchbetweenthem StudentC

saidshewasfeelingcold sohepassedherhisjacket Theythen

returnedtohiscar andshegavehimbackhisjacket Hedenied

kissingherorputtinghisarmaroundhershoulderinthepark

Thegrievortestifiedthattheythendrovetothe

LobsterTraprestaurant wheretheyhad inadditiontotheirmeal

acarafeofhousewine Mostoftheconversationduringthemeal

wasaboutfoodandmusic

Astheylefttherestaurant thegrievortestified he

toldStudentCthatshehadan800am classthenextday soshe

hadbettergostraighthome Shereplied Thatsthefirsttimea

datehastoldmeIhadtogethomeearly Hetestifiedthathe

thoughtthiswasastrangethingforhertosaysincehedidnot

considertheyhadbeenoutona date Heplayedthecassettethat

wasinthetapedeckandaskedherifsherecognizedthesongand

thesinger Headded jokingly thatthesingerwassomeonefamous

Hethentoldherthathewasthesinger HedrovebacktoStudent

Csresidence Shethankedhim saidshehadhadagoodtimeand
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wentintoherresidence Hedrovebacktohisrooms arrivingthere

atabout1030pm Herememberedthetimeofhisarrivalsincehe

wasabletochangebeforewatchingthe1100pm newsontelevi

sion

ThegrievorsaidthatallofStudentCstestimonyabout

returningtoZwicksParkCaftertherestaurantwassimplynot

true Itwashe notshe whosaidthatshehadaclassthenext

morningandhadtoreturnhomeearly Theydidnotgotothepark

Hedidnotdriveinthedirectionofthepark Hedidnotmakeany

advancestowardsheraftertherestaurant Hedidnotsuggestto

heraseconddinnertogetherashedroppedheroffatherresi

dence Hedid however suggestthatshejoinagroupofstudents

whoregularlylunchedtogetheronWednesdays oftenwithhimalso

inattendance Hedidnotaskhertospendthenightwithhim

ThegrievortestifiedthatStudentCdidnotshowupfor

theWednesdaylunchthatweek Anotherstudenttoldhimthat

StudentCwasnotfeelingwell Hetelephonedher Shetoldhimshe

was confused and perhapsbeingstupidaboutthewholething He

wishedherwell Overthenextfewdays hetestified StudentC

lefttelephonemessagesandnotesforhim Then hemerherby

chanceonedayoncampus Shetoldhimaboyfriendofhershad

beeninamotorcycleaccident Hesaidthatsheshouldnotletthat
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interferewithherstudies Hetestifiedthathethoughtthatit

washerfriendsaccidentthathadbeenupsettingher

ThegrievortestifiedabouttheclasspartyattheSamba

Caf Hehadbeenspecificallyinvitedtoattendbysomeofthe

students HetestifiedStudentCaskedhimtodance Allthe

dancingwasingroups ratherthaninpairs Atonepointinthe

evening whilehewassittingtalkingtoagroupofstudents

StudentCjoinedthegroup Shepulledoutthegrievorsknee and

satonit Shesmokedacigaretteinthatpositionforthreeor

fourminutes thenleft Later StudentCremindedhimthathehad

promisedtobuyheradrink andsoheboughtheradrink

ThegrievordeniedthathetouchedStudentCsbuttocks

attheSambaCaf

Mr BarrySmith asecondyearstudentintheBusiness

SalesProgramin199495 testifiedattheunionsrequest He

statedthat onedayinthewinterof199495 priortothe

sessionsoftheBoardsofHearing whilehewasintheComputer

room heoverheardStudentCandanotherfemalestudent named

Lois talkingtoeachother They itappears didnotrealizehe

wasintheroom HerememberedhearingStudentCsaytoLois As

longaswekeepourstoriesstraight wellbeOK
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Inrebuttal counselfortheCollegecalledMs Lois

Rittwagetotestify ShedeniedallknowledgeofStudentCtelling

herthattheyhadtokeeptheirstoriesstraight Ms Rittwage

testifiedthatshehadhadnoinvolvementwiththeincidents

betweenthegrievorandStudentCandhadnotwitnessedany

interactionsbetweenthem Shehadnotbeenduetotestifyatthe

BoardsofHearing butwaseventuallycalledtogiveevidencethere

solelyforthepurposeofdenyingtheallegedconversationabout

whichMr Smithhadtestified

COMPLAINTOF STUDENTA

StudentAsversionofevents

StudentA 22yearsoldatthetimeofhertestimony

wasastudentintheBusinessSalesProgramin199394and199495

Untilthefallof1994 shefeltshehadgotalongwellwiththe

grievor

StudentAattendedtheclasspartyattheSambaCaf

aboutwhichStudentCalsotestified Shewenttheretogether

withafriend NicoleDerouchie astudentinadifferentprogram

Thepartywasinfullswingwhenshearrived Everyonewasdancing
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anddrinking includingherself Nothinguntowardoccurreduntil

about100am whenshewenttosaygoodbyetothegrievor The

grievorsaidhewouldseeherinclass andtheyhuggedeachother

Thegrievorthenkissedheronthemouth a French kiss Student

Apulledawayfromhim grabbedherfriendNicole andtoldher

Getmeaway Hejuststuckhistongueinmymouth StudentAleft

withherfriend Theysatoutsidethebar withotherstudents for

awhile StudentAwascrying Thenshewenthome

Thenextday attheCollege StudentAreportedthe

incidenttotheDeanofBusiness whoreferredhertoMs Rabb The

followingday StudentAfiledacomplaintagainstthegrievor In

herwrittencomplaint shestatedthat Inolongerfeelcomfort

ableattendingclassesaslongasRichardisateacher

Asaresultoftheincident StudentAsattendanceat

classesdeteriorated Shestarteddrinkingandcouldnotbe

botheredgoingtoclass Shebecameveryemotionalattimesduring

thisperiod Shesawherfamilydoctor whoreferredhertoa

psychologistorapsychiatrist Shedidnotgraduatefromthe

Program

AlthoughStudentAscomplaintwasfiledataboutthe

sametimeasStudentCs StudentAtestifiedthatshedidnotknow
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StudentCuntilafterfilinghercomplaint Shecouldnoteven

rememberseeingStudentCbeforethetimeofthecomplaint

StudentAstestimonyaboutthekissattheSambaCaf

wascorroboratedtosomeextentbyMs Derouchie Ms Derouchie

estimatedthatshewasaboutsevenfeetawayfromthegrievorand

StudentAatthetimeofthekiss Shesawtheirlipstouching

Then StudentAdrewback grabbedMs Derouchiesarm andsaid

Getmethefuckoutofhere Hestuckhistongueinmymouth

TearswererollingdownStudentAsfaceatthetime andshewas

shaking Theywentoutside wheretheystayedforaboutanhour

StudentAwascrying repeatingthatshecouldnotbelievewhathad

justhappened

Thegrievorsversionofevents

ThegrievortestifiedthatStudentAwasdancingina

veryanimatedandextrovertedmannerattheSambaCaf whereasshe

wasnormallyreservedandquietinclass Atonepoint shehada

drinkineachhandasshedanced Hechattedandexchangedcomments

withherinthecourseoftheevening StudentAcameovertowhere

hewas asshepreparedtoleavetheparty andsaid Imleaving

now Shehuggedhim Itwasamutualhug hetestified Hekissed

heronthecheek ortouchedhischeektohers andsaid Seeyou

onThursday StudentAthenturnedaround andwalkedbacktowards
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herfriend withoutsayinganythingandwithoutgivinganyindica

tionthatshewasupset

InhisreplytoStudentAscomplaint thegrievor

statedthefollowing interalia

Isee StudentA asapromisingyoungwomanwhocould
dowellintheSalesProgram Sheisnotasassertiveas
shemayneedtobeinasalescareerbutwithcontinuing
growththroughtheprogramandalittlemoreexperience
Iamsureshecandevelopthis

Inlightofthiscomplaint andawayfromthedancing
andpartyatmosphere Irealizeitwasamistaketokiss
StudentA andIamtrulysorryforanyembarrassment

thishascausedher

Iregretthatshefeelsuncomfortablebecauseofthis
incidentandIhopewecanresolvethistohersatisfac
tion

REASONSFORDECISION

Thegrievorpresentedthreegrievancesinallrelating

totheallegedharassmentofStudentsCandA Inadditionto

challengingthesuspensionsimposedonhim hegrievedthatthe

procedurefollowedbytheBoardsofHearingnotonlycontravened

theCollegespolicy butalsoviolatedhisconstitutionalrights

Althoughthemainfocusoftheevidenceandsubmissionswasonthe

grievorsinteractionswithStudentsCandA Mr Blair counsel

fortheunion didarguethattheCollegesfailuretofollowthe
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policyprejudicedthegrievor sinceiftheCollegehadconducteda

fullandpromptinvestigationofthecomplaints asrequiredbythe

policy thegrievorwouldlikelyhavebeenabletodoabetterjob

ofpreservingandcollectingevidencerelatingtohisinteractions

withthestudents

Weexpressnoviewsonwhetherthepolicywasviolated

bytheCollege OurtaskistodeterminewhethertheCollege

violatedthecollectiveagreementbydiscipliningthegrievorand

aswenotedinourinterimaward thepolicydoesnotformpartof

theagreement Weshouldaddthat eveniftherewasaviolationof

thepolicyandthegrievorwastherebyprejudiced thequestion

wouldstillremainwhetherheactedinappropriatelytowardshis

students

Theprincipalissuewehavetodetermineisoneof

credibility whethertoacceptthetruthfulnessofthestudents

complaintsorofthegrievorsdenials Weareoftheviewthatthe

appropriateapproachtomakingfindingsoffactinthecircum

stancesofthiscaseistheoneexplainedbyOHalloranJA in

Farynav Chorny 1952 2DLR 354 BCCA atpp 3567

Ifatrialjudgesfindingofcredibilityistodepend
solelyonwhichpersonhethinksmadethebetterappear
anceofsincerityinthewitnessbox weareleftwitha
purelyarbitraryfindingandjusticewouldthendepend
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uponthebestactorsinthewitnessbox Onreflection
itbecomesalmostaxiomaticthattheappearanceof
tellingthetruthisbutoneoftheelementsthatenter
intothecredibilityoftheevidenceofthewitnesses

Thecredibilityofinterestedwitnesses particularly in
casesofconflictofevidence cannotbegaugedsolely
bythetestofwhetherthepersonaldemeanourofthe
particularwitnesscarriedtheconvictionofthetruth
Thetestmustreasonablysubjecthisstorytoan
examinationofitsconsistencywiththeprobabilities
thatsurroundthecurrentlyexistingconditions In
short therealtestofthetruthofthestoryofa
witness mustbeitsharmonywiththepreponderanceof
theprobabilitieswhichapracticalandinformedperson
wouldreadilyrecognizeasreasonableinthatplacein
thoseconditions

Guidedbythisapproach wehaveconcludedthatwe

cannotacceptthegrievorsversionofevents

Firstandforemost wenotethatthegrievorsaccount

wouldrequireustofindthattwostudents independentlyofeach

other fabricatedcontemporaneousallegationsofunwelcomesexual

attentiontowardsthemselvesbythegrievor Weheardnoevidence

tosuggestthattherewasanycollusionbetweenthetwocomplain

ants ortosuggestwhyeitherofthecomplainantsmighthavebeen

motivatedtoconcoctsuchstoriesaboutateacherwhocouldaffect

theiracademiccareers Inourview allthismakesthegrievors

accountquiteimplausible

Secondly bothcomplaintswerecorroboratedinpart In
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thecaseofStudentC therewasthetestimonyofMr Seward She

soughthimout uponreturningtoherresidenceonSeptember19 to

sharewithhimherdistressandconfusionfollowingherevening

withthegrievor Itisdifficulttomakeanysenseofthis

encounterwithMr Sewardifheraccountoftheeventsofthat

eveningisnotsubstantiallytrue InthecaseofStudentA there

wasthetestimonyofMs Derouchie ShetestifiedthatStudentAs

reactiontothekissfromthegrievorwassharpandimmediate

StudentAwasinastateofshockandwasshakingandcryingforat

leastthenexthour Itisimpossibletounderstandthetestimony

ofMs Derouchieif asthegrievorclaimed hemerelyexchangeda

fatherlytouchingofcheekswithStudentA

Thirdly thereisStudentAsfailuretocompletethe

Program Herexplanationforthisfailurewasthatshewastoo

emotionallyupsetbytheincidentwiththegrievortobeableto

attendhisclassesregularlyandthatshestarteddrinkingasa

resultoftheincident Thegrievorhimselfhaddescribedherasa

promisingyoungwomanwhocoulddowellintheSalesProgram in

hisreplytohercomplaint Noexplanationwasadvancedonbehalf

ofthegrievortoaccountforthefailureofthis promisingyoung

woman tocompletetheProgram

Wehavenotoverlookedthevariousinconsistencies
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relieduponbyMr Blair betweenthecomplainants testimonyand

theirearlierwrittenaccountsoftheirencounterswiththe

grievor Forexample inthecaseofStudentA Mr Blairmademuch

ofthefactthatshehadoriginallyallegedthatthegrievor

approachedherasshewasabouttoleavetheSambaCaf whereas

shenowacceptedthatsheapproachedhim InthecaseofStudentC

shemadenomentionoriginally eithertoMr Seward Ms Rabbor

inherformalcomplaint ofbeingkissedbythegrievorinhis

officeontheafternoonofSeptember19 whereasshetestified

aboutthisbeforetheBoardofHearingandatthearbitration In

ourview theseinconsistenciesareofnogreatsignificance and

donotcallintoquestionthetruthfulnessofthecomplainants The

inconsistenciesareattributable inourview toentirelyunder

standablelapsesinmemoryorconfusionbythetwoyoungcomplain

ants andnottoanydesireontheirparttotoywiththetruth

WearesatisfiedthatthecomplaintsmadebyStudentsC

andAarebothwellfounded

Giventhepositionstakenbytheparties itisnot

necessaryforustoexaminethequestionwhetheraneightweek

suspensionwascalledfor

Thegrievancesareherebydismissed
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DATEDatThornhill Ontario this3rddayofJuly1997

MichaelBendel
Chair

IdissentIconcur
RobertJ Gallivan
CollegeNominee

IdissentIconcur
CamMasse
UnionNominee


