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INTERIMAWARD

MrFranklinSnyder isatenyear employeeoftheCollegeworkingasaprofessor Heappliedforand receiveda
parental leaverelatingtothebirthofhisdaughterin1994 Unfortunately thechilddiedinDecemberof thatyear
This tragicandhorribleeventultimatelyled tothecancellationof theparental leave MrSnyderreturnedtowork
aftertheteachingassignmentsforthewintertermin1995hadalreadybeensetoutanddetermined Asa
consequencehegrievedthetreatmentwhichtheCollegeaffordedhimduringthattermandthesummerof1995
Thegrievancereads

IhavebeenassignedavacationperiodandIvebeenassignedateachingloadduringthesummermonths
bothareincontraventionof thecollectiveagreement

SETTLEMENTDESIRED

thatthepresentwintertermbeconsidereda nonteachingperiod thatIwilltakemyvacationduringthe
normalcollegevacationperiod andreturntoclassroomteachinginFall1995 Exhibit1

TheBoardofArbitrationconvenedtoheartheabove grievanceatOttawa OntarioonFriday October6 1995
Beforethehearinggotunderway Counsel requestedanadjournmenttodiscussproceduralmatters Thatdiscussion
turnedintoamorebroadlybasedonesearchingfor asettlementof thegrievance Thediscussionswere conducted
entirelybytheCounsel forthepartiesonthatday Ms LynnThomsonfortheCollegeandMr MichaelGottheilfor
theUnion Asaresultofthesubsequentevents thesetwoindividualsbecamewitnessesattheseconddayof
hearingsbeforetheBoardonJanuary16 1996 Atthetimeofthesediscussions betweenCounsel theBoardhad
absolutelyno involvementintheeffortsmadetosettlethematter Attheendoftheday theBoardwasinformed
thatasettlementwaspossiblebutthat anadditionaldayofhearingsought tobebookedin theeventthatthe
settlementdid notoccur OnthatbasistheBoardbookedtheseconddayofhearings whichwasusedsubsequently
forahearingofthismatter

Anissuehasnowarisenbetweenthepartiesas towhetherasettlementwas achievedasaresultof thediscussions
onOctober6 1995 Itwas thepositionof theCollegethatafinalandbindingsettlementhadbeenagreedto which
theyaskedtobedeterminedanddeclaredbythisBoard Itwas thepositionoftheUnionthatnofinalagreement
hadbeenconcludedandthattheobjectiontoproceedinginthismatterbaseduponabinding settlementberejected
andthematterproceedonitsmerits Insupportofitsposition theCollegecalledasawitnessitsCounselatthefirst
dayofhearings J LynnThomsonandMr PeterCasey theGrievorsDepartmentChair In supportofitsposition
theUnioncalledMr Gottheil theinitialCounselonbehalfoftheGrievorandtheUnionatthefirst dayof
hearings

Thetestimonyrevealsthatsettlementdiscussions wereinitiatedbyUnionCounselwiththeinitialrequestbeing
foramonetarysettlement TheCollegeCounseladvised thatamonetarysettlementwasnotonetowhichthe
College wouldagree Mr Gottheiltestifiesthatduringthenextphaseof thediscussions immovativesolutions
were searchedout Agreementwasachieved oncertainitems towhichtheBoardwillreturninitsdiscussions
momentarily Thedifficultywithanycompletesettlementwasgoingtobeassociatedwithhowto deploythe
Grievorinhisemploymentduringthesemesterwhenthemattersagreeduponwould takeplace Thiswascausedby
thefactthattheagreeduponitemswouldmaketheGrievorunavailableforpartsoftheteachingtermsbetween
Januaryof1996andAugustof1996 Therewasadifferenceinopinionasto whatoughttobe donewiththe
GrievorsworkfortheCollegeduringthatperiod Itisreallyinrespectofthisaspectofthediscussions thatthe
issuearisesastowhethertherewasabinding settlementormerelyaproposal tobeconsideredbytheCollege

Thetestimony revealsthateventuallythediscussions gotaround todiscussingthisremainderperiodand a
proposalemergedfromtheUnionsidesuggesting that theGrievor teamteachfor therequired teachingperiodsin
thattimeframe Ms Thomsonadvisedshedidnotbelievethattheproposalwouldbeacceptable totheCollege



Nevertheless she agreedtotakeitbacktotheCollege Shetestifiesthattohersurprisetheydidagree However
theywantedassurancesthatiftheyweretoinvestigatethispossibility and ifitwasfoundtobeonewhichwas
workable thatitwould resultinthesettlementofthegrievance Itisonthisverypoint thatthepartiesarenowapart
and havedifferencesastotheconsequencesof thesettlement

Therewastoward theconclusion ofthese discussions somesuggestionbyMrGottheilthatthematteroughttobe
putinwriting Ms Thomsonsuggestedthatitwasnotnecessaryandthatshe wouldtrustCounsel fortheUnion
Shetestifies thatshewould putthematterinwritingthefollowingweek Mr Gottheiltestifiesthathedoes not
recall whethershesaidthisornot Inanyevent thematterofthediscussionswereputinwritingbyletterdated

October11 1995 That letterreads

VIAFACSIMILE
DearMr Gottheil

Algonquin College OPSEU SnyderRe

FurthertoourdiscussionsonFriday October8 sic 1995 Thiswillconfirmmyunderstandingofthe
agreementreached toadjournthehearingdateofOctober8 1995toconcludesettlementdiscussions

ThefollowingproposalwasadvancedbytheCollegeinordertoresolvethegrievanceonawithout
prejudicebasis

1duringtheupcoming199596year Mr Snyderwouldteachduringthefallterm during the
eightmonthsbeginning January 1996hewouldreceivehistwomonthsvacation histen
professionaldevelopmentdays hissixweekspreparationtimeforhisfallcourses allasprovided
forunderthecollectiveagreement

2 inaddition theCollegewouldprovideanadditionalonemonthvacationtoMr Snyderduring
theeightmonthperiod and

3dutieswouldbeassignedtoMrSnyderfortheperiodoftheeight monthswhichremained
havingallowedforitems1 and2

Thestumblingblock wastheduties tobeassignedunderitem3 Youadvancedaproposal whichwasto
havecomefrom Mr Snyder thattheremainingtimebespentteamteaching I indicatedthatwewouldnot
be inapositiontorespondtothatproposalwithoutconsulting withtheotherteacher Weagreedtoadjourn
onthefollowingterms

a PeterCasey Mr Snydersmanager wouldexplore thepossibilityof teamteachinganddiscuss
thiswithMr Snyderwithinareasonableperiodoftime

bintheeventthatMr Caseyagreedtotheteamteaching orproposedanalternativeplanfor



item3 withwhichMr Snyderwouldagree thegrievancewouldsettleon thetermssetoutfrom1
to3 withtheclarification ofhowtheremainingtimewouldbespentincorporated

c intheevent thatMr Casey didnotagreetoteamteachingandnoalternativecouldbefound the
matter wouldberescheduledtodealwith theissueswhichwouldhave goneforwardonthe8thof
October

InowunderstandthatduringthecourseofMr Snydersmeetingtoexploreteamteaching whichwasheld
themorningofthe10th withinareasonableperiodoftime hefirstrequestedpaymentforthemonth
whichyouandIhaddiscussedand Ihad toldyoutheCollegerejected and theninformedMr Caseythat

henolonger wishedtosettlethismatteronthetermsproposed ItistheCollegespositionthat until the
issueof teamteachingisresolved Mr SnydercannotresilefromtheagreementreachedonOctober8
1995

Whatisyourposition

Yoursverytruly

SIGNED

J LYNNTHOMSON Exhibit2

ItwassubmittedinargumentonbehalfoftheCollegethatdealsarethecornerstoneofthelabourrelations
Individualscannot resilefromsuch agreementsbecauseoftheuncertaintyitwouldcreate Itwassubmittedthat
what occurredonOctober6 1995wasaverbal agreementwhichhas thesame finalsettlementeffectasifitwerea
writtenagreement Pursuant tothatagreement all thatwasrequiredwascertain futureaction tobetakenbyMr
Caseywithrespecttoteamteachingand thesettlementwouldbeachieved Itwas however acontingent
arrangementbecausetherewas apossibility thatateamteachingopportunitywouldnotarisethroughtheeffortsof
Mr Casey Ifthatoccurred thenthepartieswouldhavetomutuallyagreeonwhattheteachingassignmentswould
be Itwassubmittedthattheevidencewas notreallyindispute butthespinwhichwas putonitwas indispute It
wasfurthersubmittedthatthepartieshad throughtheirCounsel reachedafinaland bindingsettlementandthat it
oughttobesodeclaredbythisBoard InsupportoftheCollegesposition referencewasmadetothefollowing
cases

Anunreporteddecision betweenOLBEU TheCrowninRightofOntario LiquorControlBoardof
Ontario adecisionbyaBoardofArbitrationchairedbyArbitratorWaisglass datedMarch17 1992 An
unreporteddecisionbetweenStClairCollege OntarioPublic ServiceEmployeesUnionadecisionbya
BoardofArbitrationchairedbyArbitratorShimedatedJuly 13 1992 ReVancouverGeneralHospital 21
LAC 3d 275 Hope 1985

ItwassubmittedonbehalfoftheGrievorandtheUnionthatthere wasnotafinalsettlement Whathad occurred
wasaproposalbytheUnionforteamteaching TheCollegewasunable toacceptthat withoutconsultation What
thisamountedtowasamere offerwithoutanacceptance Theresultisthatthereisnobindingagreementwhich
couldbeusedtopreventthisarbitration hearingfromproceeding Itwassubmitted thattherewaslittlethatthe
parties reallydisagreedwithinrespectofthetestimonyofeachof thewitnesses Itwas furthersubmittedthatthere
mustbeclearevidencethatthereisasettlement particularlywhentheconsequencesof thefindingofasettlement
aretakenaccountofasissuggestedbythecasei Insupportofitspositionreferencewasmadetothefollowing
cases



Re PacificForestProductsLtd 14LAC 3d 151 Munroe 1983 ReTownofGlaceBay 42LAC
4th 188 North 1994

TheBoardmustdetermineiftherewasafinalsettlementbycounselormerelyaproposalfromtheUnionwhich
theCollegewasretiring toconsider Asecond issuemayariseiftherewasafinalandbindingsettlement whatis
theinterpretationofthelettercontainingtheallegedsettlementtermswithrespecttotheteam teaching

Counsel fortheCollegewroteuptheallegedsettlementthedayafterherreturnfromthelongweekendfollowing
thediscussions ofOctober6 1995 This letterwasfiled asExhibit2 Theevidencewas thattheGrievorhad
changedhismindwithrespecttothediscussionswhichhadtakenplacethepreviousFriday TheGrievorwasnot
calledtotestify andtherefore didnotconfirm thisevidence Theletter iswrittentoreflecttheunderstandingofthe
CollegeCounselarisingoutofthediscussionsofthepreviousFriday butitalsomusthaveofnecessitybeen
written withtheknowledgethattheGrievormightberesilingfromwhateverhad transpiredonthepreviousFriday
asisindicatedbythepenultimate paragraph

Thestartingpointfortheanalysisoughttobethelanguagecontainedintheletterwhichwas writtenbeforeitwas
knownthatthisdisputeandthetestimony andargumentsrelated toitatthetimeofthehearinginJanuary 1996
wouldoccur Theviva voceevidence isthat theCollegewouldonlyexploreteamteachingiftheUnionwould
agreethatitwouldsettlethegrievance At thetimeofwriting theletter itwasknownto theCollegethat the
Grievormight nolongerwishtosettle thismatter onthetermsproposed Thelanguageoftheletterstandsas
thebestindictorofwhatthedrafterthoughtatthetimeof writingwasthearrangement thathadbeen made That
languageinitsopeningparagraphmakesreferencetoan agreementreachedtoadjournthehearingdate in
order toallow thepossibleconclusionofsettlementdiscussions Thechosenformofexpressionwouldsuggest at
leastintheBoardsreadingofthelanguageselected thatwhathadtranspiredwasthatprogresshadbeenmade
towardssettlement but theprogresswasinsufficient toculminateinasettlement and inany eventasettlement
wasincapableofcompletiononthatFriday Thus therewasanagreementthatFriday butitwasreallyapartialone
andonetoadjourn forthecompletionofthesettlement discussions

Thetestimonyandsubmissionsofthepartiesmakeitclearthattherewasnodisputethattherewasanagreement
topoints1 and2 oftheletterfiledasExhibit2 Theletterreferstotheseitemsasaproposalwhichwasadvanced
bytheCollegeona withoutprejudice basis Thevivavoceevidencerevealsthatthesewerereallyagreedupon
items Thelettermust refertothemasaproposalbecauseofwhat elsehadtobeaccomplished Theletterdoesnot
suggest thattheproposaladvancedbytheCollegewasnecessarilyaccepted asthefinalandbindingsolutiontothis
matter ThesecondpageoftheExhibitgoesontorefertoaproposalfrom theUnionwhichwouldrelatetothethird
pointofthefirstpage Itwas thatafter thetimespentinitems1 and 2 had beenexhaustedthenthe remaining
timebespentteamteaching TheCounselfortheCollegegoesonintheletterto indicatethattheycouldnot
respondtotheproposaloftheUnionwithout consultingwiththeotherteacher Theletterthengoeson tostate
thatthere wasanagreement toadjourntheOctober6 1995hearingon thefollowingtermsandthensetsoutthree
possibilitiesinclausesa b andc onpage2oftheletter Thus thereappearstobeanagreementontwo
substantivepointsandaprocess toestablishthethirdsubstantivepointcoupledwithan agreementtoadjournbutall
expressed inlanguagethatsuggestsnofinalandbindingsettlementbecausethethirdpointremainedunresolved

ThevariousalternativesforresolutionofthethirdpointwerethatMr Caseywouldexploreanddiscussthe
possibilityofteam teaching Thetestimonyofallconcerned istotheeffectthatthereweresomedoubtsaboutteam
teaching and therewasadesireon thepartoftheCollegetoexploretheeffectonmoralethatitmighthave Itis
forthosereasonsthattheCollegewasbeingcautiousinagreeingthatteamteachingmightbetheassignedduties
referredtoinitem3

Thenextalternative clauseb contemplated thatthereifMrCasey agreedtoteamteaching orheand Mr
Snyderagreedtosomethingelse thenthegrievancewouldsettleonthetermsofitems1 through3 allowing for
theclarificationofhowtheremaining timewouldbespentforpurposesofitem3 Itisthisprovisionwhichis



reallyat theheartofthematterbeforetheBoard TheCollegesaysthat therewasaunilateralrightinMr Caseyas
thedepartmentheadtoagreetotheteamteachinghavingexploreditasprovidedforbyclausea and having
decidedtoengageinteam teaching Itwouldbeall theactionrequiredtoachieve thesettlementandcontemplateda
finalandbindingresolutionofthegrievance Thethirdclause goeson tocontemplatethealternative thatifthere
was noteamteaching thenthegrievancewouldberescheduledtodealwiththeissues whichwouldhavegone
forwardonthedayof hearings inOctober Thusclausesa toc representalternativesforthecompletionofitem3
Clausec thethirdalternative wouldbenosettlement Thesecondalternativewouldbe settlementonteam
teachingoranagreeduponvariation Thefirstalternativewasanecessarycondition toclausesb orc Thus the
arrangementmightnotexistatallbecauseofanassessment thatteamteachingwasnotanoptionandnothing else
couldbeagreed Whatthisamounts toisaconditional settlementnotafinalone Thisexplainswhyattheoutsetof
theletteritems1 and2 arereferredtoasaproposalandnotasagreedtoitemsas thevivavoceevidencesuggests
Ithadnotbeenworkedout butaframework forit tobeworkedouthadbeen established Beforethatoccurredit
wasderailedbytheGrievor Thiswasaconditionalsettlementatbestand notone whichwasfinalandbinding
WhentheletterwasdrafteditwasknowntheGrievorwaschanging hismind yettheletterwasnotdraftedasifit
wereafinal andbindingsettlement

ThebalanceoftheletterthengoesontoexplainthecircumstancesofthepreviousdayinwhichMrSnydermay
havetakenadifferentviewofhiswillingnesstoparticipateinthearrangementsdiscussedonOctober6 1995 The
letterthensetsouttheCollegespositionandasksforthepositionoftheUnion Theanswertothatquestionhas
neverbeenput otherthantoarguethematteroftheexistenceof asettlementbeforetheBoard

Thereisacertain naturalrhythmorflowtothediscussionsastheyseem tohaveunfoldedwiththeproposal of
teamteachingoriginatingfromtheUnion originallythoughttobeunacceptablebytheCollegeCounsel butbeing
informedbyherclientotherwise Shethenreturned toadvisetheUnionof that butsayingthatifthatwastobethe
resolutionitwould havetobealsoonthebasis thatif teamteachingwasavailable itwouldsettlethegrievance
Theletterasexaminedand discussedinthisawarddoesnotreflectthesame naturalrhythmorflowsuggestedby
thetestimony

MrGottheilhasneverformallyreplied totheletterof October11th althoughthereiscorrespondence backand
forthbetweenCounsel followingothertelephonediscussions allof whichwasfiledwiththisBoard Itstrikesthe
Board asunusual thatiftherewassubstantiveorseriousdisagreementwiththecontentsofExhibit2anexperienced
lawyeroftheexcellentcalibreofMrGottheilwouldhavechosennevertohavecommunicatedthosedisagreements
totheCollegeCounsel Insteadhewouldhave chosentocommunicate thosedisagreementsrelativelyquickly The
positionoftheUnionisonlyascertainedatthehearinginJanuaryof1996 Itmaybe thatMrGottheilcouldnever
respondtotheletterandthattheGrievornowwishestotakeadifferentpositionthanhadbeentakenatthedateof
thediscussions Nevertheless thisdoesnotchangetheissue ofdeterminingiftherewas abindingsettlementonthe
FridayOctober6 1995

ThefactsaftertheeventarethatMr Caseydidagreetoteamteaching see Exhibit7 and therefore the
settlementcouldbeconsideredcompletebythisBoardifitagreesthattherewasafinaland bindingsettlementas
betweenthepartiesonOctober6 1995 Evenifteamteachingisfeasible andtheGrievorwouldengageinit with
someone elseclauseb stillcontemplateswhatitdescribesasa clarification istobeincorporatedintoitem3 That
isnotacompletedsettlement Aswasstated previouslyitisaconditionalone Teamteachingbyitsverynature
requiresconsensusandcooperation Thepartiesmusthavecontemplatedthatsomefurtherconcurrenceinthe
arrangementwasrequiredfromtheGrievor and attheveryleastadiscussionbetweenMr CaseyandtheGrievor
regardingthepossibilityofteamteachingascontemplatedinclausea ThatwasafterOctober6thnot forthcoming
Ifthepartiescontemplatedfurtherconcurrenceorconsent fromtheGrievorasthisBoardfinds thenthesettlement
was inessencestillingestationandwasnotsufficientlyfinalor formulatedtobe consideredasa finalandbinding
settlement Therefore thisBoardconcludes thattheobjectionoftheCollege toproceedingbecause asettlement
was achievedonOctober6 1995isnotmadeout Ifnosettlement wasachievedthenthematter mustproceed
before thisBoardonitsmeritswithout further regardtotheallegedsettlementof October6th Itissoordered



TheBoardretains jurisdiction astotheinterpretationandimplementationof thisInterimAward Thepartiesare
directedtoproceedtothemeritsofthismatteratatimetobe arrangedwiththeBoard intheeventtheyareunable
toresolve thematterthemselves

DATEDATLONDON ONTARIO THIS21stDAYOFFEBRUARY 1996

RichardH McLaren CArb

Iconcur
CVezina Union Nominee

Iconcur
seeAddendum attached
AndrewShields CollegeNominee



CONCURRING ADDENDUMOF
COLLEGENOMINEE

IagreethattherewasanaturalflowtotheOctober6thdiscussions asthetestimonyindicatedtheyunfolded a
proposal eventually acceptedontheunderstanding thatitwouldconstitutefull settlementofamatterindispute a
frequentoccurrenceinthelabourrelationsfield Fortunately achangeofheartsubsequent tosuchanagreement
occurslessfrequently Teamteachingmayindeed requirecooperationbetweenthoseinvolved Idonotagree
however that anagreementastoateamteachingassignmentconstitutingthebasisforagrievancesettlement
requiresfurtherconsultationofthirdparties beforebeingconcludedandconsidered final

Thetestimony inthiscaseindicatesmorethananintenttoreachasettlementonOctober6 1995 ratherit indicates
thataconditionalsettlementwas reachedandthattheconditionwassubsequentlymet

Notwithstandingtheabove Iagreethat inthiscontext thecontentoftheOctober11thlettermustbeanalyzed
Whileitisnoteworthythat thisletterwasdraftedin thecomfortoftheknowledge thatasettlement hadbeen
reachedtheprevious week Iagreethat ananalysisofthatletterscontentcanlegitimately leadtotheendresult
outlinedintheawardinthisdifficultcase


