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HearingswereheldinthismatteratKingston OntarioonMay5and18 1999



AWARD

Inthismatter thegrievorclaimedthat CollegehasviolatedtheCollective

AgreementbynotproperlycompensatinghimfortheperiodSeptember1995toAugust

During thecourseoftheproceedings thegrievoradjustedhisclaimandasserted

hehadbeenillandtheCollegehadnotproperlyaccommodated hisdisability inaddition

heclaimedtheCollegehadusedsickbenefitsto payhim ratherthanholidaypay

Collegedeniedthatthere hadbeenanyviolationoftheCollectiveAgreement

ThegrievorhadbeenaprofessorwiththeCollegeforapproximately20yearsand

in1995hebecameillwithchronicfatiguesyndrome FromSeptemberof1995he

receivedshort termdisabilitybenefitseitherinwholeorinpart depending onhowmuch

heworked FromJanuarytoMay1996 thegrievorworkedapproximately35 ofthetime

andonMay7ththatarrangementended However thegrievorworkedparttimeina

teaching capacityfortheperiodMay7thtoJune 1996 OnJune 1996 the

grievorstoppedworkingandcommencedhisvacationperiodand returnedtoteach

in theFallof1996 ThegrievormaintainedthattheCollegedidnotaccommodatehimfor

theperiodMay untilJune 1996 whenhebeganhisvacation

Thegrievor testifiedthathehadbeena professorattheCollegefortwentyyears

in theFacultyof AppliedArtsandhadtaughtEnglish MediaStudiesandFilm

of1995 his workloadwasreducedtoaccommodatehisillness InNovemberof1995 his

illnesswasspecificallydiagnosedaschronicfatiguesyndrome



Itisclearthat thegrievorattemptedtoworknotwithstandinghisdebilitating

condition andwhile itappearsthathemighthavebeentotallydisabled thereisno

questionthathe isconscientiousandattemptedtoworkbeyondhiscapacity Heworked

fromSeptember1995 untilMay7 1996 andwhenhedidnotwork fulltimehissalary

wastoppedoffbyutilizingsickcredits ThegrievorobtainedworkfromtheCollegefrom

May7th toJune inanon teachingcapacity counsellingapplicants totheGeneral14th

ArtsandSciencePrograms Thegrievorstatedthatwhilehewasnotclearastohowhe

cametobeemployedasacounsellor herecallsspeakingtoSharonGodfrey the

departmentalassistant andrequestingthatshefindhimemploymentthatwas not too

demanding Whenthecounsellingopportunity wasoffered he tookit

hadinordertotakeavacation he wasexhaustedandunderextremestressbecausehe

beendenied LTDbenefits Thegrievorhadrequestedsomeworksubsequentto May7

1996 toseehowmuchworkhe coulddobecausehewasdrivenbyastrongworkethic

anditwasimportantforhimtoworkandtofindareasonablelevelofworkInMayand

Juneof1996 hedidcounsellingandsomecoursedevelopmentforthecoursesforwhich

hewasresponsible Thegrievoralsomaintains thatinJuneof1996 hetookthe first

afterreceivingadvicefromthedirector heclaimedonlyhalfofthetimeforJune13thand

hesawhisdoctoronJune 1996Whencrossexamined thegrievorsaidthat



andhisdoctorsuggestedthathestopwork forasevenweekperiodandaccordinglyhe

tookhisvacation Thegrievoradmitsthat hemayhavetoldSharonGodfreythathewas

too tiredtocontinueandthathewasgoingtotakehis vacation

InAugustof1996 thegrievorinitiateddiscussions toreturntoworkwithMr Pat

Finucan theDirectoroftheSchoolofAppliedArts andhereturnedto a70 worklevel

whichhehadrequestedThegrievoralsoadmittedthattherewasnothingthatPat

Finucanfailedtodoforhimthatheasked Thegrievordoesnotblameanyone

individuallyforthedifficultiesheencountered butmaintainsthatthesystemfailedhim

The claims thathisaccommodationfordisabilityshouldberetroactive

notwithstanding thathehadmadenorequest forfurtheraccommodationfortherelevant

period healsotestifiedhewasunawarethat hecouldmakearequestatthattime

Wealsonote thatduringthatperiod thegrievorhadanumberof discussionswith

MyrnaGarrison theDirectorofCompensationandBenefitsattheCollege concerninghis

longtermdisabilityclaim and ultimately thatclaimwasdeniedbytheinsurance

company Thegrievorappealedandtheappealwasalsodenied

hasbeen employedattheCollegeforapproximately21years testifiedthatshewasthe

liaison betweenPatFinucan whowaslocated attheCornwallcampus andtheFacultyat

theKingstoncampus

workload andcontracts Ms Godfreyhasknownthegrievorsince1981andtheyhave



afriendlyrelationshipIntheSpringof1996 thegrievoraskedforworkandsincethere

bookinghalfhourappointments forstudentstodiscusstheircoursesforthe

of1996 Thecounselling isdoneeachyearandisnormallydonebyafull timestaff

andaparttimefacultymember Ms Godfreytestifiedshediscussedthework

withthegrievorand particularly whatwas involved thehoursthathewantedtowork and

outandheneededincome

Towardstheendof theworkperiodwhichendedon June14ththe

mentionedtoMs Godfreythathe neededtimeoffand wasgoingtogotohiscottage

Shetestifiedthat thegrievorseemedpleasedwiththeeffortsshehadmadeonhisbehalf

Ifthegrievor hadaskedforfurtherwork therewasworkavailable Shealsostatedthe

grievorinitiatedhisreturntoworkinAugustof1996

Whencrossexamined Ms testifiedthatPatFinucanmadethedecision

abouttheworktobegiventothegrievor Mr Finucanhad requestedshefindsomework

forthegrievorsinceshewas familiarwiththeworkloadavailableWhenshespoketothe

health Whenthe approachedherandtoldherthatheneededwork shefeltthat

the workloadwascounsellingbecauseitwaswithoutpressure Shewasawareofeasiest

the coursesintheschoolandtheirrequirementsandmaintainedshechosethe

counselling forthegrievorsbenefit andhe appearedtobe verypleasedwiththework



assignment Ifthegrievorhadaskedforfulltimeteachingshewouldhavesuggestedhe

teachbiology Ms Godfreymaintaineditwascommonknowledgethat thegrievorwas

hishealth HealsoadvisedherinJunethatheneededabreakandwasgoingtohis

Ms GodfreyfeltthatthegrievorwasnotwellatthetimeHehadjust concluded

teachingonecourse fromJanuarytoAprilandhadnotbeenwellenoughtoteachthefull

load Therewerethreesectionstothecourseandhehad taughtoneandhiswifehad

taughttheothertwosincethe wasnotcapableofteachingall three Ms Godfrey

statedthaton June13thand thegrievorwasdoingcounsellingbecausethetime

sheetsdonot indicatethathe wasdoingprofessionaldevelopmentwork

testifiedthatMs Godfreyreportedtohimandwasresponsiblefortheadministrationand

secretarialdutiesattheKingstoncampusShe underhisdirection particularly

withrespecttoworkloadassignmentsforthefaculty Headmittedtobeingmorerelianton

MGodfreythanhemighthavebeenifhehadbeencontinuouslypresentattheKingstonS

campus

assignhimtoa counsellingpositionundertheCollectiveAgreement Hewasawareof the

withhimabouthisprogress andgrievorsillnessandhadhadnumerousconversations



aboutarrangementsforhisworkloadinrelationtohisillness Thosediscussionsinvolved

Mr FinucanapprovedthecounsellinginMayof1996 basedonthegrievor requesting

work andMs GodfreyssuggestionastotheworktobedoneThegrievordidnotask

foradditional work

Duringtheperiodwhenthegrievorwasdoingthecounselling Mr Finucanhada

discussionwithhimasto howhewascopinganddiscussedthestateofhishealth

AccordingtoProfessorFinucan hewastoldthat itwasastruggle thatthegrievorwas

notwell andthathewasmakingexceptionaleffortswithhisstudents Thegrievordidnot

Mr Finucanalsotestifiedthatcoursesayhewascapableoftakingonmorework

developmentworkisnormalactivityinMayandJuneand thereisnoadditional

compensationforcoursedevelopmentwork

Mr FinucanwasawarethatthegrievorsLTDapplicationwasturneddownin

thenextrequestforworkwasmadeinAugust whichheapproved

friendlyandhadanamicable close andeffectiveworkingrelationship

grievoreveraskedwasrefused Inaddition Mr Finucanwrotealetteronthegrievors

behalftotry andassisthimwithhisLTDclaim Therewasneverasuggestionfromthe

beingaccommodated and inaddition Mr Finucan hadgrievorthathewasnot



conversationswiththechiefstewardandnothingwassaidaboutadditionalworkforthe

foralternateworkandhadsimplyrespondedtothegrievorsrequestbyprovidinghimwith

a assignment Mr FinucanassertedthattheCollegedidnotmakean

independentproposalaboutotherworkbecauseheunderstoodthatthegrievordidnot

wanttheCollege tomakesuchaproposal Hispersonal understandingwasthatthe

Mr Finucanmaintained

that hewasoperatingonthebasisthattherewasalimitonwhatthegrievorwascapable

of doingandhehadnounderstandingthatthegrievorwantedmorethanwhatwasbeing

providedtohimat thetimeIfthegrievorhadwantedmorework Mr Finucanwas

preparedtofind understood thatthegrievor beingpaidonanworkforhimHealso

offloadingbasisoronthebasisthatthegrievorwasnotdoingteachingduties

Finucandoesnotrecallconversationsaboutprofessionaldevelopment buthehasno

reasontodoubtthatthe didthework

MyrnaGarrison whohasbeentheDirectorofCompensationand Benefitssince

1988 testifiedaboutherconversationsandcommunicationswiththegrievorconcerning

hisclaimforbothshort termandlongtermdisabilitybenefits Ms Garrisonalso testified

astotheproceduresfollowedandcommunicationsconcerningthegrievorsclaimand

appealfortheLTDclaim Shestatedthat thegrievordidnot indicatehewaslookingfor

morework atanytimeHedidnotrequestMs Garrisontolookformodifiedwork anddid



notindicatethathehadasked anyoneelseformodifiedwork Shestatedthatall the

withrespecttoaccommodatingdisabledemployeesistorespondtorequests but

maintainedthatthegrievorsmedicalcertificatesindicatedhewasunabletowork Those

physicians statementswerepartofthegrievorsLTDclaim

BasedonthesefactstheUnion submitsthattherearetwoissuestobedecided

ThefirstissueconcernsthefailureoftheCollegetoaccommodatethegrievorforthe

periodMay7thtoJune14th Thesecondissueconcerns199596whenthegrievor

reducedworkedona basis TheUnionclaimsthatthegrievorshouldreceiveholidaypay

andinsteadtheCollege deductedsickcreditsforthosedays TheUnionmaintainsthat

ChristmasHolidayspursuanttoArticle1701 F4oftheCollectiveAgreement

Asto thefirstissue theUnionfurthermaintains thattheCollegedidnotattemptto

findworkforthegrievorfur May8thtoJune14th TheUnionclaimssomeone

shouldhavebeenspecificallyassignedtoconsiderthesituationwithdisabledemployees

TheUnionarguesthat workwasbargainingunitwork andthegrievorshould

TheUniondoesnotclaimthattheCollegedidnotactinbecompensatedonthatbasis

abonafideway butsubmitsthattheCollegehadafurtherdutytoprovidehimwith

additionalwork TheUnionfurthermaintains thatonJune13thandJune thegrievor

performedworkasaprofessorandwasnotproperlycompensated forthatwork



AstothesecondissuetheUnionreliesonArticle1701F4andmaintains thatthe

grievorshouldhavereceivedholidaypayandnotlosesickpaysinceholidaypayisa

anddeniedaholidayentitlementbecausetheemployeeisill

TheCollege submitsthatall thegrievorsrequestsforworkwereansweredand

satisfied Hereceivedreducedworkwhenherequestedit hewasgivencounsellingwork

whenherequestedwork andwhenherequestedthathereturntoworkinAugustof1996

thatrequestwasalsosatisfied Atnopointdidthegrievorseek anything thanthe

work thathewasgiven andhisactionsmakeitclearthathe wasbarelycopingwiththe

workthathewasassigned TheCollege arguesthatthegrievorneverclaimedthathe

wantedadditionalwork TheCollegefurthermaintains thatcompensationwasnotan

issueintheseproceedingsandnomentionwasmadeasto theamountofcompensation

recoursetohisUnion andneitherthegrievornoranyoneforthe claimedthatthe

Collegewasnotdoingenoughforthegrievorduringtherelevantperiod TheCollege

assertsthatthegrievorhadadutytomakehisneedsknownanddeniestherehasbeen

afailuretoaccommodate

schemeforpersons whoarereceivingsickbenefitsandthegrievorfellsquarelywithinthe

meaning andwasproperlycompensated TheCollegearguesthatArticleofArticle1701



fellwithinthecomprehensiveprovisionsofArticle17forthosereceivingsickbenefits

WenowturntotheclaimforincreasedaccommodationbytheCollege OnJune

11th 1996 toward thetailendof theperiodforwhichthegrievorclaimedmorework he

wrotealettertoSunLifeAssuranceCompanyofCanadaconcerningtheappealofhis

disabilityclaim Inthatletterhedealtwithhiscontinuingillnessatgreatlength He

discussedhisfatigueandstated Iwakeupinthemorningfeelingextremelytired and

Sometimesthefatiguepersiststhroughouttheday onotherdays itcomesandgoesin

Hemaintained afterworkingthreeorfourdays attheCollegedoingacademic

counselling Tuesday Wednesday Thursday Imustspendthenextfourdays

recuperating Ihavereducedphysicalactivityinmylifeconsiderably

Heindicatedhewasingreatpainandstated mybackpainissosevere

thatIhaveextremedifficultyfocussingandcommunicatingeffectively Thegrievorwas

seeingachiropractor twiceaweek Hefurtherassertedthathe hadheadachesand

facialnumbnessandthathissymptoms wereworsewhenheattendedatSt Lawrence

College Thegrievoralsostatedthathehaddigestivedisturbances lightheadedness

concentrationproblems troubleabsorbinginformation rememberinginformation and

recordingdataaccurately Hemaintained thislatterproblemhasbecomeparticularly

pronouncedwhenIgive academiccounsellingtoa fewstudentsinarow He alsoclaimed

whenIlookovermydailywork Idetecta largenumberofletterandwordomissionsinmy

writing Duringconversationswithstudents Istilloccasionally forgetkeynamesand



words something rarelydidbeforeIbecameill Thegrievorassertedthathewas

emotionallyandpsychologicallydepleted Hestatedthathehadgood daysandbaddays

andthathisconditionwas maddeninglyvariable

Thegrievorthenreferredtothedemandsofteachingandaddedthat mygreatest

fearisthatifIdotoomuchIwillfall intoacompletestateofexhaustionasIdidinlate

September 1995whenDr recommendedthatIstopworkingcompletely

wentontostate Ibelieveitismyprofessionaldutytodelivertothebestofmyabilities

somethingIcannotdoat especiallyiftheworkloadistoolarge

Thegrievoracknowledgedthathewasimpaired forgetsinformationandmaterials

andquestionperiod Healsoindicated thatreading markingandclasspreparationscan

beincreasinglytaxing Thegrievorconcludedthathebelieved af present am

emphasisadded Thegrievorwasalsounabletodotheentirejob washiredtodo

unabletoputanumericalfigureonthe degreeofseverityofhisdisability atthattime but

didindicatehehad limitedenergy

Also onJune 1996 Dr thegrievorsdoctor wrotetoSunLife

AssuranceCompanyandstatedthatthegrievorsconditionwouldbeconsidered

moderatelysevere andplacesrestrictionsprimarilyonthedurationofhisactivitiesrather

Thecurrent ofactivity timethantheactivitiesperse Healsostated

ofMr Shortingsmentalandphysicalemployment appearstobenearlythe extent



Thisisofcourseprimarilyasymptomaticillnessandthereisnoobjective

emphasisaddedmeasureforthis

Based onthegrievorsevidence hisletterandDr Monahansletter weareunable

abletodoit Thereisnodoubtthatthegrievorwanted toworkandwasverydiligentin

attemptingto obtainwork butwe arenotsatisfied thatthegrievorwascapableof

performingmoreworkifithadbeenassignedtohim Itisreasonabletoinfer fromallthe

evidencethatthecounsellingworkwasthefullextentofthegrievorscapacityandthathe

wasunable todomorework

Godfrey wearesatisfiedthat inthecircumstances the Collegetookreasonable

measuresandactedinabonafidemannerinfindingworkforthegrievor Thiswasnot

ahostilesituation ThegrievorwasfriendlywithbothMs Godfreyand Mr Finucanand

hadanumberofconversationswiththemconcerninghisillnessandhiscapacityforwork

Itwasagainstthisbackground thatMs GodfreyunderthedirectionofMr Finucan

assessedthegrievorsneedsand providedhimwithcounsellingwork Counselforthe

College isquitecorrectinsayingallofgrievorsrequestsforworkwerehonouredbythe

Boththegrievorsevidenceand theevidenceofDr suggestthatthe

Howthefullextentofthegrievorscapabilitiesgrievorhadalimitedcapacityforwork

couldhavebeenmoreobjectivelyassessedbytheCollege isnotclear TheCollegemade

ontheanassessmentbasedontheinformationthatwascommunicatedtoit andbased



Dr concededthatthegrievor

wasworkingtocapacityandthattherewasnoobjectivemeasureforhisillness IfDr

couldnotmeasureitobjectively howcouldtheCollege beexpectedto measure

hisillnesssoastoconclude hecoulddomoreworkMoreover therewasadutyonthe

grievorandtheUniontoassist reachinganappropriateaccommodation Thatdutyat

theveryleastdemandsthattheUnionandortheemployeeinformtheemployerthathe

orsheiscapableofperformingmorework Intheabsenceofsuch informationthe

Itsdutywasnot oneofperfection but rathertotakeCollegecannotbefaulted

reasonablemeasurestoaccommodatethegrievor whichitdid CentralOkanaqanSchool

Accordinglythegrievorsclaimfor

additionalcompensationarisingfromafailuretoaccommodateisdismissed

Astotheamountofcompensationduringthatperiod itappearsthattherewas

somespecialarrangementbetweenthe CollegeandtheUnionwithrespecttothis

timecounsellingworkwhichwasnottobe ascounsellingwithinthemeaning

oftheCollectiveAgreementHowever thatwasamatterthatwasnotfullyexploredatthe

hearingandwearenot satisfiedonthebalanceofprobabilities thatthegrievorsclaimfor

additionalcompensationforcounselling withinthemeaning oftheCollectiveAgreement

shouldbeallowed Accordingly thegrievorsclaimforadditionalcompensationinthat

regardisdismissed

thatheattendedontwodays forprofessionalHowever thegrievortestified



developmentactivityandMr Finucantestifiedthatifthegrievordidsoclaim hehadno

reasontodoubthim Moreover Mr Finucansuggestedthatthe grievorshouldbe

believed Thegrievorstatedhewastoldtoclaimtheamountoftimeascounsellingand

HowevernodoubtthatexplainsthetimesheetsandMs Godfreysviewofthesituation

basedonalltheevidenceweacceptthegrievorstestimonythathedidattendfor

professionalcounsellingonJune13thand 14thand wedeterminethatthegrievorshould

becompensatedattheappropriaterateofpayinanamounttobedeterminedbythe

parties Failingagreementwe willremainseizedofthat issue

Wenowturntotherelationshipbetweenstatutoryholidaysandshort termdisability

plan Therelevantprovisions oftheCollectiveAgreementareasfollows

Article16
HOLIDAYS

Anemployeewillbegranted thefollowingholidaysontheday

CivicHolidayGoodFriday
VictoriaDay Day

ThanksgivingDayCanadaDay

AnemployeewillbegrantedtheholidayperiodofDecember
25thtoJanuary1stinclusivewithoutreductionofsalary

Article17
SHORTTERMDISABILITYPLAN STD

Participation

EffectiveApril 1991 allfulltimeemployeesshallbecovered
bythisplan



Benefits
1701 Duringabsencesdue illnessorinjury participating
employeeswhowouldotherwisebescheduledtoworkshallreceive100
ofregularpayforuptoandincluding20workingdaysinanyonebenefit
year plusanyunusedcreditscarriedforwardfrompreviousyears Daysnot
utilizedinanyyearshallbeconsideredtobecredits onthebasisthatone
creditrepresents100 ofregularpayforoneworkingday andshallbe
carriedforwardto nextbenefitthe year Debitsshallbe fromthetotal
assignedbenefitonadayfordaybasis

Duringabsencesduetoillnessorinjuryinexcessofthe
accumulateddaysreferred toin1701F participatingemployeesshallbe
paid75 ofregular payforupto thedifferencebetweenthenumberof
accumulateddaysreferredtoin1701 andthe datetheemployeewould
normallyqualifyforLTD

WherethequalifyingperiodforLTDhasexpired andthe

orhernameunderthisplan suchcreditsmay attheelectionofthe
employee beutilizedbytheemployeeinsteadofLTDbenefits untilthe
employeeelectstotakeLTDbenefits ifqualified

whoisabsentduetoinjuryorillnessonthedaybeforeorafteraholidayas
definedin1601shallreceivepayfortheholidayattheratedefinedin

Duringtheperioddefinedin17 01 aparticipatingemployee
whoisabsentduetoinjuryorillnessonthedaybeforeorafteraholidayas
definedin1601shallreceive payforthe holidayat theratedefinedin
1701

Applicationforbenefitsunderthe planshallbemadeatsuch
timeandinsuchmannerastheCollegeshalldetermineandshallbe
supportedbysuchmedicalevidence ifany astheCollegemayrequire

thatunderArticle andB employeesaretoreceivetheItisapparent

statutoryholidaysalongwiththeDecember25thtoJanuary1stholidayperiodappropriate

whichwouldincludeChristmasDay BoxingDayandNewYearsDaywithoutareduction

ofsalary Ineffect employeesaretobepaidforthoseholidays



However Article17oftheCollectiveAgreement inourview isacomprehensive

plantodealwithemployeeswhoarereceivingshorttermdisabilitybenefits Where

employeesareabsentduetoillnessorinjury theyareentitledtoreceiveeither100 of

Article1701F4 guaranteesthatemployeeswhoareinjuredorillshallreceivepayforthe

holidayinthesamemannerasemployeeswhoarenotill TheArticleensuresthat

employeesreceivingshort termdisabilitybenefitsshallnotbepenalizedwhenholidays

ariseduringtheperiodthattheyareinjuredorill theholidaysaretobeconsideredas

daysforwhichthe employeeisentitledtoreceive payfortheholiday

istothesameeffect butforemployeeswho areonly receiving75 oftheirregularpay

Sinceholidaypayisanearnedbenefit Article and1701F5ensurethat

andnotdeprivedoftheirholidaypay Thus forexample Article1701F4ensuresthata

participatingemployeenotbedeprived ofhisherholidaypaymerelybecausethat

employeeisabsentonthedaybeforeordayafteraholidayasdefined inArticle1601

ThereferenceinArticle toArticle istoestablishthe rate tobe paid

participatingemployeesandsimilarly thereferenceinArticle1701F5toArticle1701F2

istoestablishthe rate tobepaid SinceemployeeswhoparticipateintheSTDplanare

thereferencestothe rate inArticles1701 and1701F2pay

aremerely toensurethatpayment forholidaypayisconsistentwiththerateof paythatthe



employeeisreceivingundertheSTDplanThereferencesinbothArticlesarenotto

depriveanemployee ofholidaypaybutmerely toensurethattheratefortheholidaypay

isconsistentwiththepaymentthat theparticipating employeeisreceivingundertheSTD

plan Ifithadbeenintendedthatemployeesnotreceiveholidaypayandonlybeentitled

totheirsickbenefits Articles1701 F4and17 01 wouldhaveprovidedthat employees

shallbepaidinaccordance Article1701 and1701 andnotsimplyatthe rate

hewasaparticipatingemployeeintheSTDplanunderArticle17 Wewillremainseized

ofthatissueshouldthepartiesbeunabletoagreeontheamount

Forthereasonsgiven the grievanceisdenied inpartandallowedinpart



DATEDAT TORONTOTHIS1stDAYOFNOVEMBER 1999
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