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AWARD REASONS

ThegrievorisaprofessorattheCollege Heclaimsinhisformalgrievancethathissalary
shouldhavegoneuponesteponthesalaryscheduleonMay22nd 1993 Atthe firstdayof
hearing theunionsoughttoaddaclaimthat evenifMay22ndisnotthedatefortheincrease
thegrievorshouldhavegot itonSeptember1stnotwithstandingtheinterventionoftheSocial
ContractActandtheColleges failsafeprogram underit TheCollegerejectstheclaiminthe
formalgrievanceandobjectstoadditionofthenewclaimatthearbitration hearingstage

Facedwiththe objection the boardruledthatwewouldfirstentertainevidenceandargument
ontheformalgrievanceandontheobjection Ifweallowedthegrievance thatwouldendthe
matter Ifwedismissedthegrievance wewouldthendeterminethe objection Ifweallowedthe
objection againthatwouldendthematter Ifwedismissed theobjection wewouldreconvenea
hearingtoentertainevidenceandargumentonthenewclaim Attheseconddayofhearing the
College reinforceditsobjectionwithextragrounds obligingtheboardtoputoffentertaining
themuntilafuturedate Intheend itwasnonethelessagreedthatwewouldproceedunderour
earlierruling Onlyifwedismissedboththegrievance andtheobjectionontheoriginalground
wouldweentertainevidenceandargumentonthenewclaimandtheextragroundsofobjection
atareconvenedhearing andwoulddeterminethemall asnecessary in theaward

Weturntomeformalgrievance

ThegrievorwashiredintoanacademicunitpositiononSeptember2nd 1980 andwasthen
slottedintostep6oftheexisting16stepsalaryschedulethecollectiveagreementcontained
Becauseofhisacademicqualifications theceilingonhisprospectivehighestsalarywassetby
whatisnowsection1403A1 b oftheagreementatonestepbelowthemaximum thatis at
step15 Therelevantpartsofsection1403A1 b lookthisway

1403Alb Thefollowingtableindicatesboth themaximumsalarylevelattainable
byanemployeebasedonthatemployeesrelevantformal educationlevelsand
equivalenciesandthemaximumstartingstepforthatemployeeonthe SalarySchedule

MaximumStepLevelAttainable RequiredQualifications

MaximumSteponthesalary 4yearCanadianUniversityschedule maximum
Degreeormore CGA
PENG CA CMA
formerlyRIA

OneStepbelowMaximum 3yearCAATDiplomaor
GeneralPassUniversity
DegreeorCertified
Journeymanholding
equivalentqualifications



TwoStepsbelowMaximum 2yearCAATDiplomaor
CertifiedJourneyman

ThreeStepsbelowMaximum lyearPost Secondary
certificate

FourStepsbelowMaximum Noformalpost secondary
diploma certificateor
degree

MaximumStartingSalary FourStepsbelowthe
maximumsalarystep
attainablebythatemployee

OnSeptember1stofeachyearuptoandincluding1989 thegrievorssalaryrose toahigherstep
undertheprovisionsofsection1403A2

1403A2 a Annualincrementstothecontrolpointarebasedonexperience atthe
rateofonestepforeachcompletedyearonthe jobexperience Abovethecontrolpoint
butnotbeyondthe maximum onestepwill begrantedwhereperformanceinthepast
yearwassatisfactory Forthepurposesofthisparagraphthefollowingshallbe
consideredasonthe jobexperience leave forunionactivities paid leaveofabsence
secondment

1403A2 b Thefollowingtableindicatesthecontrolpointrelevantforanemployee
basedonthemaximum salarylevelthatemployeemayattaininthesalaryschedule The
controlpointrelevanttofull time instructorsiscontainedwithinthewage schedule1403
A2 c

MaximumStep ControlPointControlPointControlPoint
Attainable 1991 92 199293 199394

Step12 Step6

Step13 Step7 Step7

Step14 Step7 Step7 Step8
Step15 Step8 Step8 Step9
Step16 Step8 Step8 Step9
Step17 Step9 Step10

Step18 Step10



Because in1989 thegrievorssalaryreachedthethenceilingdirectedatthetimebyhishiring
qualifications itdidnotmoveontheschedulein1990and1991 But in1992when underthe
termsofthecollective agreement astep17wasaddedasthe maximum the salarymoved tothe
thenstepbelow step16

OnMay22nd1993 thegrievorsuccessfullycompletedtheInServiceTeacherTraining
Program TheCollegeinformedhimthathissalaryceilingnowbecamestep17andthat under
thecollectiveagreement thesalarywouldadvance tothatsteponSeptember1st Thegrievor
disagreed hearguedthatthesalaryshouldgoupasofthedateofhiscompletingtheProgram
OnAugust30thhefiledtheformalgrievancesupportingtheargumentbyreferencetosection
1403A4oftheagreementandtoaletterofunderstandingentitled AccesstoSalarySchedule
Maximum duplicatedin theagreement Heasksthatthe steplevelandpaybeadjusted
effectiveMay22 1993

Section1403A4saysthis

1403A4Employeeswiththefollowingqualificationsshallbeentitledtoprogresstothe
maximumsteponthesalaryschedule

i AGeneralPassUniversitydegreeplusaBachelorofEducationdegree

ii ThreeyearCAATDiplomaorGeneralPassUniversityDegreeorCertified
Journeymanholdingequivalentqualifications plusavalidOntarioTeachersCertificate
grantedbefore1992orequivalentasmayberuledonbyJointEducationalQualifications
Subcommittee JEQS

iii AGeneralPassUniversity Degree plusavalidOntarioGuidanceSpecialists
Certificate grantedbefore1992orequivalentasmayberuledonbyJEQS or

iv TheInServiceTeacherTrainingProgramCertificate Asthisisauniquein serviceCollege
program equivalenciesarenotconsidered

TheletterofunderstandingreferstotheestablishmentoftheInServiceTeacherTraining
Programandspecificallydirects animmediateonestepsalaryprogression for employees
whohave15yearsormoreofserviceandwhosemaximumStepiscurrentlybelowthe
maximumonthesalaryscheduleandwhoenrolandparticipateintheprogram Theletter
endsbydirectingthat employeeswhosuccessfullycompletetheprogramshallbeentitledto
progresstothe maximumofthesalaryschedule

Theunionarguesthat sincethe grievorreceivedthequalificationsetoutinclause iv of
section1403A4onMay22nd 1993 theverywordingoftheintroductorylinesdirects thathe
is entitledtoprogress onthatday tothemaximumstep thatis step17 Since thegrievors



salarypositiononthesalaryschedulehaslongbeenabovethe controlpoint setoutin section
1403A2 b thereisnoneedforthe completedyearonthe jobexperience requiredforthe
progressionunderthefirstsentenceofsection 1403A2 a hissalarymayadvancetothenext
stepbasedonhis satisfactory performanceinthepastyear asprovidedinthesecondsentence
Inanyevent saystheunion the progressionprovidedinsection 1403A4isindependentofthe
salarystepssection1403A2governs Instead section1403A4giveshim anallowance as
indicatedbythetitleprecedingsections1403A3through1403A5 which isindependentof
anniversary datesofhireandperiodsofservice

Wesayatonce asthepartiesappeartoagree thattheletterofunderstandinghasnodirect
bearingonthisgrievance thegrievordoesnothavefifteenyearsofservice Theletterindeed
containsapolicystatementrespecting theparties ongoingcommitmenttothequalityof
teachinginmeCAATsystem Itgoes ontoannouncematthepolicyisimplemented bythe
establishmentoftheInServiceTeacherTrainingProgram Fifteenyearserviceemployeesgeta
onestepadvanceinsalarywhentheyenrol Everyonewhosuccessfullycompletestheprogram
hasaprevioussalaryceilingbelowthemaximumremoved Thatservesonlytodirectthegrievor
andthoseinthelikesituationbacktosection1403A4 whichbeginswithvirtuallyidentical
language

Wedisagreewithhowtheunionreadssections1403A4and1403A2 a

Section1403A4doesnot astheunionwouldhaveit directimmediateprogressionto
themaximumstepuponanemployeesattainingoneorotherofthequalificationslisted Itsays
thatthe employee shallbeentitledtoprogresstothemaximum step emphasisadded not
thatthesalarymovesrightaway Iftheunionwereright anemployeewhosesalarywasat say
step10onthe dateofattainingthequalificationwouldimmediatelygetthe salaryatstep17
Thatcannotbeso Thewordswequotedirectthatthesalaryoftheemployeewhohasjust
attainedoneorotherofthequalificationsmaynow progresstothe maximumsteponthesalary
schedule whatthewordsdoisremove theceilingsection1403A1 b hadimposedonthat
employeessalary Whentheprogressionoccursisnotmentioned Thatdependsonthe
mechanismforannualincrements section1403A2 a contains

Unlikehowtheunionreadsthesecondsentenceofsection1403A2 a wedonotsee
thatthereferenceto the pastyear canbe interpretedasanythingdifferentthan completed
year inthefirstsentence ThetwosentencesarepartoftheonemechanismgoverningAnnual
increments Theyaredesignedtodistinguishbetweenautomatic increasesbelowthecontrol
pointandmeritincreasesabove Theyarenotdesignedtodistinguishbetweendifferenttime
periods thecompletionofeachofwhichisaconditionforasalaryincrease

Tohelpshowthatstepprogressionsarenotinevitablytiedtocompletedyearsofservice the
unionreferredtotheStepValuedescriptionforthefactorof FurtherFormalEducation inthe
tableof ProgressionFactors 1stepforeachcompletedyearatthepostsecondarylevel
Wedonotreadthosewordsasproviding fortheprogressionwhenevertheemployeehas
completedayearatthepostsecondarylevel Asweseeit heretoo theprogressionmustawait
theendofanotheryearofservice attheCollegeundersection1403A2 a Inanyevent the
uniondidnotclaimthatthegrievorssituationfittedwithinthisparticularprogressionfactor



Wealsodonotthink thatthepositioningofsection 1403A4betweentwootherprovisions
governingallowancesandunderneaththe Allowances titlerendersitimmunetothe
mechanismofsection1403A2 a Sections1403A3and1403A5apparentlyareso
immune But despitethepositioningandthetitle section 1403A4isnotanallowance
provision Infunction itamendssection 1403A1 b andshouldprobablybepositioned
immediatelyafteritintheprintedagreement Section1403A2 a governsthetimingofthe
stepmovementsforallemployeesrelying onsection 1403A4

TheCollegespracticehasbeentomakethestepincreasesonSeptember1st January1stor
May1st Weneednotdeterminewhetherdoingthatasapracticeconformsgenerallywiththe
collectiveagreement Weneedonlylooktothefactsinvolving thegrievor Weknowthathewas
hiredonSeptember2nd 1980andthat theCollegehasalwaystreatedSeptember1stasthe
anniversarydateofhishiringandthedate forimplementinghisstepprogression Thathasgiven
himtheincreases onedayearlier thanthestrictyearlymeasurementfromhiredatewarrants and
heneverobjectedtoeithertheSeptember1stdateortheslight advancementfromdateofhire
September1st 1980isthereforethebeginningdateforthepurposeofdeterminingforhim each
completedyear and thepastyear undersection1403A2 a And aswehavesaid section
1403A2 a isthe mechanismforimplementingsalaryincreasesandpinpointingtheirtiming

Theresultisthat whilethe grievorsmaximumattainablesalaryadvancedtostep17on
May22nd 1993 hewasnotentitledtobeginreceivingthestep17salaryonthatdate The
grievanceisthereforedismissed

WeturntotheCollegesobjectiontotheproposednewclaimbasedontheoriginal
groundofobjection Weconcludethattheobjectionshouldbeallowed

Thisisnotaninstanceofaunionmerely fleshingoutwhatisinherentinthegeneral
languageoftheformalgrievanceasfiled Ifthatwereso wecouldproceedtoresolvethefull
scopeofthegrievance Asanexample seeReLiquidCarbonicInc andSteelworkers 1992 25
LAC 4th 144 Stanley arbitrator But whattheunionputshereisanindependentand
alternativeclaimnecessaryfordeterminationonlyifthespecificclaimintheformalgrievance
fails Anexample closetothisisReElectrohomeLtd andIBEW 1984 16LAC 3d 78
Rayner chairman Section3203oftheagreementdirectsthatatStepOnethe employeeshall

presentasignedgrievanceinwriting settingforththenatureofthegrievance thesurrounding
circumstancesandtheremedysought Thisthegrievorbeforeusdid Itmaybethatthequoted
wordsrenderthecontentofthewritingthenecessaryframeworkoftheparties disputepresented
forourdetermination Seeninthatlight the specificclaimsetoutinthedocumentisallwehave
authoritytodetermine ThatishowtheboardtreatedthematterinReIntlChemicalWorkers
andBrockvilleChemicalIndustriesLimited 1972 24LAC 423 Reville chairman Our
authoritycouldbeexpandedbytheparties explicitagreementor atleast bytheColleges
acquiescenceaftertheunionearlycommunicatedthenewgroundofcomplaint Ifneitherwere
shown wewouldneedtheCollegesrepresentation thatthenewclaimmightbebroughtandthe
unionsdetrimentalrelianceontherepresentation

Here thereisnoagreementtotheexpansion Andthereisnoevidencethattheunion
mentionedthenewclaimbeforethefirstdayofhearing letaloneevidence oftheColleges



acquiescenceorrepresentation WeseethattheCollegesdirectorofhumanresourcesmentioned
theimpactoftheSocialContractActinwhatserves astheStepTwowrittendecision Butthere
isnothingtoshowthattheunioneverindicatedbeforethehearing thatitrejectedtheColleges
positiononthatorwantedtoexpandthegrievancetoclaimthestep17salaryincreaseon
September1stdespitetheSocialContractAct Theevidenceisuncontradictedthat asfarasthe
Collegewasconcerned uptothehearingtheunioncontinuedtorestrict theclaimtothatsetout
inthe documentthegrievorputinonAugust30th

But eveniftheformalgrievancedocument doesnotimposeajurisdictionallimit the
evidenceshowsthatitwasthesolebasisonwhichthepartiesdiscussed themeritsofthe
grievorscomplaintthroughthegrievanceprocedure Toallowexpansiontoanunrelatedclaim
woulddenythegrievanceprocedurethefullplayitshouldhaveasavehicleforparties
ventilatingofopposingviewpointsleadingtopossibleagreedsettlement Asanexample ofother
arbitrators concernaboutthis seeElectrohomeLtd at83 Solving thatproblemwouldrequire
ourordering thepartiesbacktoStepOnetoprocessthenewclaimfromthere ifneedbe upto
the arbitrationstage Quiteapartfromthepossiblebarofthetimelimits theunionscounselhas
saidthatherejectsthatremedyasthepriceofproceeding

Toallowexpansionoftheunrelatedclaimwouldalsoinevitablythreatenprejudicetothe
Collegewhosepreparationforthehearingfocusedsolelyonthegrievancedocumentasfiled
Respondingtosuch prejudice ofcourse iseasy wemightsimplygrantanadjournmenttoallow
counseltopreparetomeetthenewclaim But thatwouldmeanextraexpensefortheCollegeto
covertheextrahearingday sincewehavenoauthoritytoawardcompensatingcosts Asevents
haveunfolded thehearingranintoanextradayanywaytoallowevidenceandargumentonthe
questionsofthe Collegesknowledgeofthenewclaimandofitsacquiescenceorrepresentation
TheCollegehasthereforehadplentyoftimetoprepareforthenewclaim Butwehavefound
that overthedaysofhearingwehavehad therewasnoevidenceofknowledge acquiesenceor
representation And underouragreedplan counselandtheboard contemplateanotherdayto
entertainmoreevidenceandargumentonthe twoextragroundsforthe objection Theproblem
ofprejudiceremains

Inall aswehavesaid weallowtheCollegesobjection theunionmaynotaddthenew
claim Sincewehavealreadydismissedthe August30thgrievance therearenootherissues
beforeus

DATED atTorontothis31stdayofJanuary 1995

HughJohnCook

StanleySchiff Chairman
Idissent
JonMcManus


