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DECISION

The matter be fore this board arises out of the grievances of Tamara

Rudenko and Ted Schrare (Ex. 3) filed on May 20, 1938l. The grievance

was filed as a group grievance, but it is clearly the grievances of two

individuals who were affected by the same procedure and has been dealt

with in

concerns

that manner by the parties. The essence of the grievances

the manner in which the seniority of the two teaching masters.

was calculated,

The

dispute.

facts which were put before us are not the subject of any

The issue with which the board must deal before the merits can

ba considered i{s whether it has jurisdiction to determine the merits,



given the time limits in the collective agreement.

Preliminary Objection Regarding Timeliness

Ms. ’Rudenko was first employed as a sessional teaching master on
Juna 6, 1977. Mr. Schnare began as a sessional teaching master in
Februa:y, 1979. Both of them were employed to teach in the Adult Basic
Education Departirent. The Director of that department was, at all
material times, Mr. Tom Evans. It is apparent from the evidence that
bgth of the grievors were qnder the impression that as soon as they had
accunulated twelve months of service the College would make some sort of
decision about their continued employment.

In May, 1979 both of the grievors had a meeting with Mr. Evans to
discuss the method of calculation of a month of work for.the purposes of
determining their service. AE that time Mr. Evans made it knownitp thenm
that there was some concern about reaching the platéau of twelve months

: t
because the College would then have to make a decision about whether to

| J—
hire them or to terminate their employment.‘//ﬁe told them that it was

e N,

’Eag;iblg, givenmfﬁggaglhqg of calculation used by the Coliege, to work
over fourteen days in a calendar month without having that month count
toward their service time, The method of caiculation used by the
College involved not counting split weeks (weels which straddled the end
and beginning of months) and not counting weeks in which there were

- Phiiieh

fewer than thirteen hours worked., //g;th of the grievors accepted Mr,
™’

Evans statements as correct.,

In September, 1979 both of the grievors mét with Mr. Evans again,
and the method of calculating service time was explored again. After
that meeting Mr. Ev;ns issued a memorandum (Ex. '24), dated October 9,

1979, which set out the method of calculation used to determine service



time;‘- Both the grievors accepted this as an accurate statement of the
correct metth of calculation.

After that meeting Both of the grievors checked their records from
time to time in order to determine the number of months which were
credited to them. They both saw that the months were being credi ted

according to the method described by Mr. Evans, and they accepted that

as accurate. e P
wwmbﬁ”ﬁdygﬁger 11, 1980 Ms. Rudenko receivaed a memorandum (Ex. 13)
/ which réad as follows: B

Tamara Rudenko joined the establishment staff on
September 26, 1980. However, because she was
previously employed on a temporary basis, she is
entitled to credit towards toe two  year
probationary period, in accordance with the
Memorandum of Understanding.

A payroll check indicates that Tamara Rudenko has
earned 16 months credit. There fore the date for
regular status review will be May 26, 1581.

Ms. Rudenko said that she was surprised about the sixteen months credit;

hoﬁever, she was assured by the College that that was correct. She did

not question the matter any further and did not contact the Union.

R - e et
On November 11, 1980 Mr. Schnare received a memorandum (Ex. 19)

identical in form to that received by Ms. Rudenko. That memorandum
informed him that he had joined the establishment staff on September 26,
1980, that he had earned tgelve months credit, and that ‘his regular
status review would be on September 26, 1981.

Mr. Schnare accepted Fhis memorandum as correct and did not make
any inquiries of the College or the Union conce;ning the calculation of
his credits or the change in his status.

In May, 1981 both of the grievérs were informed that they were

being bumped., They both went to~£he Union to inquire about thelr rights



;s prgbationary employees in a bumping situation. In the course of
discussing the bumping situation with the Union, it became apparent to
ghe Union and,_ for the first time, to the grievors thaﬁ there had been
an error in the calculation of their service. That resulted from the
method of calculation employed by the College, which was realized, for
the first time, to be based on a misapprehension concerninglthe days to
te counted toward service time.

The error was first discovered on ﬁay 14, 1981 and on May 15, 198!

it was brought to the College's attention. On May 19, 1981 the grievors

.

"each received an identical memorandum from the College (Ex. 9) which
indiéated that the same method of calculation used for all sessional
employees had been used to calculate the grievors' service and that no
error ﬁad been pade. On May 20, 1981 the grievance was filed.

The applicable portions of the collective agreement are ‘set out

below: ,
1.01 The Union is recognized as the exclusive
collective bargaining agency for all academic
employees of the Colleges engaged as  teachers
esesse Save and except ...... teachers ... employed
on a8 +..... sessional basis.

9.02 Complaints

It is the mutual desire of the parties
hereto that complaints of employees be adjusted as
quickly as possible and it i{s understood that if an
euwployee has a complaint, he shall discuss it with
his immediate Supervisor within twenty (20) days
after the circumstances giving rise to  the
complaint have occurred or have come or ought
reasonably to have come to the attention of the-
employee 1in order to give his immediate Supervisor
an opportunity of adjusting his complaint. The
discussion shall be between the employee and his
imrediate Supervisor unless mutually agreed to have
other persons in attendance. The dimmediate
Supervisor's response to the complaint shall be
given within seven (7) days after the discussion
with the employee.



9,05 - General

(a) If the grievor fails to act within
the time limits set out at any Complaint or
Grievance Step, the grievance will be considered
abandoned; .iceee ‘

Appendix IIX
SESSIONAL EMPLOYEES

1(a) A sessional employee is defined as a
full-time employee appointed on a sessional basis
. for up to twelve (12) full months of continuous or
non-continuous accumulated employment in a twenty-
four (24) calendar month period. eceeessesccosacssons

(c) If a2 sessional employee is continued in

employment for more‘than the period set out in
paragraph (a) above, he shall be considered as
having completed the first year of his two (2) year
probationary period and thereafter covered by the
other provisions of the Agreement. The balance of
such an employee's probationary period shall be
twelve (12) full months of continuous or non-—
continuous accurulated employment during the

immediately following twenty-four (24) calendar

month period.

S

There 1is no doubt that the grievors relied on the statements of

som2one2

in authority in the College in order to calculate their service

credits, and there is no doubt that the reliance continued up to and

includid% May 14, 1981 “hen they consulted the Union on an entirely

di fferent matter., There is also no doubt that the College official was,

at all material times,

calculation used by the Collegs.

honestly and faithfully relating the method of

Finally, there is no question that the

College was mistaken in its method of calculation'and that 1t was an

honest mistake based on a misinterpretation of the way in which days

should be credited towards a month's service.

It was completely reasonable for the grievors to rely on Mr.
and to accept his statement concerning the method of calculation.
employees in their'position'would probably have done just a

\r

2cause of the wording of Article 9.05(a) of the agreement,

e ———

s they

Evéns
Most
did.

ictis



neéessary for this board to determine when the twenty day period
reférfed to in Article 9.02 began to run.

It is clear that, 1f the matter is viewed as non-continuing, the
event complained of occurred more than twent& days be fore the grievance
.was' filed. In this case the grievors were not aétually awvare of any
breach of the collective agreement which affected them until May léth

JDURESE S

when Lhey began to discuss their service with the UnionD///zthough it .

wa;. natural for the grievor s to depend on Mr. Evans to know how the
College calculated their serviced (which he did), and on the College to
apply the correct method of calculatién to'their_service (which it did
nét), the College did nothing to prevent the grievors from discovering
the mistake, and, in fact, did not realize that it was doing anything
wrong until some time after May 15, 1981, Indeed, anyone iwith a
collective agreerent who put his or her mind to the question could have

discovered that there was something wrong with the College's method of

‘\\\\éalculation or at least have questiouned the College's method. -
/‘//

‘The first time that the grievor's could possibly have been in a
position to question effectively the calculation and to have the
situation .rectifed through the grievance pfocedure was November 11,
1980, when they were both informed for the first time that . they had
passed the first year of their probationary periods. It wﬁs at that
time that they wouldlbe able to claim that the collective agreement
appliéd to them pursuant to the provisions of Appendix IiI. Prior to
that they would have been excluded from the baréaining unit and would

- not have bzen able tb invoke the grievance procedure of Article 9. That
was also the first time that they would have been able to seek the help

and advice of the Union in pressing their claims. Despite the fact that

’



.ghis w;s an innocent misunderstanding on the part 6f everyone cqncérned,
it wd;ld Be mani festly unfair to consider any time be fore the grievor's
had access to the grievance procedure as running against them.

;Despité the fact tha; the grievors relied on the representations of
College officials that the service was being calculated according to the
correct wmethod, I am reluctant to hold the College to be an absolute
guarantor of the accuracy of its opionion as to how the collective
agreement should be interpreted; to the extent that time limits should
not be aéplied in the normal fashion.» Whenever any party puts forth its
view of the meaning of a claﬁse'in a collective agreement, that party,
and anyone relying on it, takes the risk that the interpretation may be
wrong. It is the sort of normal risk which must be ruﬁ every day in
order to administer a collective agreeﬁeut. If the inte;pretaﬁidn is
admd tted or fouﬁd to be wrong, then there will be 3 correction in the
future, and there may also be some retréépective relief. The mere fact
that " an honest mistak; in interpretétion has been made by one of the
parties does not, of itself, mean that the other provisions of the
collective agreement, such as time linmits, should not be appiied.

The situvation would be quite different if there were some act on
the part of the College which prevented the grievors from discovering
the facts and assessing the propriety of the College's action; While 1t
mdght be reasonable for the grievors to accept the statements mde to
them, it does not follow that they were thereby prevented from
ascertaining whether the College was correct or from testing the

correctness of the College's method.

It is agreed that this collective agreement contains mandatory time

limits and that the Colleges Collective Bargaining Act does not contain

any provision which gives the board the discretion to vary time limits,



~

Given the facts in this case, it is concluded that the earliest time
when the circumsctances ought reasonably have come to the grievor’s
attention was on November 11, 1980 when they were informed of their

changed status and the provisions of the collective agreement were made

‘applicable to then,

That does not end the matter of jurisdiction, though. Matters of
this sort have been tradtionally viewed as continuing grievances by

arbitrators and boardé of arbitration. At page 79 in Canadian Labour -

Arbitration (Brown and Beatty) the authors state:

R
e T e st e 01 0 - - e et e gt .‘-’(“"/,‘M ’

""" Where the violation of the agreement is of a ™

-

for initiating a grlevance is not as significant
unless the collective agreement  specifically

A‘;//// continuing nature, compliance with the time limits \

a fixed period of tirme, Continuing violations are

// provides that the grievaunce must be launched within

ones which involve repetitive breaches of the
collective agreement rather than simply a single or
isolated breach., ....... Where it is established
that the breach is a continuing one, it has held
that the failure to initiate it within the
stipulated time from the date of its first
occurrence will not render it inarbitrable.
However, the relief or damages awarded in such
circunstances may be linited by the time limdt,
Thus, where a grievance claimed improper payment
and the grievance was allowed, the award limited
the damages recovered to five full working days
prior to the filing of the grievance which was the
applicable time limit for initiating the grievance.

This is the sort of violation of the collective agreement which involv%s
"repetitive breaches” and unless remedied will affect the grievors
throughout their employment with the College.' Accordingly, the
grievance is» arbitrable as a continuing breach of the collective

agreement, and the grievors are entitled to have thelr seniority dates

corrected and the proper amount of service credited to them.j/‘XQy
: i ittt 7

W/'—‘—"‘_‘ e e e e
financial relief 1s limited by the provisions of Article 9 of the

collective agreement to that which can be claimed within twenty days of




the time when the griévors discussed their complaint with their

Supervisor on May 15, 1982.

Decision on the Merits

Since there is no disagreemént on the facts, and since the College
has aduﬁtt;d that an error was made and that the collective agreement
was uisinterpreted, the decision on the merits has become almost a
formality. The board accepts the interpretation that, pursuvant td
Aftlcle 8.01 (b), any month in which the grievors completed fi fteen or
more days should have been érebited'as a full month for the purposes of
calculating seniority. Thié sﬁould have been the case regardleés-of the
pumber of hours worked in the week or the fact that a week straddled two
months. |

The board was provided with the employment records which reiated to
Ms, Rudenko's employment_l(#k. llS). Based on those records and the
provisions of Article 8 andhAppendix III of the collective agreemant,
Ms. ﬁudenko would have completed the first twelve months in a twenty~
four month period on ngy 25, 1§79 and she should have had the
collective agreement apply to her from that date on. ‘From the records
provided, it would appear that she completed the next twelve months‘ of
continuous otr non-continuous service on or about SEptember'19; 198C, and
her probationary period would have been completed then and not on May
26, 1981 as stated by the College (Ex. 14). On September 19, 1980 Ms.
Rudenko should have been crg&ited with two years seniority, pursuant to
Article 8.61 (d) of the collective agréement.

.The board was not given all of Mr. Schnare's records; however, from

the records submi tted (Ex. 20) it is clear that Mr. Schnare cbmpleted

the first twelve months of his probationary period oun March 25, 1980 and



not on Spetember 26, 1980 as stated by the College (Ex. 19). The
earliest that he could have completed his proﬁationary period would have
been March 25, l§81. Now that the parties have agreéd upon the correct
method of calculating service under the colléctive agreement, there
should be no problem in determining when the probationary period was
completed, and of crediting him with the two years service pursuant to
Article 8.01 (d).

The board will remain s?ized should there be any problems in
implementing the award or of calculating any monefafy claims which the
grievors may have, |

DATED AT LONDON, ONTARIO THIS / DAY oF )UM , 1982

Gail Brent

Iy, DM«»\M,%@

W. D. Shuttleworth, College Nominee

i
/-

I
@(‘/’/’ CO[O/\ A0me ll%

Ron Cochrane, Union Nouminee ~
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