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OPSEU 98C014

DECISION

Ms CeceliaReillyisafull timeprofessor intheSchoolofHealth CommunityServicesat
LoyalistCollegeinBelleville SheteachesinYear1andYear2of theLawandSecurity
Program andisinhereighthyearofteachingattheCollege OnNovember10 1997 she
grievedasfollows

IgrievethattheCollegesdirectiontometobeonvacationfromDecember8to
December24 1997andApril27toMay7 1998andAugust3toSeptember1
1998isaviolationofArticle1501AoftheAcademicCollectiveAgreement
Ifurthergrievethatschedulingmyvacationcoincidentwiththetimeperiodofthe
AcademicYearisaviolationofArticle1101B1 andthatprecludingscheduling
myvacationduringthatpartoftheyearliesoutsidetheAcademicYearwithoutmy
permission isa violationofArticle1103

Shesoughtthefollowingremedy
TheCollegewillschedulemyvacationasasinglevacationoftwomonthsduration
andfallingentirelyoutsidetheAcademicYear

Therelevantarticlesare
Article6

MANAGEMENTFUNCTIONS

601 Itistheexclusive functionoftheCollegesto
i maintainorder disciplineandefficiency
ii hire discharge transfer classify assign appoint promote demote lay

off recallandsuspendorotherwisedisciplineemployeessubjecttothe
righttolodgeagrievanceinthemannerandtotheextentprovidedinthis
Agreement

iii managetheCollegeand withoutrestrictingthegeneralityofthe
foregoing therighttoplan directandcontroloperations facilities
programs courses systemsandprocedures directitspersonnel
determinecomplement organization methodsandthenumber location
andclassificationofpersonnelrequiredfromtimetotime the number
andlocationofcampusesandfacilities servicestobe performed the
schedulingofassignmentsandwork theextension limitation curtailment
orcessationofoperationsandallotherrightsandresponsibilitiesnot
specificallymodifiedelsewhereinthisAgreement

602 TheCollegesagree thatthesefunctionswillbeexercisedinamannerconsistent



withtheprovisionsofthisAgreement

Article11
WORKLOAD

1103 Theacademicyearshallbetenmonthsindurationandshall totheextent
itbefeasibleintheseveralcollegestodosobefromSeptember1tothefollowing
June30 Theacademicyearshall inanyeventpermityear roundoperationand
whereaCollegedeterminestheneedsofanyprogramotherwise thenthe
schedulingofateacherinoneorbothofthemonthsofJulyandAugustshallbeon
aconsentorrotationalbasis

Article15
VACATIONS

1501AAfulltimeemployeewhohascompletedonefullacademic year sservice
withtheCollegeshallbeentitledtoavacationoftwomonthsasscheduledbythe
College

1501BAteacherassigned toteachforanadditionalmonth 11thmonth overthe
normalteachingscheduleoftheequivalenttotenmonthsaspartofacontinuous12
monthprogramshallbeentitledtoavacationofonemonth asscheduledbythe
College

Suchteachershallalsoreceiveabonusoftenpercentoftheemployeesannual
salaryfortheadditionaleleventhmonthofteachingassignmenttobepaidon
completionofsuchassignment Ateacher assignedtoteachintheeleventhmonth
forlessthanafullmonthwillbeentitledtoaprorataamountofthetenpercent
bonusreferredtoabove tobepaidoncompletionofsuchassignment

Amemberoftheteachingfacultyteachinginacontinuousprogramshallnotbe
requiredtoteachformorethan12consecutive monthswithoutascheduled
vacationofatleastonemonth

1501CItisunderstoodthattheaboveprovisionsforvacationsarenotintendedto
prohibitCollegesfromschedulingnonteachingperiodsatChristmasandNew
Year soratanyothermidtermbreak

1502 Inschedulingvacations theCollegewilltakeintoconsiderationthe
maintenanceofproperandefficientstaffingofCollegeprogramsandoperations
andtherequestsofemployees TheCollegewillnotifyemployeesoftheir
vacationperiodatleastfourweekspriortothecommencementofthevacation
periodconcerned Itisunderstoodthatfollowingnotificationofvacationperiods
vacation schedulesmaybechangedincircumstances beyondtheCollege scontrol
orbymutualagreement TheCollegeagreesthatseniorityshallbegiven
considerationinresolving conflictingvacationrequests
1503 Aportionofthehourlyrateforpartial loadteachersisinlieuofvacation
pay
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Article2201
PARENTALLEAVE

2201ETheCollegewillnotrequireanemployeetotakevacationentitlement
concurrentlywithleaveunderthisarticle

TheSchoolofHealth CommunityServicesoffersprogramsinlawandsecurityadministration
policefoundation recreationandleisureservices fitnessandhealthpromotion andinnursing
practicalnursingandpersonalsupport Boththelawandsecurityandpolicefoundationprograms
forthelastthreeyearshavehadastudentintakeinJanuary and therefore their sequential
semesterrunsintothe summer totheendofJuly Asaresult teachingisrequiredinthesummer

GlennyceSinclairistheDeanoftheSchoolofHealth CommunityServicesandshetestified
thatduringthepastthreeyearstheJulyportionoftheseprogramshasbeentaughtbyonefull
timefacultymemberandanumberofpart timefacultymembers Inthe firstoftheseyears
followingameetingwithmembersoffacultyconcerning theschedulingofthesummersession in
1996 TerryWood afulltimefacultymember volunteeredfortheteachingassignment and
LarryCook anotherfulltimefacultymember wasassignedthefulltime teachingassignmentby
rotationin1997 Therotationisbased onprogramneeds qualificationsoffaculty andthose
whohavepreviouslytaughtinJuly Thefull timeteachingassignmentforthefollowingyear
1998 wasalsoassignedbyrotation thistime toCeceliaReilly theGrievor

Ms Sinclairexplained theprocesssheinstitutesinordertoarriveattheteachingassignments
oncetherequirementsoftheprogramsandthestudents havebeendetermined She testifiedthat
itisherpracticetothensendamemorandumannuallytofacultymembersinwhichsheidentifies
theusualvacationperiodthatnormallyrunsbetweentheendofJunetotheendofAugust The

memorandumalsoindicates shesaid thatifafacultymemberwishestohavehisorhervacation
attimesotherthantheJulyAugustperiod thatawrittenrequestfor approvalofthespecifictime
shouldbe submitted She testifiedthatinthecaseofTerryWoodin1996 timeavailablewas
discussedandhisvacationtimeswereapproved and inthecaseofLarryCook Ms Sinclair
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recountedthatsheidentified3monthsonhisStandardWorkloadForm andthenaskedhimto
identifyhispreferreddates TheresultwasthatMr Cook althoughhecouldhavehadatwo
month blockvacationbytakinghisvacationduringMayandJune chosetohaveasplitvacation

GaryWarrenwhohastaughtatLoyalistCollegefor18years andwhohasbeenaunionofficial
duringthattime iscurrentlyaStewardwithLocal420 Hetestifiedwith respecttohis
knowledgeofothersituationsinwhichhebelievedtheCollegeassignedfragmentedvacation
periodsandrecalled2instances HetestifiedthatfacultyintheAdultUpgrading Departmentin
1992 whowereandareforthemostpartnonpost secondary werebeingassignedvacationsin
twomonth longsegmentsandsomeofthosevacationsendedinmidmonth Aconcernwas
expressedbyfacultymembers he related thatthis practicewascontrarytotheCollective
Agreementsincetheywereof theopinionthatthe CollectiveAgreementrequiredassignmentofa
twomonthcontinuousvacationperiod Mr Warrentestifiedthatthefacultymembersinvolved
alsorecognizedthevaluetotheCollegeofhavingtheoptionofasplitvacationperiodand
discussionsresultedinalocalagreementbetweenLocal420andLoyalistCollegerespectingthe
vacationperiodforfacultyintheAdultUpgradingDepartment

Mr Warren testifiedtotheothersituationofwhichhewasaware thatofMs PatDockerell in
thesamedivisionasMs Reilly andhe statedthathe understoodtherewasarequesttoproceed
toarbitrationonthematter Heconfirmedthattheseweretheonlytwosituationsrespecting
splitvacationsofwhichhewasaware

TheDeanofBusinessandComputerStudies RodneyHudgin testifiedthathisdepartment
whichhasatotalof21full timefacultymembers hasthreeprogramsinwhichteachingtakes
placeduring thesummermonthsandwhichinvolveinstructionbyfull timefacultymembers The
numberteachingbetweenMay1standSeptember30thrangedfrom5to8full timefaculty
membersandfrom3to5facultymemberswouldnormally teachintheJulyAugustperiod He
testifiedthatinonesituation followingareviewofthecourseofferings theteamrecommends
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whoshouldundertaketheteaching Inanothersituation Mr Hudgindeterminesthecoursesto
betaught andconsidersthe deploymentoffacultyinrelationtothefacultyteachingthefirstyear
coursesasheconsiders itimportant thatthereissomecontinuityoffacultyforstudentsduring
theirprogram Itishispractice he testified togothroughthefull timefacultylistconsidering
theskillsetofindividual facultymembersandthespecialnatureofthecourse Iftheappropriate
combinationisnotfoundwithinthefull timefacultylist he thenseeksanappropriatepersonfrom
thepart timefacultylist Havingmadetheteachingassignments hesendsout anoticetoall
facultymembersinformingthosewhoarenotteachinginthesummer thatthetwomonth
summerblockistheirvacationperiodandinvitingthosewhoareteachinginthesummerto
submittheir requestsfor specificvacationtimes Hisrejectionoftheirrequest wouldbebased on
theneeds oftheprogramsandorthestudents andtheywouldbeassignedasplitvacation Ifa
facultymember teachingduringthesummermonthsasksforMayJunevacationperiod Mr
Hudgintestified thathisresponsetothatrequestwouldbebasedonwhatwastakingplace and
thathewoulddiscussitwiththeindividual facultymemberandprovidean explanationofthe
problem That however hasnot tothispoint he testified beenanissueastheschedulingof
vacationhasbeenarrivedatbymutualagreement Forthoseindividualswhoarenotteachinghe
invitesthem shouldtheywish toproposedatesdifferentfromthosehehaspresented

Ms SinclairtestifiedtotheparticularsituationofMs Reilly Accordingtoher Ms Reilly
commencedmaternityparentalleaveinJanuary1997andreturnedonSeptember22 1997
followingthis leaveandhervacation OnMay13 1997 duringMs Reillysleaveperiod Ms
SinclairmetwithMs Reillytodiscussherupcomingworkload AtthatmeetingaStandard
WorkloadFormwaspreparedfortheperiod September22toNovember21 1997 Ms Sinclair
testifiedthatMs Reillysassignment wastoteachYear2coursesandthatshewasnotscheduled
toteachfromNovember24toDecember19 1997 asthestudentswereparticipatinginoff
campusplacementsandMs Reillywasnotscheduledtobeinvolvedinthataspectofthe
program OnMay20 1997 Ms Reillysignedthis StandardWorkloadFormandindicatedthat
itwasa MutualAgreementofAssignedWorkload byplacingacheckmarkinthatbox
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Ms SinclairtestifiedthatatthismeetingsheaskedMs Reilly todeferhervacationuntil
NovemberDecemberduringtheperiodwhenshewouldnothaveateachingassignment andto
returnthefirstdayofthesemesterwhichwouldhavebeenSeptember3rd ratherthanon
September22nd AccordingtoMs Sinclair Ms Reillypreferredtohavehervacationscheduled
sothatshecouldhavequalitytimewithherchildanddidnotagreetoMs Sinclairsrequest Ms
SinclairtheninformedMs Reillythatshewouldlikelyhavevacationduringthenonteachingtime
inNovemberDecember1997 andwouldbeteachingin thesummer Ms Sinclairdidnotrecall
Ms ReillyrespondingnegativelytotheNovemberDecembervacationbuttestifiedthatMs Reilly
indicatedthatshewouldgrievethe Julyteaching

Ms ReillyreturnedtoworkonSeptember22 1997 partwaythrough Semester1 OnOctober
8 1997 Ms Sinclairsentthefollowingmemorandum toMsReilly

Emphasis addedtohighlightareasofchange

sicYourscheduledteachingthisyearaswediscussedare
September22toNovember21 1997 9weeks
January5 toApril17 1998 14weeks

24 11May11toJuly 1998 weeks

34Total weeks

Datesavailableforvacationare

November24toDecember24 1997 20days
April20toMay8 1998 15days
July27toAugust21 1998 20days

68Total days

Ihavescheduledyourvacationfor

sicNovember27toDecember24 1998 20days
May5toMay8 1998 4days
July27toAugust20 1998 20days

Total 44days
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Ifyouwouldpreferotherdatesasidentifiedaboveas availableforvacation pleaseletsdiscuss

Ms SinclairandMs ReillymetfollowingMs ReillysreceiptoftheOctober8thmemorandum
andMs Sinclairissuedthefollowingmemorandum onOctober10th

Emphasis addedtohighlightareasofchange
Thefollowing Itrust reflectsourdiscussionoftodayregardingyourscheduledvacationanddates
availableforsuch

Scheduledteachingiswillbe

September22toNovember21 1997 9weeks
January5toApril17 1998 14weeks

31 12May11toJuly 1998 weeks

35Foratotalof weeks

SWF sfortheperiodsofJanuaryto April 1998 andMaytoJuly1998willbeconfirmedwithinthe
contractualtimelines

Datesavailableforyour vacationare

November24 23toDecember24 1997 days
15April20toMay8 1998 days

August3 August28 20to 1998 days
58Totalavailabledays days

November27Toallowforsemesterend wrapup Ihavescheduledpartofyourvacationfor to
December24 1997 20days

TheremainingvacationdaysIhavescheduledasfollows

April27toMay7 1998 9days
August3toAugust20 1998 15days

Thisbringsyourtotalscheduledvacationto44days ThedatesfortheApril toMayperiodanddates
inAugustmaybemodifiedwithintheavailabledatesidentifiedabove Ifyouwishtochangethese
letsdiscussandfinalizebyMarch6 1998 otherwiseIwillassumetheywillbetakenasidentified

Ms SinclairtestifiedthatMs Reillydidnotexpressanydisagreementduringthemeetingwiththe
substancesetoutinthememorandumofOctober10th However onOctober20th Ms Reilly
respondedtotheOctober10thmemorandumwiththefollowingEmail

Ihavegivenconsiderablethoughtandreflectiontoyourproposal thatItakeholidaysinNovDec
1997 alongwiththeotherdatesoutlinedonyourmemoofOctober10 1997 Icannotconsentto
this Iamalsowithholdingmyconsentto teachduringthemonthofJuly 1998 Thisentireproposal
is inmyopinion clearlyaviolationoftheCollectiveAgreement andasbothaunionstewardandthe
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LocalSecretary Icannotingoodconscience accedetothis
Pleasecontactmeifyouwouldliketodiscussanyotherpossibilities

ShetestifiedthatshedidnotcontactMs Sinclairearlier asshebelievedthatMs Sinclairwason
vacationthepreviousweek

WhileMs Sinclairwasnotsurprisedtoreceivethis correspondence shetestifiedthatshedidnot
anticipatethatshewouldreceivea statementstatingthatshe Ms Reilly waswithholdingher
consent toteachduringthemonth ofJuly sinceshehadindicatedherobjectiontothatwhenit
wasfirstpresentedtoher

Ms SinclairandMs ReillymetagainonNovember5th AccordingtoMs Sinclair Ms Reilly
informedherthatsheneededtimetoupdateherknowledgeinrelationtoacourseshewouldbe
teachingbeginninginJanuaryandtofinalizemarksandwrapupoutstandingissuesfrom thefall
semester Asaresultoftheir discussion Ms SinclairinformedMs Reillythattheteachingperiod
wouldremainasassignedandthatshewouldadjusttheNovemberDecembervacationperiod
accordingtoMs Reillyssuggestion Shethenadjustedthestartingdateofthisvacationperiod
fromNovember27thtoDecember8th Ms Sinclairtestifiedthattherewasnofurther
disagreement

AmemorandumdatedNovember5thwassenttoMs ReillybyMs Sinclairrespectingthe
RevisiontoVacationSchedule

Thefollowingisthevacationschedulethatweconfirmed duringourmeeting
December8 13toDecember24 1997 days
April27toMay71 9days

September1 22August3to 1998 days
44Total days

Thisallowsfornon teachingtimeonNovember24toDecember5 1997andMay8 1998foratotal
of10days

Theassigned teachingtimeremainsasidentified inthememoofOctober10 1997

Itwasatthis point onNovember10 1997 thatMs Reilly filedthegrievancesetout above
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Followingadiscussion afinalmemorandum respectingvacationschedulewassenttoMs Reilly
byMs SinclaironMarch9 1998

Hopefully thiswillbethefinaleditionofyour19971998vacation schedule
Todateyouhavetakenthefollowingdays

December8toDecember22andDecember24 12days

AsaresultofthesummersemesterbeginningMay4 1998andyourparticipationintheinterviews
thelastweekofApril thevacationscheduledforApril27toMay4 1998 November5 1997memo
attached isnotpossible

Asweagreedtoday thedatesfortheremainingdayswillbe
July27 toSeptember1 1998 27days

ThiscombinedwiththedatesfromDecemberprovidesatotalof 39days Theremaining5dayswill
be scheduledduringthenextyearonmutuallyagreedtodates

Ms Sinclairtestifiedthatthememorandumreflects theagreementwhichsheandMs Reilly
reachedearlieronMarch9th

Itwasagreedthatthediscussionsbetween Ms SinclairandMs Reillywereamicable and
professionalandthatbothreferredtocalendarsduringtheirdiscussions afterwhichan
understandingofwhenMs Reillysvacationwouldtakeplace wasarrivedat OnMarch27
1998 Ms Reillyrequestedthatshetakethe5vacationdaysshewascarrying fromApril27thto
May1st andMs Sinclairapproved herrequest The5days vacation alongwiththevacation
scheduledinAugust1998 wouldcompletethe44daysofvacationwhichwouldhavebeen
attributabletothe19971998academicyear Ms Reillysvacationtimeoccurredaswrittenin
December1997 andinAprilMay1998 ShehadreturnedtoworkonMay4thandatthetimeof
thehearinginJune hadnottaughttheJulyprogramnorhadshetakenthevacationscheduled
fromAugust3rdtoSeptember1st

ARGUMENT
TheUnion
TheBoardwas referredtothe followingcasesbyGavinLeeb representingthe Union

FanshaweCollege andTheOntarioPublicServiceEmployeesUnion Union
1978 Unreported Brandt
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LoyalistCollegeandTheOntarioPublicServiceEmployeesUnion Plummer
1995 Unreported M Picher

SirSanfordFlemingCollegeandTheOntarioPublicServiceEmployeesUnion
Shosenberg1997 Unreported McLaren

Mr Leebstatedthatthesoleissuetobedecidedistheability oftheCollegetounilaterally
fragmentorsplitvacation ItistheUnionspositionthattheCollege cannotdothat He
concededthatitwasprobablyacceptablefortheCollegetoschedule teachingduringthesummer
months giventhata10 bonusissetoutintheCollectiveAgreement Thisisnotasituation
wheretheCollegedoesnothavearighttoagreewithan employeewithoutgoing throughthe
Unionanditisacceptableforacollegeemployeeandhisorhermanagertoagreethatthe
employee svacationistobesplit Should theBoardfindthatMs Reillydidconsent thenthe
caseisover although Mr Leebsubmitted hedoesnotbelievethattheevidencesupportssucha
conclusion

Mr LeebarguedthatthefacttheCollegesawfittoenterintoanagreementtoallowsplit
vacationswithfacultyinonesectionoftheCollegewasindicativeoftheCollegesrecognitionit
couldnotsplitvacations andsuch aninferencecanbedrawnfromitsparticipationinthat
agreement Itissignificant hesubmitted thattheagreementisnotnotedasbeing without
prejudice nordoesitstatethattheagreementisnottobeusedinanyotherproceeding

Mr Leebthenconsideredthelanguage oftheCollectiveAgreement notingthatArticle1501
asupra refersto vacationoftwomonths not vacationentitlementoftwomonths or two

monthstobescheduledbytheCollege Thisinterpretationissupportedbythereferencein
Article1502 supra to vacationperiod not periods Allphrases hesubmitted aresingular
Article2201E supra cannotforceanemployeetotake vacationentitlement concurrently
withleave andArticle1103 supra definesthenormalvacationperiodinanimplicitway

Theacademic yearshallbetenmonthsindurationandshall totheextentitbe
feasibleintheseveralcollegestodoso befromSeptember1tothefollowingJune
30
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Areadingofallthearticles together Mr Leebsubmitted saysthatanemployeecan through
rotationorconsent be requiredtoworkinJulyorAugustandthatmanagementhastherightto
schedule thevacation WhattheCollegecannotdoisunilaterallybreakupthatvacationperiod
IftheCollegeneededtheGrievortoteachinJuly thensheshouldhavebeengiventhetwomonth
vacationperiodatanothertime unlesssheconsentedtobreakitup TheCollege candetermine
whenthetwomonthvacationperiodistobetaken however managementcannotbreakthattwo
monthperiodupifanemployeeinsistsordoesnotagreesincethe partieshaveagreedthatit
shouldbe twomonthssolid

FanshaweCollegeMr Leebcitedthe case supra inwhichthe Boarddeterminedthatthemonth
referredtoinconjunctionwithvacationwas acalendarmonth andthatthetwomonthvacation
period isentitledtobeenjoyeduninterruptedly ItwasMr Leebsviewthatthecontractual

FanshaweCollegeinterpretationissuehadbeenfullyandcorrectlyresolvedbythedecisioninthe
Isabellev OntarioPubliccaseandthat wereitnotfortheSupremeCourtofCanadadecisionin

ServiceEmployeesUnion1981 122DLR 3d 385 SCC inwhichthe Courtconcluded
that

thestatuteandtheagreementitselfrecognize bytheirterms thatdifferenceswill
arisewhichdonotnecessarilyinvolveallcollegesandalltheiremployees andthey
haveleftgrievances tobeaddressedtoindividualcolleges

hewouldbeinaposition tobringa preliminarymotionofresjudicata Inapracticalsense he
argued alloftheprinciplesunderlyingthenotionofresjudicata theneedforstability
consistencyandpredictability andthebasisonwhichcollectiveagreementsarenegotiatedin
futurestillpertain Mr Leebsubmittedthateventhoughtheemployerisnotthesame the
CollectiveAgreementis anditdoesnotmakesensethatatFanshaweCollege full timefaculty
wouldbeentitledtoanuninterruptedtwomonthswhileatLoyalistCollege theywouldnot

Mr LeebsuggestedbywayofremedythattheonlywaytomakeMs Reillywholewouldhave
beentoorderthatshebeonvacationduringJuly themonthshehadbeenscheduledtoteach
TheperiodsduringwhichMs ReillywasoffinDecember AprilandMay werenotvacation
periods andwhiletheCollegemaysaythatsheisgettingpaidtwice theGrievorshould notbe
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out duetotheactions oftheCollege Theentitlementismuchgreater whenonehasitina
single uninterruptedperiod ratherthanin bits andpieces hesubmitted Ifthis isnotpossible
andMr Leebrecognizedthatitmaynotbe heputforwardthatan appropriateremedywouldbe
the10 bonusastheonlypropervacationforMs ReillywasinAugust Afurtheralternative
wouldbetoremitthe mattertothepartiestoresolveandremainseized

TheEmployer
DouglasGray Counsel fortheCollege referredtheBoardtothefollowingcasesexcerptsand
cases

CanadianLabourArbitration ThirdEditionBrownandBeatty CanadaLaw
BookInc Aurora Ontario Section83240 Schedulingvacations atpage861

OntarioPublicServiceEmployeesUnion Membury andTheOntarioCouncil
ofRegents forCollegesofAppliedArtsandTechnology ConestogaCollege
1976 Unreported O Shea

SenecaCollegeandTheOntarioPublicServiceEmployees Union1977
Unreported HD Brown

Mr Gray submittedthatonthemerits theCollegehadthe rightunderthis CollectiveAgreement
toschedule thevacationinthewayitdid andinthealternative theCollege scheduledthe
vacationwiththeconsentofthe employeeandMs Reilly hasnocausetocomplain

Mr Graysubmitted thattheUnionscasereliesentirelyontheawardofArbitratorBrandt inthe
FanshaweCollegecase supra when ifeffect thereismore jurisprudenceonthismatterprior

FanshaweCollegetothe awardwhichmaynothavebeendrawntotheattentionoftheBoard in
Isabellethatcase TheSupremeCourtofCanadainthe decision supra referredtotheearlier

caseswithapproval henotedandthe Board shouldconsider thepersuasivevalueofthesecases
alongwiththeawardofArbitratorBrandt Thepersuasivevalueoftheformercasesshould
outweigh Mr Graysubmitted thatofthelatter Mr Graystatedthattherearetwoconflicting
linesofauthorityandtheBoard inthecasebeforeit isentitledtoselect themorepersuasivein
termsofthe CollectiveAgreementasawhole
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Mr Gray thenconsidered thelanguageoftheCollectiveAgreement Henoted thatArticles
1103and1500 supra areusually interpretedtogether Article1103whichreferstothe
contractualacademicyearasopposedtothepracticalstudentacademicyear saysthatyear round
operationispermittedandwhilenotingthattheteachingyearisgenerallyfrom September1stto
June30ththeCollectiveAgreementcontemplatesthatthis isnotalwaysthecase andallowsfor
teachingduringthemonthsofJulyandAugust Further itisobviousthattheschedulingofa
facultymembersvacationisdependentonhisorherteachingassignment thatis ifthework
mustbeallocatedatdifferenttimesduringtheyear thevacationhastobeslottedaroundwork
requirements

Mr GrayarguedthatArticle1500 supra canadmitofmorethanoneinterpretation A
vacationoftwomonthsasscheduledbytheCollege couldmeanasingleblockoftime or
withoutdoinggreatviolencetothelanguage itcouldmeanthatthe vacationmustcometoatotal
oftwomonths Facultyteachinginthetwelvemonthprogramscan althoughnotinthesituation
athand endupwithavacationperiodof1monthwitha10 bonus andthefinalparagraphin
Article1501Bwhichsetsamaximumcontinuous teachingperiod of12months contemplates
thatamemberoffacultycouldberequired toteach12continuousmonths Inotherwords the
partieshavecontemplated thattheschedulingcouldresultinafacultymembergettingavacation
whichisnotatwomonthblock InArticle1502 Mr Graysubmits thereisamixtureofplural
andsingularandonefindstherein vacations usedinthe plural

InschedulingvacationstheCollegewilltakeintoconsiderationthemaintenance
ofproperandefficientstaffingof Collegeprogramsandoperationsandthe
requestsofemployees Emphasisadded

TheCollegecannotassign bitsofvacationthroughout theyear sincetheCollectiveAgreement
states thattheCollegeisto notify employeesoftheirvacationperiod singular whereasthe
pluralwasused previouslyinArticle1502 ThelanguageofArticle1500 Mr Grayargued
contemplatesabroaderinterpretationthanasingleblockoftwomonthsfor vacation andsince
vacationschedulesmightbe changed itwouldseemoddthatthepartieswouldonlyhave
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contemplatedasingleblockoftwomonthsiftheArticlepermitted changestothevacation
scheduletomeetaschedulerequirement thatwasbeyondthecontroloftheCollege The
languagecontemplatesanentitlementoftwomonthsafter thespecificfactors requestsand
seniority setoutinArticle1502aretakenintoaccount

Mr Gray submittedthatgenerally itisthe rightofmanagementtoschedule thevacationof
employeessubjecttotheoverridingrequirement thatthescheduling bedoneingoodfaithto
managethe enterprise Ifmanagementhasarighttoschedulevacationsitthenalsohastheright
todivideupthevacationandschedule thevacationatatimewhichisconvenienttoit The
CollectiveAgreementdoesnotmandateatwomonthblocksubjecttothe employee sveto

ConestogaCollegeMr GrayreferredtheBoardtothe case supra inwhichtheBoardchaired
FanshaweCollegebyArbitratorO Shea foundthatunderArticle501 1500 asin

theCollegewasentitledtoschedulethegrievorsvacationatany
timeduringthecalendaryearpursuanttotheprovisionsof
Article501oftheCollectiveAgreement

SenecaCollegeHethendirectedthe Boardtothe decisioninwhichArbitratorBrownfoundthat
Thereis inArticle501 1500 norestrictionontheEmployertoschedule
vacations andspecifically thewordsusedbythepartiesare asscheduledbythe
College withregardtothevacationentitlement Thisarticlesetsoutthe
entitlementoftheteachingfacultytovacation butdoesnotrestrict thescheduling
ofthatvacationassuggestedbytheUnion toanyperiod andwhiletheCollege
mustrecognizeandconferupontheteachingfacultywhohavecompletedonefull
academic yearofservicethetwomonthvacation theschedulingislefttothe
CollegebothunderArticle7 600 andArticle5 1500

Wearesatisfiedunder thetermsofArticle501 1500 thattheCollege sright to
schedule vacationduringtheacademic yearisnotlimitedtoperiodsfollowingthe
completionofthatyearbutmaydosoatanytimeafacultymemberhasentitlement
tovacation Ashasbeenfound theCollegehastherighttoschedule vacations
atanytimeduringthecalendaryear

SenecaCollegeMrGraysubmittedthataccordingtotheBrowndecision theCollegehas theunilateral
FanshaweCollegerighttoschedulevacationtimeforitsfacultyand accordingtotheBrandtdecision it

mustscheduleatwomonth blockofvacationtimeandtheemployeehasaveto HenotedthattheSupreme
IsabelleCourtin referredtotheBrownbutnottheBrandtdecision ItwasMr Gray sopinionthatthe
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Browndecision ismuchmoreinlinewiththeordinarymeaningofwords andtheoverridinglanguageof
scheduling theneedsoftheprogram therequestsoftheemployeeandthemanagement rightsclause

Respeccting consent Mr Gray submitted thattheGrievor swishesweretakenintoaccountseveraltimes
duringthevacationscheduling process Ms Reillydidconsent totheschedulingofhervacation her
objectioncentredaroundtheissueofteachinginJuly HestatedthatthewholecourseofMs Reillys
conduct withtheexceptionofMs Reilly sE mailofOctober20thdirectedto Ms Sinclair signifiedthat
thevacationschedulingwasacceptable

Astotheissue ofremedy Mr GrayremindedtheBoardthat anyremedymustbedesignedto makethe
Grievor wholenottocompensateherdoublyandthat bytheendofAugust Ms Reillywillhavehadher
total vacationentitlementfor19971998 Themostshecouldgetwouldbeadeclarationasto scheduling

UnionReply
Mr LeebstatedthattheUnionwasnotsayingthattheCollegewasunreasonable inwhatitdid
but inthiscase theissueisnotoneofreasonablenessbutrather whetherornotthe Collective
Agreementprovidesforatwomonthuninterruptedvacation Heviewsthedifferencesinthe
cases notasconflictinglinesofauthorityonthesamequestions butrather amatterswhichare
distinct onefromtheother Finally Mr Leebwasemphaticinstatingthattherewasno
evidencewhatsoeveroftheGrievorshavingconsented Shewas rather makingthebestofa
badsituation andfurther sheinformedtheEmployeroferrorsintheschedule Hesubmittedthat
theGrievorhadputtheEmployeronnoticefrom theoutsetthatshewasintendingtogrievethe
Julyassignment andlatersentanEmailstatingthatshewasnotconsenting

DECISION
Theevidencepresentedtestifiestotheconsenualapproachthatthe partieshavetakenatLoyalist
Collegetotheschedulingofvacation Managementandfacultymembershaveahistoryof
successfully negotiatingavarietyofvacationschedules whichhaveachievedamutually
acceptablebalancingoftheneedsandinterestsofthestudents theprograms theCollegeandthe
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individualfacultymembers

Atthe timeofthefilingofMs Reillysgrievance inNovember1997 therewerethreeissuesfor
her

whetherornotthe EmployerhadtherighttoschedulehertoteachinJulywithout
herconsent
whetherornottheEmployerhadtherighttoschedulehervacationduringthe
academicyear and
whetherornotshewasentitledtoanuninterrupted twomonth vacationperiod

IftheCollegewererequiredtograntheratwomonthvacationperiod outsidetheacademic year
thatis duringJulyandAugust theCollegewouldthen asshesawit notbeabletoassignher
toteachinJulyasthiswouldinterferewithhervacation entitlement

Atthehearingtheparties agreedthat
theEmployerhastheright under Article1103 toassignMs Reillytoteach
duringthemonthsofJulyandAugust aswellasthroughout thenormalacademic
year and
theEmployerhastherightunderArticle1501AtoscheduleMs Reillysvacation
outsidethemonthsofJulyandAugust thatis atanytimeduringtheacademic
yearaswellasduringthemonthsofJulyandAugust

TheBoardnotesthatunderArticle6theCollege hastherightto directits personnel and
determinecomplement thescheduling ofassignmentsandwork andallotherrightsand

responsibilitiesnotspecifically modifiedelsewhereinthisAgreement TheBoardconfirmsthe
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parties interpretationrespectingtheassignmentofteachingduringthemonthsofJulyandAugust
andtheschedulingofthevacation ItnotesthatifaJulyAugustteachingassignmentisnot
scheduledwith theconsentofthe employee thenitmustbescheduledonarotationalbasis

HavingestablishedthatMs ReillycouldproperlybescheduledtoteachduringthemonthofJuly
andthattheEmployercouldschedulehervacationtimeoutsidethemonthsofJulyandAugust
thequestionremaining iswhetherornotMs Reillyisentitledtohavethattwomonthperiod
uninterrupted orfromtheEmployersperspective whetherornottheCollegeisentitledto
fragmenthertwomonth sofvacationtime withoutherconsent

TheBoardacceptsthatadecisionrenderedinthecaseofanotherCollegedoesnotbindthe other
Collegesinthesystem andthatthishasbeenconfirmedbytheSupremeCourtofCanada inits

Isabelledecisionin supra However theBoard notesthatinthecaseofinterpretationofthe
centralCollectiveAgreement thereisacertainvalueinaconsistencyofinterpretationofthe
languageofthatCollectiveAgreement

TheBoardhasconsideredthe languageofthearticlesoftheCollectiveAgreementwhichaddress
FanshaweCollegevacation andhasdetermined independentof the decision supra thatthe

usesoftheterm vacation resultintheconclusionthatthetwomonthvacationperiodofthe
individual istobe uninterrupted unlessotherwisespecified Inarrivingatthisconclusion the
Boardhasreasonedthatitsconclusionmustbebasedonthenormratherthantheexceptions
Article1103statesthatthenormal academicyearshallbetenmonthsinduration andshall to
theextentfeasible befromSeptember1 toJune 30th Article1501Astates thatafull time
employeewhohascompletedonefullacademicyearsservice thatis tenmonths istoreceive
avacationoftwomonths andthetenmonthsplusthetwomonthsconstitutesafullyear

a aArticle1501Arefersto vacation oftwomonths singular Article1501Brefersto
avacationofonemonth singular and without vacationofatleastonemonth singular
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s sArticle1502refersto schedulingvacation plural inconjunctionwiththe requestof
semployee plural whichtheBoardinterpretsasreferringtothenumerousindividualvacations

ofthegroupofemployees ratherthansegmentsofthevacationofindividualemployees The
pluralisalsousedinthesamearticle notificationofvacationperiods plural vacation
schedules plural but once again theplain meaningofthelanguage leadstotheinterpretation
thatthepluralisused torefertotheindividualvacationsofalltheemployees ratherthanthe
segmented vacationperiodsof individualemployees Thereferenceto TheCollegewillnotify

periodemployees plural oftheirvacation singular isinterpretedbytheBoardtomeanthat
eachindividualhasasinglevacationperiod TheonlywordingwhichmightleadtheBoardto
concludethatan individualmighthavemorethanasinglevacationperiodisfoundinArticle
1502 thecommencementofthevacationperiodconcerned Thiscouldbeinterpretedas
referringtoan individualemployee havingseveralvacationperiods ortoavacationperiodofone
monthortwomonths Itwouldalsoincludewhatevervacationperiodsthepartieshave
negotiatedandtheindividualemployeeshaveconsentedto Thepointhereisthenoticetime
andthenoticewouldbe thesamewhethertheindividualemployeeisscheduledforatwomonth
vacation orwhethertheCollegeandtheindividualemployee haveagreedtoafragmented
vacationwhichwouldresultinanemployee havinganumberofvacationperiodsthroughout a
year Itdoesnot however onbalance altertheBoardsconclusionthat unlessthereis
agreementthatavacationwillbe fragmented thefull timefacultymembernotcoveredbyArticle
1501B isentitledtoatwo monthuninterruptedvacationperiod

Facultywhoteachfulltimeduring thenormalacademicyearfromSeptembertoJunewill where
feasible havetheirvacationduringtheJulyAugustperiod However underArticle1501B
providing theteacher isteachingina continuous12monthprogram heorsheisnotentitled
tothetwomonthvacationperiod Instead heorsheis entitledtoavacationofonemonth as
scheduledbytheCollege plus abonusoftenpercentof hisorher annualsalaryforthe
additionaleleventhmonthofteachingassignment or aprorataamountofthetenpercent
bonus when assignedtoteachintheeleventhmonthforlessthanafullmonth
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IfMs Reillysassignmenttoteachintheeleventhmonthwerepartof acontinuous12month
program shewouldthenbe coveredbyArticle1501Bandwouldbeentitledtoavacationof
onemonthplusabonus However itistheBoardsunderstanding thatherassignmenttoteach
inJuly1998wasnotpartof acontinuous12monthprogram andtherefore shewasentitled
toanuninterruptedvacationoftwomonthsatatimescheduled bytheCollege

TheBoardrecognizesthattheuninterruptedtwomonthvacationperiodlimitstheflexibilityof
theCollegetoscheduleassignmentsandvacationsbutthesituationwillariseonlyincasesin
whichanindividualemployeesfailstorequestafragmentedvacationortoconsenttoavacation
scheduleproposal Formanyemployees itisadvantageoustohavethepossibilityofa
fragmentedtwomonthvacation andthatmustbeoneofthereasonsthatthepartieshavehad
suchasuccessfulhistoryofnegotiationsaroundthisissue

Thegrievance succeedsinpart TheBoardhasconcludedthatitshouldlimititsremedytoa
declarationanddeclinestoawardfurthervacationtimeormonetarycompensation Thisisbased
ontheBoardsunderstandingthatthe EmployerwasactingingoodfaithandthatMs Sinclair
wasfollowingapracticewhichwaswell established and ontheassumptionthatMs Reillywill
have hadthetotalrequisitevacationtimebythe timethisdecisionisissued

Datedat

this dayof

Helen S Finley Chair
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DerekBlackadder UnionNominee

Dissents Decision attached
RobertJ Gallivan CollegeNominee

loyalistaw1
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