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SUPPLEMENTARY AWARD

BACKGROUND
Decision on the Merits ~ Reinstatement of Larry Olivo with Compensation

By an Award dated May 25, 2000, this Board of Arbitration unanimously
voided the termination of Mr. Larry Olivo, a lawyer and professor at Seneca
Coliege. At the time of his discharge, Mr. Olivo was vice-president of the Union.
Mr. Olivo was terminated effective February 10, 1998 for allegedly sending Mr.
Melvin Fogel, the Director of Employee Relations, written material that was
personally focused on Mr. Fogel, who describes himself as being of thé Jewish

faith. The communication was clearly anti-Semitic and disturbing.

The College readily acknowiedged that it had no evidence to directly
establish that Mr. Olivo was the person who either sent or created the insulting
material that was delivered to Mr. Fogel in 1990, 1991, 1992 and 1995. The only
evidence the College had to connect Mr. Olivo to the heinous communications
was the fact that two documents sent to Mr. Fogel in 1990 and 1991 were
delivered in re-usable, inter-department envelopes which the College alleged
were addressed to Mr. Fogel in the handwriting of Mr. Olivo. Mr. Olivo and Mr.
Fogel had regular written contact with one another through inter-department mail
in their respective capacities with the Union and the Coliege. Over time,
therefore, Mr. Olivo had addressed countless re-usable inter-department mail

envelopes to Mr. Fogel. No action was taken against Mr. Olivo by the Coliege for



7 to 8 years following Mr. Fogel's receipt of the offensive material in 1990 and
1991, which is the only material in respect of which the College had evidence to

allegedly tie Mr. Olivo to the hateful communications.

The Board did not sustain the discharge and unanimously reinstated Mr.
Olivo with “full compensation, inclusive of seniority and benefits”. In addition,
pursuant to the agreement of the parties, the Board remained seized with respect
to the Union’s claim for aggravated and punitive damages, as well as the general

implementation of the Award.

UNION’S CLAIM FOR ADDITIONAL DAMAGES

A supplementary hearing was convened to hear submissions from the
parties respecting the Union’s claim for further damages in the form of the

following:

I Claim for Aggravated and Punitive damages,
1. Claim for Additional Interest, and

il. Claim for Vacation Entitlement.



CLAIM FOR AGGRAVATED AND PUNITIVE DAMAGES

We address the Union’s claim for aggravated and punitive damages under

the following headings:

A. The Union's Request for Aggravated and Punitive Damages;

B. The Board of Arbitration's Jurisdiction to Award Aggravated and
Punitive Damages;

C. Overview of the Union’s Legal Argument for Aggravated and Punitive
Damages Based on Three Supreme Court of Canada Decisions;

D. Supreme Court of Canada Decision in Weber v. Ontario Hydro
(1995), 125 D.L.R. (4™) 583;

E. Supreme Court of Canada Decision in Eonis J. Vorvis v. Insurance

Corporation of British Columbia (1989), 58 D.L.R. (4“‘) 193;

1. The Vorvis Decision;

2. Whether the Impugned Conduct is Independently Actionable
in_Contract, (i.e. the Collective Agreement) within the
meaning of Vorvis and Consideration of the Application of
Vorvis in the Collective Agreement Context by Re Ontario
Hydro and CUPE (1990), 16 L.A.C. (4™) 264; and

3. Whether the Impugned Conduct is Independently Actionable
in Tort and, even if so, Whether this Board has Jurisdiction
to Adjudicate it, Having Regard to the Supreme Court of
Canada Decision in Weber;

F. The Alleged Breach of Article 3.02;

G. Supreme Court of Canada Decision in Wallace v. United Grain
Growers Ltd. (1997), 152 D.L.R. @™ 1T,

H. Summary Respecting Aggravated and Punitive Damages.



-A-

The Union’s Request

for

Aggravated and Punitive Damages

The Union’s request for aggravated and punitive damages is in the
amount of $5000 for each. The Union asks that Mr. Olivo be awarded aggravated
damages to compensate him for the special harm he suffered by the
unwarranted discharge. The Unioh further seeks punitive damages to punish the
College for its alleged reprehensible actions and to provide a deterrent so that
such misconduct will not be repeated. The Union acknowledges that it has been

extremely rare for boards of arbitration to award aggravated and punitive

damages.

The Union asserts that in discharging Mr. Olivo, the College acted with
both bad faith and malice. The Union contends that the evidence against Mr.
Olivo to support the discharge was so flimsy, was so stale-dated (because it
related to events that had allegedly occurred 7 to 8 years prior to the point of
discharge) and was so strenuously denied by Mr. Olivo, that the Coliege must be
taken to have understood from the outset that its discharge of Mr. Olivo would
not stand up under the Union’s challenge at arbitration. The Union maintains that
since the College proceeded to discharge Mr. Olivo when it must be deemed to

have understood that it had no reasonable prospect of success at arbitration, it



should be inferred that the College’s act of discharging Mr. Olivo was motivated
by malice and bad faith. In particular, the Union notes that the College must be
taken to have understood that it could not prove its allegations against Mr. Olivo
with the required standard of clear and cogent evidence and that the College had
every reason to anticipate that its 7 to 8 year delay in taking action against Mr.

Olivo, standing on its own, would be sufficient to vitiate the discharge, as was in

fact the case.

It is the further contention of the Union that the action taken against Mr.
Olivo by way of discharge was not designed by the College to respond to the
alleged gross misconduct directed against Mr. Fogel. Instead, the Union asserts,
the College’s discharge of Mr. Olivo was intentionally designed to punish Mr.
Olivo and the Union for years of a bitter relationship between the Union and the
College and to undermine the Union while the parties were in the middle of a
particularly difficult bargaining relationship. The Union contends that the Coliege
intentionally inflicted mental distress on Mr. Olivo and defamed him with a
discharge that labeled him as anti-Semitic and guilty of the most scurrilous and
hateful gross misconduct, in order to undermine the Union and to punish Mr.
Olivo. The Union stresses that Mr. Olivo was subjected by the College to living
under this cloud over his reputation for the 2 ¥z years it took to reinstate Mr. Olivo
through grievance and arbitration. It notes that Mr. Olivo suffered greatly during

the period of his discharge, to the extent that he was required to see a doctor and

receive medication.



In its decision dated May 25, 2000, the Board determined that the
College’s delay of 7 to 8 years before imposing discipline on Mr. Olivo for his
alleged misconduct against Mr. Fogel was sufficient, standing on its own, to
vitiate the discharge of Mr. Olivo. The Board is further satisfied, however, that the
evidence presented by the College on the merits of the alleged wrongdoing of
Mr. Olivo was insufficient to meet the College’s burden of establishing just cause
for the discharge. The evidence presented was insufficient to prove wrongdoing

by Mr. Olivo against Mr. Fogel.

in such circumstances, where the evidence presented was insufficient to
prove wrongdoing by Mr. Olivo against Mr. Fogel or the College, and having

regard to the totality of the situation, is Mr. Olivo entitled to aggravated or punitive

damages?

-B-

The Board of Arbitration’s Jurisdiction

To Award Aggravated and Punitive Damages

The authority of a board of arbitration flows from the collective agreement
between the parties and the relevant labour relations legislation. Unlike the
courts, the authority of a board of arbitration does not include the entittement to

enforce the common law generally. If this Board of Arbitration is to have



jurisdiction to award aggravated or punitive damages, it must come from an

authority arising from the collective agreement or related legislation.

In this regard, the following statement of the Supreme Court of Canada in

Eonis J. Vorvis v. Insurance Corporation of British .Columbia, [1989] 1
S.C.R. 1085; (1989), 58 D.L.R. (4™) 193, is instructive:

In an action based on a breach of contract, the only link between the
parties for the purpose of defining their rights and obligations is the
contract. Where the defendant has breached the contract, the remedies
open to the plaintiff must arise from that contractual relationship, that
“private law”, which the parties agreed to accept. The_injured plaintiff

then is not entitled to be made whole; he is_entitled to have that
which the contract provided for him or compensation for its loss.

[emphasis added]

The collective agreement before us does not provide, expressly, that a
board of arbitration may award aggravated or punitive damages. Nor does the
collective agreement clothe a board of arbitration with the authority to entertain
claims of alleged tortious misconduct, such as the torts of the intentional infliction
of mental distress or defamation, which are alleged by the Union in the instant
matter as a basis for the awarding of remedies of aggravated and punitive
damages. This Board of Arbitration, therefore, does not gain the jurisdiction to
award aggravated or punitive damages either through an express agreement of
the parties that it may award such damages as part of its remedial powers or
through its jurisdiction to provide a remedy for express breaches of the collective

agreement. The instant collective agreement does not provide an express right to



protection against either the intentional infliction of mental distress or defamation.
We note that that is not to say that these matters are not actionable; it is to say
that they are not expressly protected or actionable under the collective
agreement. (See “Defining the Scope of Arbitration: The Impact of Weber; An
Arbitrator's Perspective”, M. G. Picher, November 2000, Labour Arbitration

Yearbook, 1999-2000, Lancaster House, Toronto.)

-C-
Overview of the Union’s Legal Argument

for Aggravated and Punitive Damages

based on

Three Supreme Court of Canada Decisions

The Union offers three bases for this Board having the jurisdicﬁon to
award aggravated and punitive damages to Mr. Olivo, notwithstanding the
absence of either an express entitlement under the collective agreement to
award aggravated and/or punitive damages or an express protection in the
collective agreement against defamation or the intentional infliction of mental
suffering, which could form a basis for the remedies of aggravated and/or
punitive damages. The first argument of the Union is based on the Supreme

Court of Canada’s decision in Weber v. Ontario Hydro (1995), 125 D.L.R. (4™)

583; [1995] 2 S.C.R. 929 (S.C.C.);, the second argument is based on the



Supreme Court of Canada’s decision in Eonis J. Vorvis, (1989), 58 D.L.R. (4™)
193, and the third is based on the Supreme Court of Canada's decision in

Wallace v. United Grain Growers Ltd. (1997), 152 D.L.R. (4™) 1. Each of these

three decisions addresses a different aspect of the Union’s claim for aggravated

and punitive damages.

The focus of Weber v. Ontario Hydro, supra, is the appropriate forum,

the courts versus arbitration, for the hearing of alleged claims in tort. That issue
becomes particullarly relevant in the instant matter because it is the judicial body
that has the jurisdiction to determine the alleged tort actions that would then have
the further authority, if justified by the circumstances, to award aggravated and/or

punitive damages as a remedy for the tortious misconduct.

The focus of Vorvis, supra, is the extent to which aggravated and punitive
damages may be awarded in a wrongful dismissal matter involving a breach of
an individual contract of employment. In one repdrted case of which we are
aware, the Supreme Court’'s determination in Vorvis reépecting the awarding of
aggravated and punitive damages in individual contracts of employment was
applied in the collective agreement context by a board of arbitration; this
occurred in Re Ontario Hydro and CUPE Local 1000 (1990), 16 L.A.C. (4™) 264
(Kates). In the instant matter, the Union asks this Board to apply the rationale in
Re Ontario Hydro and CUPE to find that Mr. Olivo is entitied to aggravated and

punitive damages.



The relevant aspect of the Supreme Court’s decision in Wallace v. United

Grain_Growers, supra, is the extent to which intangible losses such as mental

distress and humiliation that arise from bad faith or unfair treatment of an
employee in relation to a wrongful dismissal under an individual contract of
employment may justify the awarding of additional damages, in circumstances
where the wrongful conduct falls short of constituting an *“independently

actionable wrong” within the meaning of Vorvis and Wallace.

The first ground, then, asserted by the Union for this Board's jurisdiction

to award Mr. Olivo aggravated and punitive damages is based on the assertion
that the College and Mr. Fogel engaged in wrongdoing constituting the torts of
the intentional infliction of mental distress and defamation against Mr. Olivo. The
Union asserts that pursuant to the principles established by the Supreme Court
of Canada in Weber, the authority to adjudicate the alleged torts of the
intentional infliction of mental suffering and defamation arises “inferentially”, if not
expressly, under the instant collective agreement. The Union maintains that,
accordingly, this Board's authority to award aggravated and punitive damages to
Mr. Olivo follows as the appropriate means to remedy the tortious misconduct by
the College, which, pursuant to Weber, the Union asserts this Board of

Arbitration has jurisdiction to hear.

10



The second ground asserted by the Union for this Board's jurisdiction to
award aggravated and punitive damages is that pursuant to the principles
established by the Supreme Court of Canada in Vorvis and adopted within the

collective agreement context in Re Ontario Hydro and CUPE, supra, the

authority of this Board of Arbitration to award aggravated and punitive damages
arises because the misconduct of the College against Mr. Olivo, in respect of his
dismissal, is “independently actionable” within the meaning of the Vorvis case.
The Union contends that the misconduct of the College is “independently
actionable” in contract within the meaning of Vorvis, as applied by Re Ontario
Hydro, because it constitutes a breach of another article of the collective
agreement, in particular, article 3.02, a no-discrimination clause that prohibits,
among other actions, discharge based on anti-union animus. The Union further
contends that the wrongdoing of the College, involving the alleged intentional
infliction of mental distress on Mr. Olivo and the defaming of Mr. Olivo as being
anti-Semitic, is also “independently actionable” in tort within the meaning of

Vorvis and, therefore, further supports the awarding of aggravated and punitive

damages.

The third ground asserted by the Union for this Board's jurisdiction to
award aggravated damages is based on the Supreme Court of Canada's
decision in Wallace. The Union contends that the decision in Wallace, which
was rendered in respect of a wrongful dismissal under an individual contract of

employment, supports, by extension, the conclusion that a board of arbitration

11




has jurisdiction to award aggravated damages for intangible injuries such as hurt
feelings and emotional distress arising from bad faith or unfair treatment in
respect of an unjust discharge, even where the wrong involved falls short of
being “independently actionable” in either tort or contract within the meaning of
Vorvis and Wallace. The Union observes that Wallace recognizes a general
obligation of good faith and fair dealing on the part of employers in individual
contracts of employment. The Union notes that Wallace finds that intangible
injuries suffered by reason of a breach of this obligation may become an
appropriate basis for the awarding of damages through an extension of the
length of the notice period required for the termination of an individual contract of
employment (or payment in lieu thereof), notwithstanding that the misconduct
falls short of constituting an “independently actionable wrong” within the meaning

of Vorvis and Wallace.

Applying Wallace to the matter at hand, the Union contends that the same
obligation of good faith and fair dealing that was found in Wallace in respect of a
wrongful dismissal under an individual contract of emplbyment should apply to
employers in collective bargaining relationships. Accordingly, the Union asserts
that, under the principles established in Wallace, even if the wrongdoing of the
College against Mr. Olivo is not “independently actionable”, the alleged
mistreatment of Mr. Olivo by the College brought on intangible injuries for which

aggravated damages should still be awarded.

12



The raising of these relatively novel heads of arbitral jurisdiction
necessitates a careful review of the jurisprudence and the manner in which these

issues impact the law and policy of Canadian industrial relations.

-D-

THE SUPREME COURT OF CANADA
DECISION
in
WEBER v. ONTARIO HYDRO
(1995), 125 D.L.R. (4™) 583

We turn first to the Union’s claim for aggravated and punitive damages on
the basis of the principles established by the Supreme Court of Canada in Weber

v. Ontario Hydro, supra. The Union asserts that the alleged misconduct of the

College against Mr. Olivo constitutes the tort of the intentional infliction of mental
distress and/or the tort of defamation and, accordingly, provides the foundation
for this Board to award aggravated and punitive damages to Mr. Olivo. The Union
contends that this aIIéged misconduct “arises either expressly or inferentially out
of the collective agreement” within the meaning of the principles established by
the Supreme Court of Canada in Weber and, thereby, clothes this Board with

exclusive jurisdiction to hear and remedy the alieged tortious misconduct.

In Weber, an employee of Ontario Hydro was surreptitiously visited at his
home by investigators hired by the employer in an attempt to vérify the legitimacy

of his claim to sick benefits. The union’s grievance on behalf of Mr. Weber was

13




settled during arbitration. Mr. Weber then instituted a separate action before the
courts against Ontario Hydro alleging the torts of trespass, invasion of privacy,
deceit and nuisance, as well as a breach of his Charter rights. The Supreme
Court of Canada held that arbitration under the collective agreement, in contrast
to the courts, was the exclusive forum for the resolution of all of Mr. Weber's
claims, including his common law actions in tort.- ah’dﬁ his claims under the
Charter. Madame Justice McLachlin, who wrote the majority decision in Weber,

stated the following at pp. 601-607:

[1If the difference between the parties arises from_ the
collective agreement, the claimant must proceed by arbitration and
the courts have no power to entertain an action in respect of that dispute.

There is no overlapping jurisdiction.

On this approach, the task of the judge or arbitrator determining
the appropriate forum for the proceedinas centers on whether the
dispute or difference between the parties arises out of the collective
agreement. Two elements must be considered: the dispute and the
ambit of the collective agreement.

In considering the dispute, the decision-maker must gttempt to

define its “essential character” ... In the majority of cases the nature of
the dispute will be clear; either it had to do with the collective agreement
or it did not. Some cases, however, may be less than obvious. The

guestion in each case is whether the dispute, in its essential
character, arises from the interpretation, application, administration
or violation of the collective agreement.

This _approach does not preclude all actions in the courts

between employer and employee. Only disputes which expressly or
inferentially arise out of the collective agreement are foreclosed to

the courts. ...

I concluded that mandatory arbitration clauses such as s. 45(1) of
the Ontario Labour Relations Act generally confer exclusive jurisdiction on

14




labour tribunals to deal with all dlsputes between the pames arising from
the collective agreement. The gue i
dispute, viewed with an eye to its essential character, arises from the

collective agreement. ...

On_the interpretation outlined above, the guestion is whether
the conduct giving rise to the dispute between the parties arises
either expressly or inferentially out of the collective agreement
between them.

Isolated from the collective agreement, the conduct complained of
in this case might well be argued to fall outside the normal scope of
employer-employee relations. However, placed in the context of that
agreement, the picture changes. The provisions of the agreement are
broad and expressly purport to regulate the conduct at the heart of this

dispute.

Article 2.2 of the collective agreement extends the grievance
procedure to “[a]ny allegation that an employee has been subjected

to unfair treatment or any dispute arising out of the content of this

Agreement...". The dispute in this case arose out of the content of the
agreement. ltem 13.0 of Part A of the agreement provides that the
“benefits of the Ontario Hydro Sick Leave Plan ... shall be considered as
part of this Agreement.”...Under the plan, Hydro had the right to decide
what benefits the employee would receive, subject to the employee S nght
to grieve the decision. In the course Ki

alleged to have acted improperly. That allegation would appear to fall
within the phrase “unfair treatment or any dispute arising out of the

content of [the] Agreement” within art. 2.2.

| conclude that the wide language of 2.2 of the agreement,
combined with item 13.0, covers the conduct alleged against Hydro.
Hydro’s alleged actions were directly related to a process which is
expressly subject to the grievance procedure.

[emphasis added]

On the basis of its finding that “the wide language of 2.2 of the agreement,
combined with item 13.0, covers the conduct alleged against Hydro”, the

Supreme Court in Weber concluded that the courts did not have jurisdiction to

15



entertain Mr. Weber's action filed in court alleging the torts of trespass, invasion
of privacy, deceit and nuisance as well as a breach of his Charter rights. The
Supreme Court determined that those alleged wrongs arose “inferentially” out of
the collective agreement, given the combined effect of articles 2.2 and 13.0 of the
collective agreement, and that, accordingly, the authority to determine the
alleged tortious misconduct rested under the exclusive jurisdiction of a board of
arbitration. Once jurisdiction under a collective agreement is found, the Supreme
Court of Canada in Weber has stated that the jurisdiction is exclusive and that

the parties would be unable to pursue the matter in the courts; their only remedy

would be at arbitration.

Foliowing the reasoning of the Supreme Court of Canada in Weber, the
question for this Board, in order to determine whether it has jurisdiction to award
aggravated or punitive damages in the instant matter, is whether it has
jurisdiction to entertain the allegation that the College engaged in the alieged
tortious misconduct of intentionally inflicting mental anguish on Mr. Olivo and/or
of defaming Mr. Olivo; in which case it would have the further authority to provide
a remedy for such tortious misconduct in the form of aggravated and/or punitive

damages, if otherwise justified by the circumstances.
The Supreme Court in Weber did not purport to clothe boards of

arbitration with the general jurisdiction to enforce the common law of torts. It

made it clear that a board of arbitration’s jurisdiction to entertain allegations of

16



_tortious wrongdoing must arise either expressly or inferentially frorh the collective
agreement. Does the “conduct giving rise to the dispute between the parties [i.e.,
the Union’'s allegation that the Coliege engaged in the tortious conduct of
defaming or intentionally inflicting mental distress on Mr. Olivo], [arise] either

expressly or inferentially out of the collective agreement..."? (See p. 607 of

Weber.)

In the instant matter, the collective agreement does not expressly set
down rights and obligations respecting tortious conduct. In particular, it does not
expressly prohibit, or otherwise deal with, the intentional infliction of mental
distress or defamation. Referring to the language used in Weber, then, it may be
said that the “conduct giving rise to the dispute [i.e. the alleged intentional
infliction of mental distress or defamation] [does not arise] expressly ... out of the
collective agreement between them.” (Emphasis added.) Does it, however, arise
“inferentially”? If so, then, under Weber principles, this Board of Arbitration would

have the exclusive jurisdiction to adjudicate the alleged tort claims.

In New Brunswick v. O’Leary (1995), 125 D.L.R. (4™) 609; [1995] 2
S.C.R. 967 (S.C.C), which was heard concurrently with Weber, the Supreme
Court of Canada complemented its decision in Weber and determined that
negligence can be the subject of an action in court only if the dispute does not
arise out of the collective agreement. Madame Justice McLachlin, who also wrote

the majority decision in Weber stated that “...a dispute will be held to arise out of

17



the collective agreement if it falls underithe agreement, expressly or inferentially”
(p. 970). She then concluded that the employee-negligence, there at issue,
impliedly fell under the collective agreement because the negligence arose in the
context of an employee-employer relationship controlled by a collective
agreement. The negligence at issue in O’Leary was an employee’s negligence in
respect of employer property. Madame Justice MclLachlin referred to the
provisions in article 24.04 of the collective agreement regarding the obligation of
employees to ensure the safety and dependability of the employer’s property and
equipment and stated, at p. 970, that “[b]y inference it confers correlative rights

on the employer to claim for breaches of these obligations [in negligence].”

In Re_Dubord & Rainville Inc. and Metallurgistes Unis D’Amerique,
Local 7625, (1998) 71 L.A.C. (4™) 55 (Frumkin), the arbitrator applied the

decisions in O’Leary and Weber. He denied the preliminary objection of the

union and concluded that he had jurisdiction to entertain a claim in a grievance
filed by the employer seeking damages for negligence against an employee truck
driver who had left his delivery truck unlocked and unguarded, which resulted in
goods being stolen from the truck. However, in some contrast, upon hearing the

merits, (see Re Dubord & Rainville Inc. and Metallurgistes Unis D’Amerique,

Local 7625 (1998), 76 L.A.C. (4™) 248 (Frumkin)), the arbitrator conciuded that

there was no provision in the collective agreement that would expose an
employee to a claim in damages by his employer for the employee’s negligence

in the carrying out of his duties. He further stated, however, at p. 256, that he

18



would “not go so far as to say that willful damage of an employer's property

[would] not give rise to a claim in damages against the employee responsible...”

While the amount of the damages at issue in Dubord & Rainville was not
great, the level of damage to an employer’s property or business resulting from
employee negligence could become very large in a given set of circumstances.
Did the Supreme Court in Weber intend to open employees at arbitration to
potentially devastating levels of personal liability by clothing a board of arbitration
with the exclusive jurisdiction to entertain such a tort claim? Under the Weber
principles, if the board of arbitration does have the jurisdiction to hear a
negligence claim, then the courts would not have jurisdiction to do so. Did the
Supreme Court in Weber intend that the arbitration process should be used to
deal with matters that could involve the potential for such extended personal
liability, given that the arbitration process is designed to provide a time-efficient

and relatively inexpensive method for resolving work place disputes between the

parties?

In Re CVC Services and |.W. A. — Canada, Local 1-71 (1997), 65 L.A.C.

(4™) 54 (Lanyon), the union claimed iost wages as damages against the
employer for its wrongful termination of the grievor and also aggravated damages
for its tortious conduct against the grievor in the form of the intentional infliction of
mental suffering upon the grievor by unsubstantiated and defamatory allegations

of promiscuity. At pp. 71-72, the arbitrator referred to the Weber decision and

19



stated that he had jurisdiction to determine the claim in tort on the following
basis:

It is clear in my view, and it is not contested, that this dispute in
its “essential character” arises from the ‘“interpretation, application,
administration or violation of the collective agreement”. The allegations of
promiscuity arise from the grievors employment with CVC and its
contractual arrangement with Interfor. These allegations ...resulted in the
alleged termination of the grievor. As well, the subsequent depression
which the grievor suffered, flowed from this termination of her
employment.

[emphasis added]

The arbitrator then found that the elements of the tort of intentional infliction of
mental distress and suffering had been made out and that the employer was

liable for damages flowing therefrom.

Unlike the matter at hand, where the College disputes the Board's
jurisdiction to determine the Union's claim against the College in tort, the
employer in Re CVC Services did not object to the authority of the board of
arbitration to decide the issue of the tort of the intentional infliction of mental
distress. It would appear, therefore, that the employer consented to the
arbitrator’s jurisdiction to determine the claim in tort. It is the opinion of this Board
that the employer's consent to the arbitrator's jurisdiction to entertain the
allegation in tort renders the arbitrator’'s statement of jurisdiction in Re CVC
Services of limited precedential weight in a situation such as this, where the
Board of Arbitration’s 's jurisdiction to entertain the alleged wrongdoing in tort is

strenuously disputed by the College.

20



This Board has the same reservation respecting the weight to be accorded

the arbitrator's decision in Re_Pacific Press and Communications, Energy &
Paperworkers Union, Local 115-M (Lorelei Velestuk) (1998), 73 L.A.C. (4" 35

(Bruce). The parties therein expressly agreed that the arbitrator had jurisdiction
to hear not only the merits of the dispute under the coll.gctive agreement
respecting the grievor's claim for short term disability benefits but also the union’s
claim for damages in tort for the emotional and financial stress caused to the

grievor by the manner in which the employer dealt with the grievor's claim for

benefits. Similarly, in Re Tyee Village Hotel and Hotel, Restaurant & Culinary
Employees & Bartenders Union, Local 40 (1999), 81 L.A.C. (4" 365

(Albertini), the employer consented to the arbitrator's jurisdiction to award
damages for mental distress. Accordingly, because the parties consented to the

board's jurisdiction to hear the alleged tort claims in Re CVC Services, Re

Pacific Press and Re Tyee Village Hotel, this Board cannot find that they

provide particular assistance in the instant matter where the Coliege challenges

the Board's jurisdiction to entertain the Union’s alleged tort claims.

in Fording Coal Ltd. v. United Steelworkers of America, Local 7884;

Labour Relations Board, Intervener, (1999) 169 D.L.R. (4™) 468 (BCCA), the
British Columbia Court of Appeal overturned the decision of an arbitrator who
determined that he had jurisdiction to hear an employer’s grievance and action in
defamation based on statements made by the union president, Mr. Takala. Mr.

Takala had stated that the company’'s production practices compromised safety
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in the workplace. The employer also filed a parallel action in defamation in the
Supreme Court of British Columbia claiming damages for libel against the union,
its president and others. The Court of Appeal concluded that the dispute in its
essential character and nature did not arise out of the collective agreement.
McEachern C.J.B.C., writing for the majority, stated at p. 472 that the dispute
was not about production or safety, which, he stated, were matters clearly
encompassed by the collective agreement. Rather, McEachern C.J.B.C. found
that the dispute was about the truth or falsity of the union president’s statements
and the harm caused by those statements. On that basis, the Court of Appeal
determined that the collective agreement was not broad enough to cover the
alleged tortious misconduct and, thus, could not exclude the employer’s right of

recourse to the courts to pursue its action in defamation against the union and

others.

At pp. 476-477, McEachern C.J.B.C., reasoned as follows:

To bring this dispute within the ambit of the Collective Agreement, it
would be necessary to conclude that the Preamble and clause 1.01
precluded Mr. Takala from making false, harmful statements and that the
grievance procedure furnished an adequate remedy for what the arbitrator
called a labour dispute. As already stated, | do not think this dispute is a

labour_dispute even though it is between parties who are in_an
emplover-employee relationship.
Rather, | believe this dispute falls well outside the normal

scope of employer-employee relations, and the context of the

Collective Agreement is not broad enough to exclude the Company’s right
of recourse to the regular courts for this action of defamation. In other

words, | do not think the Collective Agreement contemplates

adjudicating upon the freedom of speech rights of Mr. Takala which
are, of course, subject to the law of defamation.
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Having said that, it may be unnecessary to mention the residual
jurisdiction of the regular courts, which was specifically excepted from the
general rule in both Weber and O’Leary. It is significant, however, that the
parties to defamation actions have an absolute right to trial by jury, and
there are very special pleading and evidentiary requirements for libel
actions that cannot conveniently be managed by an arbitrator. If
necessary, therefore, | would also hold that this is a case where the
residual jurisdiction of the regular courts should be available to the parties.

- [‘éh{phasis added]

The foundation upon which the Union in the instant matter seeks
entitiement to aggravated and punitive damages, based on the principles set out
by the Supreme Court of Canada in Weber, is the assertion that the College
committed the torts of the intentional infliction of mental suffering and defamation
against Mr. Olivo, which would justify the awarding by this Board of aggravated
and punitive damages. The Union asserts that this Board's authority to entertain
these alleged torts and provide a remedy therefor arises “inferentially” under the
collective agreement. To use the words of the Supreme Court in Weber, the
Union maintains that, “ ... the conduct giving rise to the dispute between the
parties [in this case the alleged torts of the intentional inﬂiction of mental distress

and defamation] arises ... inferentially out of the collective agreement...” (p. 607).

In Weber, there was a clause in the collective agreement, article 2.2, that
extended the grievance procedure [although, it would seem, not the arbitration
procedure] to "[a]ny allegation that an employee has been subjected to unfair

treatment...” The Supreme Court relied on this clause in the collective agreement
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to conclude that the alleged wrongdoing in tort on the part of the employer arose
inferentially out of the collective agreement and was, therefore, arbitrable. It
found that the dispute, in its essential character, arose from the collective
agreement, and that, accordingly, the arbitrator had exclusive jurisdiction to hear

all aspects of the dispute, including the alleged torts.

Of particular importance to the matter at hand, there is no clause in the
instant collective agreement that would indicate that either the grievance or the
arbitration process extends to "any allegation that an employee has been
subjected to unfair treatment”. Nor is there any other clause in the collective
agreement that might give rise to an inference that the parties intended a board

of arbitration to adjudicate alleged tortious wrongdoing.

Not surprisingly, collective agreements do not regulate every aspect of life
at the workplace. The collective agreement is a contract. Essentially, save for
matters that may be imported into the collective agreement by legislation, (which
is not relevant in the situation at hand), the collective agreement covers what the
parties decide it will cover in order to regulate the relationship between the
employer and the union and employees. Typically, parties will include clauses in
a collective agreement setting out their consensus on such items as wages,
hours of work, scheduling of work, work place safety, technological change,
benefits, overtime, discipline, sick time, absence from work, no-discrimination,

vacations, grievances and arbitration, as well as numerous other matters.
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If the parties to a collective agreement wanted, they could chose to
include clauses prohibiting tortious misconduct. They could expressly prohibit
defamatory conduct by either the employer or employee; they could expressly
prohibit negligent conduct by either the employer or the employee; they could
expressly prohibit the intentional infliction of mental distress; they could expressly
provide that complaints of this nature could be not only grieved but also brought
to arbitration. If the parties chose to regulate the potential torts that might arise in
their workplace interactions, then the commission of these torts would become a
breach of their contractual arrangement and damages flowing from the tortious

conduct would then properly flow directly from the collective agreement.

By and large, if not overwhelmingly, parties to coliective agreements have
chosen not to prohibit torts, such as negligence, defamation or the intentional
infliction of mental distress, through the instrument of their collective agreements.
Nor do parties normally permit such matters into the arbitration process, even if
they might allow the airing of such complaints through the grievance procedure.
For good reason, these matters are normally left to resolution by the operation of

the common law and are subject to adjudication through the courts, not

arbitration.

The reason parties to a collective agreement do not typically regulate

tortious misconduct through the instrument of their collective agreement is
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multifaceted. Alleged tortious misconduct frequently has a highly charged
emotional component and, as in this case, gives rise to heated personal conflict.
For centuries, the courts have handled such disputes. Traditionally, these are
one-time disputes that generally do not involve the nurturing of ongoing
relationships. For the collective agreement grievance and arbitration procedure to
become the forum for resolving personal and emotionally charged tort disputes
would risk diverting the energy and resources of the parties away from normal
concerns of workplace production and well being. It would risk siphoning their
attention away _from traditional workplace issues towards the much thornier
problems of policing moral conduct, duties of care and personal relationships. By
its very nature, labour relations can involve intense adversarial interactions
between management and union representatives. Heated and antagonistic

discussions can occur where strong emotions may lead to hurtful remarks.

If parties knew that at arbitration they could pursue a vindication of their
alleged personal sufferings at the hands of the other party, a suffering that would
have to be established by evidence at arbitration, there wbuld be little incentive in
the period between the alleged wrongdoing and the arbitration (which can be
substantial) to move constructively beyond the alleged personal affront to a
functioning, even if not friendly, working relationship. Arguably, the anticipation of
the aggrieved party that he or she could claim substantial aggravated and
punitive damages flowing from alleged tortious wrongdoing would be an incentive

to keep open the emotional wounds attendant upon the alieged wrongdoing in
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order to provide still greater evidence at the arbitration hearing to augment a
claim for aggravated or punitive damages. The creation of an incentive which
effectively undermines the healing of personal wounds in the workplace would

run counter to healthy labour relations.

The rights and obligations under a collective agreement are regulated and
controlled by resort to the grievance and arbitration procedure. The arbitration of
alleged violations of the collective agreement is financed for employees and
unions by union dues deducted from all employees' wages. For employers,
arbitration costs are financed out of operating costs. Unions and employees
represented by their unions, like employers, have limited financial resources from
which to draw to adjudicate, through arbitration, alleged violations of the
coliective agreement. If the parties could bring under the umbrella of the
collective agreement the adjudication of volatile personal disputes, such as
allegations of defamation or negligence or the intentional infliction of mental
distress, the coffers of the union and employer alike would risk becoming unduly

strained.

To the extent that the resolution of employees’ or vmanagement’s hurt
feelings is placed into the arbitration system, there would be a commensurate
erosion of time and resources that would be left to deal with the more primary
contractual aspects of workplace relationships that are essential to production

and the conduct of an orderly shop. Parties should not lightly be presumed to
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have turned their collective agreement to ends which are so arguably counter
productive and inconsistent with the promotion of good relations. The traditional
wisdom of the workplace has been to let disputes that primarily involve personal

acrimony be pursued in the courts at the option and expense of the individuals

invoived.

The Supreme Court in Weber established the principle of exclusive
jurisdiction. The Court concluded that if a matter arises either expressly or
inferentially under a collective agreement, then a board of arbitration has the
exclusive jurisdiction to rule upon the alleged misconduct and any related
remedy. Accordingly, if a board of arbitration concludes that it has jurisdiction to
entertain allegations of alleged tortious misconduct in defamation or negligence
or the intentional infliction of mental distress, then, under the principles
established in Weber, arbitration would be the exclusive forum for the
determination of such rights and obligations. The result, in this Board's view, is
that if a collective agreement does encompass particular tortious misconduct in
the workplace and if arbitration is, in accordance with Weber, the exclusive
forum, then the employees’ union dues and management’s coffers would end up
being used to finance the regulation of interpersonal relationships in respect of
such alleged torts because there would be no other forum for so doing, since,

according to Weber, if the board of arbitration has the jurisdiction, the courts do

not.
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The choice for the parties is seribus. If arbitration becomés the forum for
such tort claims, and thus the exclusive forum, the parties to the collective
bargaining relationship, normally, would be foreclosing, in respect of such claims,
access to traditional procedural protections generally provided by the courts,
such as interlocutory motions, discovery, jury trials, the right to an official
transcript and rights of appeal which are much broader in the courts than the
limited grounds of judicial review applicable to arbitration awards. A choice to

foreclose access to the courts should not be lightly presumed.

If an employee is insubordinate towards a supervisor by thé use of
insulting language that attacks his or her general character and reputation, it may
have a direct impact on the ability of the supervisor to carry out his or her job.
Accordingly, the alleged misconduct would normally be dealt with through the
disciplinary process under the collective agreement. It is quite another matter,
however, to bring under the umbrella of the grievance and arbitration procedure
the adjudication in tort of an alleged defamatory statement made at the
workplace that attacks a person’s general character and reputation. A board of

arbitration should require clear and unequivocal language to support such an

extraordinary jurisdiction.

These and other alleged tortious wrongs have a proper place for

resolution. It is not to say that alleged tortious misconduct should not be dealt

with. The question is the place of resolution. Did the parties intend, expressly or
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inferentially, that the adjudication of the alleged tortious wrongs should be
financed through union dues and employer funds and take up the limited
resources of the grievance and arbitration process? If all wrongs arising in the
workplace, tortious as well as contractual, are indiscriminately placed within the
grievance and arbitration procedure, the very efficiency. and vitality of that

cornerstone of the labour relations system is at risk.

Moreover, did the parties intend, either expressly or inferentially, that
employees could be held personally liable through arbitration for damages for
negligence for errors committed or accidents occurring in the performance of
their work? If so, arbitration could become the venue for employees being held
liable, in amounts ruinous to themselves and their families, for losses incurred by
the employer by reasons of employee negligence or other actions, without the full
panoply of procedural protections and appeals which attach to litigation through

the courts.

In the face of t'hese obviously large issues, it is counter intuitive for those
familiar with the Canadian industrial relations system to conclude that the parties
to a collective agreement would intend by inference to embrace such potentially
devastating consequences. Absent clear and compelling language in the
collective agreement that would give rise to the inference, or absent express

legislative authority, the parties should be presumed to intend that such tortious
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disputes will be resolved, as they have been for centuries, in the courts of

common law, not at arbitration.

The purpose of arbitration is to provide an avenue for the efficient
resolution of workplace disputes that are regulated by. the parties in their
collective agreement. Labour arbitration is about labour relations. It has never
been the purpose of labour arbitration to become the single forum for the
resolution of all disputes, personal and otherwise, that arise in the workplace. To
use labour arbitration for that expansive purpose would be to undermine its
primary purpose and effectiveness in regulating the day-to-day contractual
disputes that arise under a 'collective agreement. Boards of arbitration do not
write collective agreements; neither do the courts. It is the will of the parties, as

expressed in their collective agreement, which must prevail.

In the absence of a clear statement of intent or in the absence of a clear
statement of right or obligation set down in a collective agreement, a board of
arbitration should be loathe to find any basis for inferring that the parties have
brought under the collective agreement avenues of redress for a broad spectrum
of personal wrongs in respect of torts such as negligence, the intentional infliction
of mental distress, and defamation and others. Nor should a board lightly
conclude that the parties have foreclosed employees and supervisors from

access to the courts enjoyed by all other citizens in respect of such civil disputes.
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Looking directly at the alleged rﬁisconduct asserted by thé Union in the
instant case as forming the basis of its claim for aggravated and punitive
damages in relation to the termination of Mr. Olivo, and looking directly at the
terms of the collective agreement, as discussed above, this Board is satisfied,
using the words of the Supreme Court in Weber, that “the conduct giving rise to
the dispute between the parties [in its essential character] [does not arise] either
expressly or inferentially out of the collective agreement between them.” We are
fully satisfied that the dispute between the parties respecting the alleged tortious
misconduct of the College against Mr. Olivo and/or the Union in the nature of the
intentional infliction of mental distress and defamation, in its essential character,

does not arise either expressly or inferentially from the collective agreement.

The allegations of the intentional infliction of mental distress on Mr. Olivo,
by the actions of Mr. Fogel, supported by the College, in pursing the discharge of
Mr. Olivo and the allegations of defamation against Mr. Fogel, for a discharge
that the Union alleges essentially labeled Mr. Olivo as anti-Semitic and guilty of
hateful actions, are alleged wrongs- which are primarily the result of an
emotionally charged personal vendetta or prolonged bitter hostility between Mr.

Olivo, the vice president of the Union at the relevant time, and Mr. Fogel, the

Director of Employee Relations.

The alleged infliction of mental distress and the alleged defamation are

serious allegations and of utmost importance. However, while the dispute
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occurred in the workplace and while the dispute occurred between parties who
are subject to the terms of the collective agreement, those facts, alone, do not
mean that the alleged wrongs have arisen “inferentially” under the collective
agreement. The alleged wrongdoing of defamation and the intentional infliction of
mental distress do not violate any term of the collective agreement. There is no
term of the agreement prohibiting defamation or the intentional infliction of mental
distress. As noted by lacobucci J., speaking for the majority of the Supreme

Court of Canada in Wallace, supra, at paragraph 73, “[a]n employment contract

is not one in which peace of mind is the very matter contracted for ...” Unlike the
situation in Weber, there is no provision in the collective agreement between the
instant parties that provides for the airing of allegations of “unfair treatment”

through the grievance procedure, let alone the arbitration procedure.

The discharge of Mr. Olivo arises under the coliective agreement. It has
been adjudicated by this Board and he has been reinstated with full
compensation for his losses. Allegations of anti union animus arise under the
collective agreement. Any breach of the no-discrimination article of the collective
agreement may be remedied by the normal “make whole” remedies that would
include the reversal of improperly motivated action taken against Mr. Olivo, along
with “make whole” compensation, where appropriate. Further allegations of
alleged tortious conduct in the form of the intentional infliction of mental distress

and defamation, however, do not arise under the collective agreement, expressly

or inferentially.
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The risks, as fully set out above, to the orderly, efficient and effective
functioning of the collective agreement and the collective bargaining relationship
by allowing the determination through arbitration of these tort claims is very real.
To place the instant parties in the position of assuming that risk would be
contrary to their intentions and expectations, as we have drawn them from our
interpretation of their collective agreement, as a whole. Nor did either party call
evidence, extrinsic or otherwise, to suggest that the parties ever intended their
coliective agreement to have such an application. The dispute between the
parties in the form of the alleged torts of the intentional infliction of mental
distress and defamation, in its essential character, does not, we find, arise

expressly or inferentially under the collective agreement.

Accordingly, we conclude that the Board has no jurisdiction to entertain
these allegations in tort respecting the intentional infliction of mental distress or
defamation and, therefore, that this Board does not have, under Weber
principles, the jurisdiction to award the aggravated or punitive damages that

might follow upon a finding of such alleged tortious wrongdoing.

The finding by the Board that we are without jurisdiction to adjudicate the
tort claims alleged by the Union on behalf of Mr. Olivo does not leave Mr. Olivo
without a remedy. This decision does not take away his right to pursue his claims

in tort in the appropriate civil forum.
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-E-

SUPREME COURT OF CANADA
DECISION
in
EONIS J. VORVIS v. INSURANCE CORPORATION OF BRITISH COLUMBIA:
(1989), 58 D.L.R. (4™) 193

We turn to the second ground upon which the Union claims that the Board
has jurisdiction to award aggravated and punitive damages. The Union asserts
that under the principles set out by the Supreme Court of Canada in Vorvis,
supra, the Board has jurisdiction to award aggravated and punitive damages
because the conduct which warrants the awarding of aggravated and punitive

damages constitutes an “independently actionable” wrong within the meaning of

Vorvis.

The Vorvis decision of the Supreme Court of Canada is particularly
relevant because the Court concluded that, in certain circumstances, aggravated
ahd punitive damages could be awarded in a case of wrongful dismissal, that is,
in a case in contract. Prior to this decision, it had been widely held judicially that
aggravated and punitive damages could not be awarded for breaches of contract,

including individual contracts of employment.

The Vorvis decision has become relevant in arbitration because it was

applied in Re Ontario Hydro and CUPE Local 1000 (1990), 16 L.A.C. 4") 264

in a collective agreement context. It was determined by the board of arbitration in
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Re Ontario Hydro and CUPE that, on the basis of the principles set out in

Vorvis, aggravated and punitive damages could be awarded in a grievance, like
Mr. Olivo’s, where a board of arbitration had determined that the discharge was

without just cause. Applying the reasoning in Vorvis to the coliective agreement

context, the board of arbitration in Re Ontario Hydro and CUPE held that
aggravated and punitive damages could be awarded if the alleged wrong causing

the unjust discharge was also “independently actionable” under a related clause

of the collective agreement.

In the instant matter, the Union relies on the interpretation of Vorvis in Re
Ontario Hydro and CUPE to assert that aggravated and punitive damages can
be awarded at arbitration to Mr. Olivo because, it alleges, the wrongdoing
involved in Mr. Olivo’s unjust discharge is “independently actionable” within the
meaning of Vorvis because it constitutes the breach of another article of the
collective agreement, article 3.02. Article 3.02 stipulates, in part, that the College
may not discriminate, intimidate or interfere with an employee because of the
employee’s activity in the Union. It is the position of the Union that Mr. Olivo's
discharge was also a breach of article 3.02 because, it maintains, the discharge
was motivated by the College’s desire to punish Mr. Olivo and the Union for their
alleged hostility against Mr. Fogel and the Coliege in respect of Union matters

and to undermine the Union in its negotiations with the College.
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Accordingly, it is necessary to look carefully at both the Supreme Court of

Canada’s decision in Vorvis and the application of that decision in the collective

agreement context by the board of arbitration in Re Ontario Hydro and CUPE.

1. The Vorvis Decision:

In Vorvis, the Supreme Court of Canada sat on appeal of a decision of
the Court of Appeal of British Columbia, which had dismissed the appellant’s
claim for mental distress and punitive damages (inclusive of aggravated
damages). The trial judge had determined that Mr. Vorvis, the appellant and a
solicitor in the respondent’s legal department, had been wrongfully dismissed; he
was dismissed without cause, without due notice, and without payment in lieu
thereof. The trial judge awarded Mr. Vorvis damages in the form of lost salary
and some benefits but rejected Mr. Vorvis' claim for mental distress and
aggravated and punitive damages, as well as his claim for lost pension rights.
The Court of Appeal affirmed the decision at trial to disallow damages for mental
distress and punitive damages. The relevant issue on appeal to the Supreme
Court of Canada was whether the Court of Appeal héd erred in denying Mr.
Vorvis' claim for punitive damages for mental distress, which, as put to the

Supreme Court, included aggravated damages.

In view of some apparent confusion over the distinction between
aggravated and punitive damages before the lower courts, the Supreme Court of

Canada in Vorvis stated at p. 201 that before getting into the merits of the claim,
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“it [would] be well to make clear the distinction between punitive and aggravated
damages...” At pp. 201-202, Mclintyre J., speaking for the majority, gave the
following definitions of aggravated and punitive damages:

Punitive damages, as the name would indicate, are designed to punish.
In this, they constitute an exception to the general common law rule that
damages are designed to compensate the injured, not to_punish the
wrongdoer. Aggravated damages will frequently cover conduct which
could also be the subject of punitive damages, but the role of aggravated

damages remains compensatory. ...
aggravated damages describes an award that aims at compensation,

but takes full account of intangible injuries, such as distress and

humiliation, that may have been caused by the defendant's insulting
behaviour. ...

Aggravated damages are awarded to compensate for aggravated
damage. ... they take account of intangible injuries and by definition will
generally augment damages assessed under the general rules relating to
the assessment of damages. Agaravated damaaes are compensatory in
nature and may only be awarded for that purpose. Punitive damages, on
the other hand, are punitive in nature and may only be employed in
circumstances where the conduct giving rise to the cause for complaint is

of such nature that it merits punishment.

[emphasis added]

At p. 202 Mcintrye J. described the issue before the Supreme Court as

foliows:

The issue which is faced by this court is whether punitive damages

may be awarded by the court in_an_action for breach of contract,
based on wrongful dismissal of an employee, and if so, whether the
circumstances of this case would merit such an award. Also, before the
court is a similar question with respect to aggravated damages. This
guestion was not shown in the appellant's factum as a question in issue
but much of the argument and many of the cases cited concerned the
question, presumably on the theory that aggravated damages were
included in the concept of punitive damages, and for that reason this issue
will be addressed first.

[emphasis added]
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While the Supreme Court of Canada in Vorvis declined to award
aggravated or punitive damages in the circumstances before it, Mcintyre J.
stated at p. 205 that the Court “would not wish to be taken as saying that

aggravated [or punitive] damages could never be awarded in a case of wrongful

dismissal, particularly where the acts complained of were also

independently actionable [emphasis added].”

At pp. 202-205, Mcintrye J. set out a brief history of judicial authority which
declined to award aggravated and punitive damages in contract matters and the
Supreme Court’s conclusion that in certain defined circumstances it would be

appropriate to do so:

Consideration of a claim for damages as a result of unlawful dismissal
from employment usually commences with Addis v. Gramophone Co.,

[[1909] A.C. 488 (H.L.)] and Peso Silver Mines Ltd. (N.P.L.) v. Cropper
[ [1966] S.C.R. 673 (Supreme Court of Canada)) ...[The Addis case] has

long stood as an authority for the proposition that in_a case of
wrongful dismissal damages _are limited to the earnings lost during

the period of notice to which the emplovee is entitled and cannot
include damages for the manner of dismissal, for injured feelings, or

for loss sustained from the fact that the dismissal makes it more

difficult for the plaintiff to obtain_other employment. ... [Tihe Peso
Silver Mines decision discloses a clear application of the Addis principle
and has been regarded as having followed it.

These two cases have resulted in much judicial comment and the
subsequent case law has not been consistent. There is English authority
for the proposition that the Addis case will not bar a claim for general
damages for mental distress in an action for a breach of contact. ...These

cases stand for the proposition that in some contracts the parties

may well have contemplated at the time of the contract that a breach
in certain circumstances would cause a plaintiff mental distress.
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From the foredoing authorities, | would conclude that while
aggravated damages may be awarded in actions for breach of
contract in appropriate cases. this is not a case where they should
be given. The rule long established in the Addis and Peso Silver Mines
cases has generally been applied to deny such damages, and the

employer/employee relationship (in__the absence of collective
agreements which_involve consideration of the .modern labour law

reqime) has always been one where either party could terminate the
contract of employment by due notice, and therefore the only damage
which could arise would result from a failure to give such notice.

|_would not wish to be taken as saying that aggravated damages

could never be awarded in a case of wrongful dismissal, particularly
where the acts complained of were also independently actionable, a
factor not present here. As noted by Hinkson J.A. in the Court of Appeal,
[in the Vorvis matter] at p. 46:

It was not suggested by the plaintiff [Vorvis] that Reid [who
terminated Vorvis’ employment contract]'s actions [which caused
the mental suffering] in the months prior to his termination
constituted a breach of contract. Upon the basis of the reasoning in
the Brown case, Reid's conduct was not a separate head of
damages in the claim for breach of contract.

His reference to the Brown case was to the words of Weatherston J.A. in

Brown v. Waterloo Regional Board of Com’rs of Police, ... where

speaking for the court, he said:

If a course of conduct by one party causes loss or_injury to
another. but is not actionable, that course of conduct may not
be a separate head of damages_in_a claim in respect of an
actionable wrong. Damages, to be recoverable, must flow from
an_actionable wrong. It is not sufficient that a_course of

conduct not in_itself actionable, be somehow_related to an
actionable course of conduct.

[emphasis added]
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Turning to the issue of punitive damages, Mcintyre J. as‘ked at p. 206,
“When then can punitive damages be awarded?” At pp. 206-209, Mclintyre J.

answered the question as follows:

It must never be forgotten that when [punitive damages are] awarded by a
judge or a jury, a punishment is imposed upon a person by a court by the
operation of the judicial process. ...The only basis for the imposition of
such punishment must be a finding of the commission of an actionable
wrong which caused the injury complained of by the plaintiff. This would
be consistent with the approach of Weatherston J. A. in Brown, supra,
and that has found approval in the Restatement on the Law of
Contracts 2" ... in the United States, as noted with approval by Craig
J.A. at p. 49 [in the Vorvis matter in the Court of Appeal decision] where
he referred in the Court of Appeal to s. 355, which provides:

“Punitive damages are not recoverable for breach of contract

unless _the conduct constituting the breach is also a tort for
which punitive damages are recoverable.”

Turning to the case at bar, it is clear from the judgments below that the
appellant’s superior, Reid, treated him in a most offensive manner. ...
The question before us now is whether the trial judge was right in
concluding that it was not open-to him to award the punitive damages. In

my view, while it may be very unusual to do so, punitive damages

may be awarded in cases of breach of contract. It would seem to me,
however, that_it will be rare to find a contractual breach which would

be appropriate for such an award. In tort cases, claims where a plaintiff
asserts injury and damage caused by the defendant, the situation is

different. The defendant in such a case is under a legal duty to use
care not to injure his neighbour, and the neighbour has in law a right
not to be so injured and an additional right to compensation where injury
occurs. The injured party is entitled to be made whole. The
compensation he is entitled to receive depends upon the nature and

extent of his injuries and not upon any private arrangement made with

the tortfeasor. In an action based on a breach of contract, the only link

between the parties for the purpose of defining their rights and
obligations is_the contract. Where the defendant has breached the

contract, the remedies open to the plaintiff must arise from that
contractual relationship, that “private law”, which the parties agreed
to accept. The injured plaintiff then is not entitled to be made whole;
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he is entitled to have that which the contract provided for him or

compensation for its loss. This distinction will not completely eliminate
the award of punitive damages but it will make jt verv rare in contract

cases.

Moreover, punitive damadges may only be awarded in respect of conduct

which is of such nature as to be deserving of punishment because of its
harsh, vindictive, reprehensible and_malicious nature. ... [Tlhe

conduct must be extreme in its nature and such that by any reasonable

standard it is deserving of full condemnation and punishment. ...

It is argued that the conduct of the defendant, that is, the supervisor Reid,
prior to the dismissal was such that it caused mental distress and

frustration to the appellant. This conduct, however. was not considered

sufficiently offensive, standing alone, to constitute actionable wrong;
.. and in my view was not of such nature as to justify the imposition

of an award of punitive damages.

[emphasis added]

Accordingly, the Court in Vorvis concluded that aggravated and punitive
damages could be awarded in a breach of contract situation involving a wrongful
dismissal in the rare circumstance where the wrong which caused the damages
for which aggravated and/or punitive damages were being claimed was

“independently actionable” or constituted a separate “actionable wrong”.

The pertinent question for the determination of the matter before us is
what the Supreme Court in Vorvis meant by “independently actionable” or

separate “actionable wrong” and how that concept should be proper!y translated
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in a collective agreement context. Does “independently actionablé" mean, as the
Union asserts in the instant matter, the breach of any other related clause in the
collective agreement, such as article 3.02 in the instant collective agreement? Or,
as asserted by the College, does “independently actionable” mean actionable

outside the contract or collective agreement in tort?

The framework for the “independently actionable wrong” was somewhat
unclear in Vorvis. The Court in Vorvis did not expressly indicate whether it
meant ‘independently actionable” in both contract and tort. However, in its
subsequent decision in Wallace, discussed in detail in section “G”, below, the
Supreme Court of Canada clarified, at p. 74 of that decision, that an independent
or separate “actionable wrong” means one that is independently actionable either
in contract or in tort. Adopting this clarification of Vorvis that was made in the
Wallace decision, the question in the collective agreement context becomes
whether the wrong giving rise to the request for aggravated and punitive

damages is independently actionable either in contract, i.e. the collective

agreement, or in tort.

We turn first to the issue of whether the wrong put forward by the Union in
support of the claim for aggravated and punitive damages is independently

actionable in contract, i.e. in the collective agreement.
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2. Whether the Impugned Conduct is Independently Actionable
in Contract, (i.e. the Collective Agreement),

within the meaning of Vorvis

and

Consideration of the application of Vorvis in the Collective
Agreement Context by Re Ontario Hgdro and CUPE

in the opinion of this Board, in the collective agreement context, for a
wrong to be "indvependently actionable” in contract within the meaning of Vorvis
and, thereby, support a claim for aggravated or punitive damages, the additional
breach of the collective agreement (beyond the breach of the requirement of just
cause for discharge) would need of be of the following nature: a breach of a
provision of the collective agreement that protects employees or employers from
tortious or intangible injuries and one in respect of which it is clear, either
expressly or through compelling implication, that the parties have contemplated
the application of the extraordinary remedies of aggravated and punitive

damages.

Contrary to the submission of the Union, for reasons fully set out below,
we find that for the impugned conduct to be independently actionable in contract,
(i.e. under the collective agreement), it is insufficient that the alleged wrongdoing
simply be able to support a separate, related grievance complaint, in addition 1o

the complaint of unjust cause for discharge.
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We turn then to consider the board of arbitration decision in Re Ontario

Hydro and CUPE, which is relied on by the Union in the instant matter to support

Mr. Olivo's claim for aggravated and punitive damages. The board of arbitration

in Re_Ontario Hydro and CUPE concluded that in the .collective agreement
context, “independently actionable” means the breach of virtually any related

clause in the collective agreement. This Board, respectfully, finds this conclusion

of Re Ontario Hydro and CUPE to be too broad.

In Re Ontario Hydro and CUPE, the board of arbitration had concluded

that the grievor had been discharged without just cause and had directed that he
be reinstated with full compensation. Following the board’s decision on the merits
of the grievor's discharge, the union requested aggravated and punitive damages
“arising out of the employer’s allegedly ‘cavalier’ treatment of [the grievor] during
the period relevant to the decision to terminate” (p. 265). The board of arbitration
did not hear submissions on whether the evidence would justify the granting of
aggravated or punitilve damages. Rather, the board considered submissions
respecting the board’s jurisdiction to order aggravated and/or punitive damages

in the event that such a direction might otherwise be appropﬁate.

The board in Re Ontario Hydro and CUPE commented on the state of

the jurisprudence respecting the jurisdiction of boards of arbitration to grant
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aggravated or punitive damages prior to the Supreme Court of Canada’s decision
in Vorvis. At p. 267 it stated:
Accordingly, either the relevant collective agreement or the governing
collective bargaining legislation would have to sanction expressly such

extraordinary remedies [of aggravated or punitive damages] before they
could be resorted to.

The board in Re Ontario Hydro and CUPE then stated that the Supreme

Court's decision in Vorvis had clarified several aspects of the awarding of
aggravated and punitive damages in the employer-employee context. The board

set out the first clarification as follows at pp. 267-269:

The first aspect [of clarification by Vorvis] indicated that the awarding of
aggravated and punitive damages for mental suffering occasioned by the
wrongful termination of an employee is jurisdictionally available and
applicable as a remedy at common law (see Vorvis at p. 204 and at 207).
The implication of that finding would suggest that there need not be an
express provision in the employment contract or indeed a collective
agreement (i.e., an automatic penalty clause) that confers competence on
a tribunal to award extraordinary damages.

In summary, the S.C.C. sanctioned the awarding of aggravated and
punitive damages in appropriate circumstances as a legitimate common
law remedy that was open for a court or other forum of competent
jurisdiction to apply. It is in the area of determining the appropriate
circumstances in which to apply these common law remedies that
constitute the most controversial and difficult aspect of the S.C.C.'s
pronouncement.

At p. 271 the board of arbitration stated,

As a matter of abstract interpretation we have no difficulty in accepting the
proposition, in light of the S.C.C.’s pronouncements [in Vorvis], that the
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awarding of either aggravated or punitive damages‘ or both are
encompassed within an arbitration board’'s broad remedial jurisdiction

under the parties’ coliective agreement

In other words, we hold that on jurisdictional grounds it is open for us to
award, in appropriate circumstances, either aggravated or punitive
damages provided the conditions necessary for.their application as
pronounced in Vorvis have been satisfied.

The board in Re_Ontario Hydro_and CUPE then described the further

aspect of the Vorvis decision which involves the establishment of the concept
that is particularly pertinent to the matters at hand, that being the reguirerhent
that the wrong be “independently actionable” in order to open the door to
aggravated and punitive damages. At pp. 269-270 the board said:

The majority S.C.C. decision with respect to the third aspect of its analysis

in Vorvis placed an_almost insurmountable obstacle in the way of
awarding either aggravated or punitive damages in wrongful dismissal

cases. As we understand the court’s pronouncements the impugned

emplovyer actions that triggered the request for these extraordinary
remedies on account of the victim’s mental suffering would have to
be capable of being made the subject matter of “an_independent
cause of action”. That is to say, it will not suffice for the aggrieved
employee to rely simply on the principal cause of action, namely, breach
of “the reasonable notice period” in support of such claim for aggravated
and punitive damages. Rather, in order to succeed the aggrieved -
employee would have to demonstrate that the untoward employer action
that resulted in the aggrieved employee’s mental suffering is capable of
being clothed in a separate and identifiable (i.e., independent ) cause of
action apart from the principal cause of action.

In_reality what was contemplated by the S.C.C. in its imposition of this

requirement or condition ... for the awarding of either aggravated or

punitive damage is that such claims for extraordinary relief be

restricted to “the rarest” of circumstances.

[emphasis added]
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At p. 273 the board in Re Ontario Hydro and CUPE stated,

But in light of our understanding of the Vorvis decision relief on
account of mental suffering arising out of an employer’s untenable
decision to discharge per se is not intended to be the subject of a
claim either for aggravated or punitive damages.

The S.C.C. made it abundantly clear that the awarding of these
extraordinary remedies is intended to be applied in the rarest and
most_infrequent of circumstances. And it is_in_that light that the
requirement for “an_independent cause of action” as_a condition
precedent to the awarding of such relief in the collective bargaining
context must be appreciated.

[emphasis added]

This Board of Arbitration has some difficulty with the application of Vorvis

by Re Ontario Hydro and CUPE in respect of its conclusions as to what wouid
constitute an “independent cause of action” under the collective agreement and,
thus, what, in the collective agreement, would provide the foundation for the

awarding of aggravated and punitive damages.

The board in Re_Ontario Hydro and CUPE purported to reflect the
decision in Vorvis V\;hen, in applying it to the collective agreement context, it
stated that the “independent cause of action” required to provide the jurisdiction
to award aggravated and punitive damages had to be a “sepérate but interrelated

provision of the collective agreement that stands apart from just cause”. At p. 273

the board said:

Where absence of just cause constitutes the principle allegation of the
employer's breach of the coliective agreement we understand the S.C.C.
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to say that the arbitrator's remedial jurisdiction under the collective
agreement is not to be supplemented by granting claims for the
extraordinary relief of aggravated and punitive damages unless the
circumstances that give rise to that claim can be supported under a

separate but interrelated provision of the collectlve agreement that
stands apart from just cause. Otherwise, there can be no entitlement

to such relief.

[emphasis added]

Of particular importance to the matter at hand, the board in Re Ontario

Hydro and CUPE suggested that that “interrelated provision” might be a

procedural one relating to the imposition of the discharge or a substantive
provision, apart from just cause, as long as it could warrant a separate grievance
complaint. In applying M_s_ it is the breadth of this characterization of the
“interrelated provision” that causes this board of arbitration some concern. At p.

274 the board said:

What is the important and overriding condition to awarding such
extraordinary relief is whether the employer failed to follow the procedures
prescribed in the collective agreement in effecting the discharge or
compounded the mistaken decision to discharge by violating another
substantive provision of the collective agreement that would warrant, apart
from the just cause provision, a separate grievance complaint.

Accordingly, where the collective agreement mandatorily prescribes
conditions under which discipline _may be taken or proscribes
employer conduct that in itself would constitute a violation of the
collective _agreement then the employer will thereby render itself
liable to incur these extraordinary remedies. In other words where the

employer either could have avoided or alleviated the victim's mental
suffering or has aggravated the suffering that has already been inflicted as
a result of its omission to adhere to the collective agreement then the
employer may very well be vulnerable to a claim for extraordinary relief.

[emphasis added]

49



The board in Re Ontario Hydro and CUPE gave further examples of “the

type of independent cause[s] of action (apart from just cause) that would meet
the S.C.C.’s conditions under ‘the modern labour relations regime’ for claiming
extraordinary relief [of aggravated and punitive damages] for the contractual
commitment that was violated” (p.275). At p. 274-275 the board stated that the

employer's failure to summon_an _employee to a mandatory disciplinary

interview where the employee would be permitted to provide an explanation in
advance of the imposition of discipline could provide the “independent cause of
action” that could then justify the granting of aggravated and punitive damages.

At p. 275 the board stated,

Should a reasonable explanation later emerge (that could have been
given at the disciplinary interview) after the arbitration hearing pursuant to
a just cause grievance then the grievor may upon exoneration claim the
extraordinary remedy of either aggravated or punitive damages for the
mental suffering that has been incurred. The aggrieved employee is
entitled to make the claim that mental suffering might otherwise have been
avoided had there occurred employer compliance with the mandatory
requirements of the collective agreement for holding a disciplinary
interview. Non-compliance with that procedural requirement would

constitute the type of independent cause of action (apart from just
cause) that would meet the S.C.C.’s conditions under “the modern

labour regime” for claiming extraordinary relief for the contractual
commitment that was violated.

[emphasis added]

At p. 276 the board stated that the breach of a mandatory time limit for

assessing discipline would be another “independent cause of action” that might

justify aggravated and punitive damages in the context of a discharge that had

been found to be without just cause. At p. 276 the board stated,
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