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SUPPLEMENTARYAWARD

Thegrievor RoyNutley hadbeenemployedsuccessivelyonanumberofsessional
contractsbytheCollege andtheissuethattheboardhadtodecideinitsoriginalaward
waswhetherthe grievorwasemployed

asafull timeemployeeappointedonasessionalbasisforupto12fullmonthsof
continuousornoncontinuousaccumulatedemployment ina24calendarmonth
period

inthewordsofparagraph1ofAppendixVIII Thatquestion ofcourse wascritical
becauseparagraph3oftheAppendixprovides

Ifasessionalemployeeiscontinued inemploymentformorethantheperiodsetoutin
AppendixVIII 1 suchanemployeeshallbeconsideredashavingcompletedthefirstyear
ofthetwoyearprobationaryperiodandthereaftercoveredbytheotherprovisionsofthe
AgreementTheebbsandflowsinacontractemployeesworkloadcanmakethat
determinationalessthan straightforwardone andintheendthe boardwaspersuadedthat
theapproachurgedbytheUnionwasareasonableone inlookingtoseewhetherthe
contractemployeeonthe wholedemonstratesfulltimehours morethan12aweek
throughout themonth onarelativelyconsistent basis Thenatureofthehoursworkedby
thegrievorinthevariousmonthswassetoutinScheduleIItotheaward andfor
convenienceissetoutlikewiseas ScheduleII tothisawardaswell Thecheckmarksto
theleftinScheduleIIshowthemonthsthathadbeen agreedto ascountingforthe
purposesoftheoriginalhearing whiletheasterisksdenotedthemonthsindispute ie the
monthsthatonlytheUnionwastreatingascounting Ascanbeseen therefore there
were8monthsoverthecourseofthegrievorsemploymentthatwere asthestartingpoint
fortheboardatthehearing acceptedbybothpartiesascounting andnotthereforethe
subjectofconsiderationbytheboardOnthatbasisitwasagreedandstatedbeforeusthat
whatthatmeantwasthattheUnionhadto win onfouroftheremainingsixmonthsin
disputeforthegrievortosucceed sincethecontinuationofhisemploymentintoJulyof
1993wouldthentakehimbeyondthelimitof upto12months in24 permittedby
paragraph1 ApplyingtheUnionstesttothose6monthsindispute themajorityofthe
boardatpage11ofitsawardfound

thegrievortohavebeencontinuedinemploymentinexcessof12fullmonthsin
24 andthegrievoraccordinglyistobeconsideredtohavecompletedthefirstyear
ofhisprobationaryperiod

Followingreleaseofthataward theemployeronMarch7 1994wrotetotheboardas
follows

DearSirs
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Re ImplementationofArbitrationAwarddatedFebruary7 1994BetweenSt
LawrenceCollegeandOPSEU GrievanceofR Nutley

Weactedascounselatthehearingintothismatter Wehave receivedand
reviewedtheAwardofthe majorityofthe BoardofArbitration

St LawrenceCollegerequiresaclarificationoftheAwardin ordertoimplement
theAwardforthe Grievorandfurtherrequiresclarificationinordertoapplythe
Awardin similarcircumstances AsweunderstandtheAward theBoardordered
atpage10that

Inourview the Unionsapproachdoesthat in lookingtoseewhetherthe
contractemployeeonthe wholedemonstratesfull timehours morethan12aweek
throughout themonth onarelativelyconsistentbasis ThatistheUnionsclaim
andisall inthiscasethatwehave todecide

TheBoardattachedtwoschedulestoitsAward ScheduleIIlistedtheteaching
assignmentsoftheGrievorduring the24monthprobationaryperiodandthosemonths
weremarkedwithacheckmark Other monthswereindisputeandweremarkedwithan
asterisk WeattachforyourreferenceacopyofScheduleIIoftheAward

TheissuethatremainsunclearanduponwhichtheCollegeseeksclarification iswhich
monthswerecountedbytheBoardwhenitdeterminedthattheGrievorhadcompleted
twelvemonthsoffull timeemploymentinatwenty fourmonthperiod

GiventhetestsetoutbytheBoard andtheimportanceplacedbytheBoardonan
individualworkingmorethantwelvehoursperweek itisclear thatall monthswherethe
Grievorwasemployed throughoutthemonthasasessional instructorshouldbecounted
towardtheprobationaryperiod This isbecauseitisacceptedthatsessional instructors
workmorethan twelveteaching hoursperweek Whatislessclearisthedeterminationas
towhethermonthswherejobassignmentissplitbetweenpartialloadandsessional
assignmentsshouldbecountedtowardsthecompletionoftheprobationaryperiod The
Boardstated thatmonthswheretheemployeeworksonafulltimebasis whichthe
Collegetakestomeansessionalassignments onarelativelyconsistentbasisthenthose
monthsshouldbecountedtowardscompletionoftheprobationaryperiod TheCollege has
interpretedthistomeanthatmonths wheretherearethreeweeksofsessionalassignment
shouldbecounted Ontheotherhand intheCollegesview amonth withonlyoneweek
ofsessionalappointment shouldnotbecounted Itisunclearwhatthe interpretationofthe
Boardwasformonthswheretwoweeksweresessionalandtwoweekswerepartialload

Thedistinctionbetweenasessionalandapartial loadassignmentis important
particularlybecauseemployeesonpartial loadassignmentsdonotaccumulateservice
towardsthecompletionoftheprobationary period seeArticle2603oftheCollective
Agreement Apartialloadassignment isdefinedinsection2601oftheCollective
Agreement attached asonewhereanemployeehasmorethansixbuttwelveorless
teachingcontracthoursinaweekSessionalassignmentshavegreaterthantwelvehours
perweekofteachingcontracthours

3



Anotherproblempresentsitself TheargumentoftheCollegethatcertainmonths
countedtowardstheprobationaryperiodwasbasedontheCollegesinterpretationofthe
CollectiveAgreementthatfifteenormoredayshadtobeworkedpursuanttosection27of
theCollectiveAgreement TheBoardrejectedthisview Asaresult anymonthwhere
fifteenormoredayswereworkedwasconsideredpreviouslybytheCollegetobeafull
timemonth whether theassignmentsweresessionalorpartialload Thiswasconsistent
withtheearlierArsenaultaward Asaresult April 1992wascreditedasafullmonth
towardthecompletionoftheprobationaryperiodforMr Nutley However underthe
decisionoftheBoard April1992wasnotafull timemonthbecausetheentiremonthwas
asapartialloademployee lessthan12hoursperweek andthemonthshouldnothave
beencounted

ItisleftuncleartotheCollegeastowhichmonthsshouldbecountedtowardthe
completionoftheprobationaryperiod WewouldappreciateitiftheBoardwouldindicate
whichmonthsonScheduleIIcounttowardscompletionoftheprobationaryperiodand
whichmonthsdonot WehavecopiedthislettertothesolicitorfortheUnionin
anticipationthathemaywishtocommentonthisissue

Ifyourequireanyfurtherinformation pleasedonothesitatetocontactme And the
Unionrespondedasfollows

DearSirs

ReNutleyv St LawrenceCollege

IaminreceiptofMr Richmondscorrespondence dated7March 1994 pertaining
tothe above

ItismyunderstandingofMr RaymondscommentsthattheEmployerisunableto
applytheBoardsdecisiontothemonthsofDecember 1991 February 1993 and
April 1992asinthesemonthsMr Nutleyworkedlessthan3weeksasasessional

ItistheUnionspositionthateachoftheabovemonthsshouldbecountedtowards
thecompletionofMr Nutleysprobation

Iwillcommentabouteachmonth inturn

1 April 1992 Atthe outsetofthehearingandagaininMr Raymonds
correspondenceatpage2itwasconfirmedthepartiesdidnotdisputethat
thismonthcounted TheEmployercannotnowresilefromits
representationthatApril 1992 shouldbecounted

Inanyevent thenumberofteachingcontacthoursworkedbyMr Nutleyin
April 1992 hasnotbeenputbeforetheBoard Onlyteachingcontact
hoursforthemonthsindisputewereputbeforetheBoardin ScheduleIof
theaward Therefore itisrespectfullysubmittedthattheBoardinnotina
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positiontoruleontheinclusionofthemonthofApril 1992 ifthe
Employerisabletoresilefromitsagreement

2 February1993 Asnotedin theBoardsawardatpage10thepartiesagreed
thatNovember 1991 countsnotwithstandingtheeven splitbetweenpartial
loadandsessionalweeks ItisrespectfullysubmittedthatFebruary 1993
shouldalsocount

TheBoardsdecisionconfirmstheviewthatforthe monthsMr Nutley
performedtheworkofa fulltime employeeheshouldreceivecreditfor
thatmonthtowardshisprobationaryperiod Mr Nutleyworked64
teachingcontracthours inFebruary 1993 Accordinglyitissubmittedthat
themonthshouldbecounted
Finally thecommentsoftheBoardinSafronv Fanshawe Royner dated
21January 1981 unreported towhichIreferredatthehearing are
noteworthy

Moreover theBoardisnotconvincedthatanemployeeshould
movefromonecategorytoanotheronaweeklybasis atp 14

Rather themonthshouldbelookedatasawholeindeterminingwhether
thegrievorreplacesa full time employee ItisnotedthattheEmployer
didnotargueonthebasisofweeklydifferencesatthe hearing

3 December 1991 It issubmittedthatthiswasashortmonth only3weeks
worked duetotheChristmasholidays Accordingly theperiodoftime
overwhichMr Nutleysteachingcontracthoursaretobeconsideredis3
weeks Asthe spreadofhoursaverages133 40 3 over the3weeksthe
monththereforequalifiesasfull timeandshouldbecounted

Itrusttheforegoingisofassistance Iffurtherinformationisrequired please
contactme

Afurtherhearingwasthenconvenedonthematter inordertofullyconsider thepost
awardissues raisedbytheemployer

Unfortunately theoriginalthoughtsofthemajoritymustnowbeexpressedbythe
chairassolearbitrator owingtothe sadlossofboard memberKearney Andtheboardin
itsinitialdeliberationsdid onthebasisoftheoriginalcase makeafinding astheUnion
emphasizes thatthegrievorhadcompletedthecritical12monthsin24asa full time
employee Andagain for thereasonssetoutearlier onlysixofthemonthsonScheduleII
werethesubjectofanyargumentbeforetheboard ApplyingtheUnionstesttothehours
inthemonthsbeforeus theboardwas oftheview thatprobablyallsixofthemonthsin
dispute andcertainlyatleastfourofthem shouldbeviewedas full time employment
forthesepurposesaswell TheUnionmightwellberightinsaying thatthatnowendsthe
matter However itisapparentthatthe College s isareinneedofgreaterclarification
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andtotheextentonecandothatonagiven setoffacts Irecognizethatthatwouldbe
useful

Thequestionarisingoutoftheinitialawardiswhethertheusageofthe sessional or
contractemployeeover themonth ormoreimportantly overaseriesofmonths issuch
astoroughlyapproximatetheloadofaregularfulltimeemployee bothintotalhoursused
ineachmonth andintermsofthe generalwaythosehoursarespreadthroughoutthe
month TheUnionacknowledges thatwheretheCollegesrequirementsareforahightotal
ofmonthlyhoursbutfallinginanarrowspan forexample inasingleweek onecansee
theneedfora contract ratherthana regular employeeBeyondthat itwouldseemto
mereasonabletolookfornolessthananevensplitin thefourfullweeksofthemonthas
between full time hours 13andup andlessthan full time hours with again eventhe
weeksthatfallbelowthe13hourleveldemonstratingsomethingclosetothat sothatthe
monthrepresentssomekindofcontinuum approximating thatofaregularemployee

Onallofthatonecanseethe Collegesconcernnowathavingconceded onthe basisof
atestthatitthoughthadbeenestablishedinthe1982Arsenaultcase thatAprilof1992
wasonethat counted Onthe presenttest itprobablyshouldnot sinceaswasconfirmed
atthesecondhearing itinfactwasmadeupentirelyofweekshavinglessthan13hoursof
teaching Ontheotherhand March1992turnsouttohavebeenmadeupofweeklyhours
asfollows

10
10
20
20

for60hoursintotal Asnoted thatwouldstillseemtomeetthetestadopted asdoes
February1993 at

12
12
20
20

Aswell May 92
April 93
May 93
andJune 93

arenotonthattestdisputedbytheemployer

Moreproblematic asitturnsout isthepreviouslyagreedmonthofNovember 91
whosehours arenownotedas

13
13
10
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Wheremonthsfallontheedgelikethat itarguablywouldnotbeunreasonableto
lookatthecontext inwhichtheyoccur thatis whetheraspartofa run of
generally full time monthsindecidingwhichwaytheymightshade Buton
reflection perhapsaclearer lineforthe systemtoconsider wouldbetheapplication
ofan averagehoursof teaching perweek test thatis lookingtoseewhetherthe
totaloftheteaching hoursinthe4fullweeksofthemonthatleastequalwhatthe
minimumtotalwouldbeforaregularfull timeemployee 13hoursaweek or52
hoursintotal once againlookingtoseethatthosehoursarespreadover somesort
ofreasonablysubstantialcontinuumacrossthemonth Onthatbasis November
91wouldnot qualify Ontheotherhand December 91wasathreeweekmonth
foreveryone andthegrievorwasassignedtoteach

20
10
10

hoursaweek being inexcessofthe13hours aweek average forathreeweekmonth
December 91 therefore isperhapsaclearermonthtocount andIthinktheparties long
terminterestswillbebetterservedifthisaward weretofindthatthemonthofDecember
91doescount whileNovember1991doesnot Thoseseven then plusthepreviously
agreedandstillagreedmonthsof

September 91
October 91
January 92
February 92
and March 93

thusmakeupthenecessary12monthsoverthe spectrum

Accordingly thegrievormustbesaidtohavecompleted12fullmonthsof full time
employmentin24bythe endofJuneof1993 andhiscontinuationinemploymentintothe
monthofJulywouldbringhimwithintheprovisionsofparagraph3ofAppendixVIIIof
theparties collectiveagreement asoriginallyfound

Iwillcontinuetoremainseizedofthismatterinthewaytheoriginalboard as
requested haddone in theevent therestillarisedifferencesbetweenthepartiesastothe
implementation orultimateimpactonMr Nutley ofthisaward

DatedatToronto this26thdayofAugust 1994

M G Mitchnick

Seeattachedschedule
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