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AWARD

Thepresentcaseinvolvesanotherintheseriesoffaculty

layoffswhichtheCollegewasforcedtoimplementeffectivethe

fallof1996 ThegrievorSusanMcAuleyhastaughtinthe

CollegesHospitalityCentre initiallyinContinuingEducation

since1989 andseekstodisplaceMr BrianFloody whojoined

theCentrefromabusinesscareerinSeptember1994

Alternatively thegrievorseekstodisplaceMs Suzanne

Kavanaugh whoalsojoinedtheCollegefromacareerinbusiness

butayearlaterthanMr Floody September1995 Ms Kavanaugh

isaprofessorintheHumanResourcesManagementprogramofthe

CollegesSchoolofBusiness aprogramdesignedtoprovide

trainingforindividualslookingtoacareerasaHumanResources

specialist Thegoverningarticle Article2706 and

specifically ii provides

WhentheCollegedecidestolayofforto2706
reducethenumberoffulltimeemployeeswhohave
completedtheprobationaryperiodtotransfer
involuntarilyfulltimeemployeeswhohavecompleted
theprobationaryperiodtoanotherpositionfromthat
previouslyheldasaresultofsuchlayoffor
reductionofemployees thefollowingplacementand
displacementprovisionsshallapplytofulltime
employeessoaffected Whereanemployeehasthe
competence skillandexperiencetofulfillthe
requirementsofthefulltimepositionconcerned
seniorityshallapplyconsistentwiththefollowing

i AnemployeewillbereassignedwithintheCollege
toavacantfulltimepositioninlieuofbeing
laidoffiftheemployeehasthecompetence skill
andexperiencetoperformtherequirementsofa
vacantposition

iiFailingplacementunder2706i suchemployee
shallbereassignedtodisplaceanotherfulltime
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employeeinthesameclassificationprovidedthat

a thedisplacingemployeehasthecompetence
skillandexperiencetofulfillthe
requirementsofthepositionconcerned

b theemployeebeingdisplacedhaslesser
senioritywiththeCollege

Thegrievorgraduatedfromhighschoolin1959andwent

directlytoOntarioHydro wheresheworkedinastatistical

positionfor6years Shewasthenoutoftheworkforcefor

some20yearswhileraisingafamily In1986sheenrolledfull

timeintheHonoursDiplomacourseinHotelManagementatthe

GeorgeBrownHospitalityCentre andgraduatedfirstinthe

course secondintheDivisionoverall Forthataccomplishment

shewontheHotelAssociationAwardforScholasticAchievement

ThecoursessocoveredbythegrievorinthatHospitalityprogram

includedavarietyofAccountingcourses FoodandBeverage

Control LabourCost Purchasing Law Insurance Security

KitchenManagement andMixology Inthesummerintervalbetween

herfirstandsecondyearsshehadworkedattheSheratonHotel

inToronto andupongraduationshemovedintoanewly

establishedpositionofManagerofHumanResourcesattheGuild

Inn apositionwhich owingtoasaleoftheInn lastedonly

fourmonths Shewas however approachedthatsameyearbythe

thenChairoftheContinuingEducationprogramtoteachtheHuman

ResourcesNightSchoolcourse andcommencedthatwiththespring

sessionof1989 Thegrievorsteachinginvolvementexpanded

fromthere causinghertobecomefulltimesessionaland

ultimatelyaregularmemberofthefacultyattheCentre The
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coursestaughtbythegrievoroverthatperiodaresetoutinan

exhibitwhichthegrievorhasprepared andwhichnotesaswell

thetimesheestimatessheputintopreparingthecoursesineach

instance

Date Course Length Preparation

1989 ConEdSpring 30hours Preparedweekly

1989 ConEdFall 30hours Preparedweekly

1990 ConEdSpring 30hours Preparedweekly

1990 Semester1
HumanResources 60hours 23months
Supervision 30hours forboth

1991 ConEdWinter 30hours Previouslyprepared

1991 TACET Course 72hours Preparedweekly

1991 BothSemesters
GroupDynamics 2hours 1week
HumanResources 60hours Previouslyprepared

1992 Semester1
Trainingtechniques 30hours 4months

1992 Semester2
Supervisorytechniques 30hours 4months

1993 TACET Course 72hours Preparedweekly

1993 Semester1
HumanResources 60hours Allpreviously

Supervision 30hours prepared butnew
TrainingTechniques 30hours materialfor

TrainingTechniques
1month

1994 TACET Course 72hours Preparedweekly

1994 Semester1
GeneralEducation 24hours 4months
HumanResources 60hours Previouslyprepared
Supervision 30hours Previouslyprepared

1994 Semester2
HumanResources 60hours Previouslyprepared
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Supervision 30hours Previouslyprepared

1995 TACET Course 102hours Preparedweekly

1995 Semester1
HumanResources 60hours 56monthson
Supervision 30hours bothcourses

1996 Semester2
HumanResources 60hours Previouslyprepared
Supervision 30hours Previouslyprepared

TACET wasaprogramwherebythegovernmentfinancedthe

deliveryofcoursestopersonsintheworkingcommunitybasedon

identifiedneeds andthegrievorpreparedandtaughtaHuman

Resourcescoursethereinconjunctionwithsomeonefromindustry

The 23months preparationtimein1990cameaboutwhenthe

grievorwasaskedattheendofJuneof1990topresentanew

courseinSupervisionthefollowingSeptember Usinganewtext

thegrievordevelopedcourseoutlinesoverthesummerthatshe

couldusetodeliverherregularcoursesplusthenewcourseas

ofSeptember InJuneof1992thegrievoronceagainwastold

thattheCollegewantedtopresentanewcourseinTraining

Techniquesgearedspecificallytoagroupofthirdyearhealth

carestudentsintheFoodandNutritionManagercourse and

throughaseriesofvisitsarrangedwithHospitalsandNursing

Homesoverthesummer onceagaindevelopedacoursefordelivery

inthefall In1994thegrievortowardtheendofMaywas

assignedresponsibilityforportionsofanewGeneralEducation

coursethatallCollegeswererequiredtoteach andagainher

summerwentintopreparingit In1995itwasthefeelingofthe

Divisionthatanewtextandbroadenedsubjectmatterwereneeded
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attheCentre andthegrievortookonthattaskofredesigning

theHumanResourcesandtheSupervisioncoursescommencinginthe

springofthatyearandonceagainrunningonthroughthesummer

Thegrievorwasalsoactiveincollegewideactivitiesbeyond

herspecificteachingdutiesattheCentre servingonboththe

qualitativeprogramreviewandtheCollegeCouncilcommittees

being inthecaseofthelatter Chairelectatthetimeofher

layoff Thegrievorhasspentsometimewaitingtablesand

tendingbaraspartofhereducation butobviouslyacknowledges

thelimitedtimeshehasspentinindustryoutsideofherCollege

career Shehas however receivedthecurrentoutlineforall

ofthecoursestaughtbyMr Floody forexample andhasfound

nodiscernibledistinctionbetweentheGeorgeBrowncoursesnow

andthecoursesasshetookthem Thegrievorhasnever

suggestedthatshecouldstepinandtakeoverallofMr

Floodyscourseswithnoleadupwhatsoever buttestifiedthat

shefeelsfullycomfortablewithherabilitytoteachthem

competentlywiththeminimumtimeallowedanyprofessoronthe

SWFforpreparationinthedeliveryofacourse Wewouldadd

forcompleteness andwithoutdecidingrelevanceorcomparability

ofwhichthereisverylimitedevidence thatthegrievorsince

leavingGeorgeBrownCollegewashiredonshortnoticeat

CentennialCollegetoteachfoursessionalcoursesinHospitality

commencingthefalltermof1997 Thatwasextendedtoseven

coursesinthewinterterm

TheCollegeputintoevidencea1994PerformanceAppraisal
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forthegrievor whichsetoutthefollowing

1 SPECIALTYSUBJECT KNOWLEDGE SKILLS APPLICATION

Thedepthofresearchdoneonsubjectmaterialisvery
commendable Thisknowledgeisappliedinextensive
lessonplanswhicharewellorganized ToallowSusan
tobeasflexibleandascomfortableassheshouldbe
inapplyingknowledgeintheclassroomsetting she
needstobeexposedtothetypeofworkexperiencethat
herstudentswillencounter

2 TEACHINGSTYLE STATEMENTOFCHARACTERISTICS

Susandeliberatelychangesstylethroughoutclasstime
tokeeptheinterestofthestudentsup Sheisfair
butfirm encouragesquestionsandemploysexamples
appropriatetoeachprogramandevenusesindividual
experienceswithinaclass Iwouldliketoseean
increaseinthecasestudiesandsimulationspresently
usedinHumanResources

3 PERSONALATTRIBUTES LEVELOFACCEPTANCEBYSTAFF
ANDSTUDENTS

Susanisveryorganized hardworkingandcaring
Becauseofthissheiswelllikedbythestudents Her
hardworkandleadershipintherecentQualityScanhas
earnedhertherespectofhercolleagues Sheisvery
professionalinhermanner

4 SUMMARYOFSTATEMENTOR OBSERVATIONSAND
RECOMMENDATIONS

Susanisveryparticularaboutwhatandhowshe
presentsinformationtostudents Thisisbotha
strengthandaweakness Thestudentsarewellaware
ofherworkandrespectherthoroughness howeverwhen
classdiscussionmovesawayfromthedirecttopicthe
lackofwideworkexperiencedetractssomewhatfrom
Susanspresentation Irecommendthedevelopmentof
onenewcourseandaplanofprofessionaldevelopment
timeinindustry Iwouldalsoliketoseeoverheads
cleanedoffandsomehandoutsretyped Theyarehard
toread

5 RECOMMENDATIONFORNEWCONTRACT

Recommendationforafulltimecontract
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Ascanbeseen whilethegrievorslackofindustryexperience

isnotedasanobviousdrawbackforher itdidnotpreventan

overallpositiveevaluation andafurther recommendationfora

fulltimecontract noristhegrievorsevidencedisputedthat

theotherperformanceevaluationsthatthegrievorreceivedin

herperiodattheCollegewereallinapositivevein Onthe

pointofgainingtimeinindustry thegrievoronherownnoted

inthe Comment boxofherevaluationform

Ilookforwardtospendingsomeprofessional
developmenttimeintheindustry Thiswasmost
helpfulwhenIspenttimeinnursinghomesand
hospitalsbeforeteachingtheFoodServiceSupervisors

Thegrievortestifiedthatshewasinfactkeenforthe

opportunitytoexpandherpracticalexposure andDorothyEllis

whoinfactdidtheevaluation undertooktoarrangeit The

grievortestifiedthatthatwas however neverfollowedthrough

on

Ms Ellisherselfdidtestifyinthematter andis

currentlytheAdministrativeChairoftheHospitalityCentre It

isnotclearwhatbackgroundinindustryshemayhavehad but

shefirstjoinedtheCentreasaparttimeteacher teaching

Nutrition SubsequentlyshewasaskedtoteachtheSanitation

course nowtaughtbyMr Floody ThereasonMs Elliswas

calledasawitnessisthattheUniontenderedintoevidencea

documentthatwaspreparedbyher andthatonitsfaceshowsthe

grievorasthe backup teacherforanumberofcourses

includingHospitalityLaw2016 forthebudgetperiodMayto

August1996 priortothedecisiontolaythegrievorofffrom
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employment ItwastheevidenceofMs Ellisthat

notwithstandingthedocument shewouldhavehadthegrievorin

mindforonlysomeofthecoursesshown andthatthosewouldnot

haveincludedtheLawcourse forwhichthegrievorlackedthe

expertise MaureenCallahan currentlytheVicePresident

AcademicandStudentAffairs gaveevidenceaswell relatingto

theoverallCollegeprocessforlayoffsandpotential bumping

Inthelatterregard Ms Callahannotedthatthesenior

facultymembermusthavethequalificationstoteachthecourses

thatthejuniorfacultymemberiscurrentlyteaching

immediately Withrespecttoafacultymemberbeingaskedto

teachacoursethattheindividualhadnevertaughtbefore Ms

Callahanexplainedthatiftheareainvolvedis forexample

EnglishLiterature aprofessormightbeaskedtoteacha

specificDramacourseforthefirsttime buttheyd knowthe

coursecontent

ThebulkoftheCollegesevidenceconcerningitsassessment

ofthequalificationsofthegrievortodisplaceMs Kavanaughin

theHumanResourcesManagementProgramoftheSchoolofBusiness

wasgivenbyAnneLillipold theCollegesManagerofLabour

RelationsforAcademicattherelevanttime MsLillipold

herselfhasasubstantialHumanResourcesbackgroundinthe

Hospitalityindustry andinfacttaughtsomeofthecoursesfor

theHumanResourceManagementPrograminitsinauguralyearof

1992 Ms LillipoldwentthroughthecoursesdeliveredbyMs

Kavanaughinsomedetail butherbasicpointwasthatthereisa
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substantialdifferencebetweenthebreadthanddepthofcourses

offeredtoindividualsintheSchoolofBusinessseekingto

graduatefromthatcrossindustryprogramintoacareerinHuman

ResourcesManagementasaspecialist andthosepresentedsimply

asanadjuncttoindividualsbeingtrainedintheoperations

fieldasmanagersandfrontlinesupervisorsinthehospitality

industry

TheCollegesviewofthequalificationsofthegrievorto

teachthecaseloadofBrianFloodywaspresentedtotheboardby

Mr DanBorowec whohassincelefttheCollegetoworkcloserto

hisresidence butwhowaswithGeorgeBrownastheAcademic

ChairoftheHospitalityCentrefromMayof1994toJanuaryof

thisyear Mr BorowechasanHonoursB Comm inHotelandFood

Administration hasservedasbothaconsultantandanownerin

theHospitalityindustry andspentnineyearsintheFoodand

BeverageManagementProgramatDurhamCollege includingtimeas

acoordinator Mr BorowecwasChairwhenMr Floodyjoinedthe

College andmadereferencetothepostingthatMr Floodywas

broughtinunder Thatpostingsetoutthefollowing

QUALIFICATIONS

GraduatedegreeineitherHospitalityManagement
EducationorPsychologySociologyprogram
Eightyearsmanagerialexperienceworkinginhigh
classhotelsandorrestaurants
TeachingexperienceonavarietyofHospitality
courseswouldbeadefiniteasset
Musthaveexcellentcommunicationandinter
personalskills
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DUTIES

TeachesMixology BarAccounting Accounting Human
Resources DiningRoomOrganizationandService plus
GeneralEducationcourses
Assistsinprogramreviewsandrevisesandupdates
coursecurriculum
Assistswiththeinterviewingofprospective
students
Assistsinstudentplacement
Performsotherrelateddutiesasrequired

TherelevanceofadegreeinPsychologySociologywasnot

explained althoughthatdoeshappentobetheundergraduate

degreethatMr Floodypossesses ItwasMr Borowecsevidence

thatthequalificationslistedinthepostingwouldhaveexcluded

thegrievorfromconsideration inparticularontherequirement

foreightyears experienceathighclassestablishmentsinthe

industry Mr Borowecaddedthatallofthecourseslistedas

wellareveryspecifictopersonswiththatbackground singling

outMixologyinparticularasaclassicexampleofwhereonehad

tohavetheactualexperienceto walkthattalk andthatit

wasntenoughtobeabletoteachrecipesfromabook Mr

BorowecmentionedaswellthevalueofongoingTradeAssociation

involvementinthematterofassistingstudentsultimatelytoget

placed andofasoundacademicbackgroundwhichexposesonetoa

varietyofteachingstyles aswellastheacquisitionoffurther

knowledge OnvirtuallyallofMr Floodyscourses Mr Borowec

testifiedthatthegrievorlackedthehandsonexperiencetobe

abletorelatethosetoreallifeexperiences particularly

bearinginmindthatatleastsomeofthestudentsinthose

courseswouldcomefromindustry andwouldbringtheirquestions
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totheclassroom ThethrustofMr Borowecsevidencewas

simplythatthegrievorcouldnotteachthosecourses Mr

Borowecacknowledgedincrossexaminationthatthecoursesunder

discussionareessentiallytheoreticalinnature andthat from

thatperspective itmightbesaidthatanycoursecanbetaught

byanyone Mr Borowecwentontoadd however thatthatwas

trueonly ifonedoesnotwishtoattachhighqualitytothe

teaching butifonepridesoneselfasthepremierHospitality

courseinthecountry Withallofthese theory courses

Mr Borowecnotedfurtherthatthesupplementationofthemby

actualexperienceisagoodwaytoenhancethelearning

experience Mr Borowecalsogaveevidencewithrespecttoa

studentfromindustryinoneofthegrievorscourseshavingcome

tohimtoexpresshis and thestudentsaid twoorthree

others disagreementwithsomeofthethingsthatthegrievor

wassaying Intermsofthesignificanceofthisoneinstance

wewouldonlynotethatitwasneverraisedwiththegrievor and

thatherevidenceisnotdisputedthat subjecttotheone

commentreferredtoearlieraboutenhancingthegrievors

practicalexperience herperformanceevaluationswerealways

favourable

Asnoted Mr BorowecsingledoutMixologyasaprime

exampleofacourse althoughtheoreticalinconcept that

actuallyrequireshandsonexperiencetomeettheminimum

qualificationstodeliverit Asithappens thegrievorinthe

pasthadactuallybeenaskedbyDorothyEllis theAdministrative
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Chair ifshewouldagreetoteachtheMixologycourseforone

semester thegrievordeclined becauseofthelackofadequate

preparationtime Advisedofthatincrossexamination Mr

Borowecindicatedthatthatwasnotsomethingthathewasprivy

to andthathecouldonlysaythathehimselfwould seekthe

individualwiththemostexperience butthat sometimesyou

havetoworkwithwhatyouinherit Infurthercross

examinationMr Borowecmadeitclearthathedidnotinfact

considerthegrievortobequalifiedtoteachthecoursesthat

shehadactuallybeenteachingand indeed thathehimselfnever

wouldhavehiredher

TheUnioncalledonewitnessinReplytothecaseputinby

theCollege andparticularlytheevidenceofMr Borowec and

thatwasMr RussellCooper Initiallyinthefinancialindustry

forseveralyears Mr Cooperintheearly1980swasExecutive

DirectorofanumberofHoteltradeassociations andas

ExecutiveDirectoroftheLLBOwaschairmanofthecommitteethat

rewrotetheprovincesliquorlaws BeforethatMr Cooperheld

anumberofSeniorExecutiveAssistantpositionsinthe

provincialgovernment Alecturerandconsultantinthe

industry Mr Cooperin1986joinedGeorgeBrownsHospitality

Centreasafacultymember Mr Coopersubsequentlyservedas

ChairoftheCurriculumCommitteefortheHospitalityCentre and

asafacultymember Fortheperiodroughly1993to1994he

precededMr BorowecastheCentresAcademicChair Mr Cooper
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wasaskedbytheUniontocommentonthe qualifications asset

outinthejobadthatbroughtMr FloodyintotheCollegein

1994 Mr Cooperhimselfdoesnothaveagraduatedegree and

thoughtthatwasanunusualqualificationforateachingposition

inHospitality Healsodoubtedwhetheralargenumberofthe

currentfacultymembersattheCentrehadhadeightyears

experienceinindustry Mr Cooperdidacknowledgeincross

however thatalotofthestaffareexperiencedchefs Inhis

12yearsattheCentreMr CooperhashimselftaughtSupervision

HumanResources HospitalityLawandSecurity BarAccounting

Sanitation Psychology andGeneralEducation andtestifiedthat

hewouldnotconsidertheeightyearexperiencecomponent

necessaryforanyofthose Mr Cooperwasaskedaswellto

commentonwhetherhethoughtthegrievorwasqualifiedtoteach

theSanitationcourse Mr Cooperrespondedthathetaughtthe

Sanitationcoursethreetimeswithouteverhavingtakenit nor

doesMr Cooperappeartohaveeverownedormanagedan

establishment Mr Cooperdidnotactuallyanswerthequestion

ofthequalificationsofthegrievordirectly notingthatthe

problemwiththequestionwasthattheDeanhadalwaysfeltthat

iftheCollegehiredexceptionalteacherswhoweregoodinthe

classandatpreparingtheirmaterial theycouldteachany

course Mr Coopernotedaswellthattherehadbeendiscussion

atafacultymeetingrecentlyoverthefactthatsomanyofthe

teachershadlettheirtradeassociationslapse sincethe
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Collegepulledoutofprovidingduessubsidiesthreeyearsago

WithrespecttoMs Ellissdenialofanyintention atleaston

herpart evertocalluponthegrievorifneededtoassumethe

taskofteachingtheLawcourse Mr Coopertestifiedthatoneof

theconditionsofthegrievorshiringwasthatshebeableto

teachtheLawcoursesasrequired andwithaviewtothat

happeninghehadactuallyhadthegrievorauditthefullcourse

taughtby practisinglawyer Mr Abbass

Bothoftheincumbents Ms KavanaughandMr Floody gave

extensiveevidenceintheproceedings Mr Floody itmightbe

noted whenhefirstarrivedattheHospitalityCentre taught

someofthesamecoursesthegrievorhadbeenteaching andwas

providedwithhermaterials Mr Floodyalsoauditedsomeofthe

coursesbeingpresentedtoassisthiminhispreparationfor

teachingthem Apartfromthat however thereisnodoubtthat

bothMr FloodyandMs Kavanaughbringextensivecredentialsand

workexperiencetotheprogramstheyarecurrentlyemployedin

Mr Floody inparticular intermsofthequalificationsbeing

lookedforbyMr Borowec althoughnottheholderofa

graduate degree hasvastexperienceinowningandmanaging

foodandbeverageestablishments andconsultingwithrespectto

same Butthat toputthemattersquarely isirrelevanthere

TheapplicableclausewhichtheCollege andultimatelythis

board iscalledupontoapply onceagain isthefollowing

WhentheCollegedecidestolayofforto2706
reducethenumberoffulltimeemployeeswhohave
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completedtheprobationaryperiodtotransfer
involuntarilyfulltimeemployeeswhohavecompleted
theprobationaryperiodtoanotherpositionfromthat
previouslyheldasaresultofsuchlayoffor
reductionofemployees thefollowingplacementand
displacementprovisionsshallapplytofulltime
employeessoaffected Whereanemployeehasthe
competence skillandexperiencetofulfillthe
requirementsofthefulltimepositionconcerned
seniorityshallapplyconsistentwiththefollowing

iiFailingplacementunder2706i suchemployee
shallbereassignedtodisplaceanotherfulltime
employeeinthesameclassificationprovidedthat

a thedisplacingemployeehasthecompetence
skillandexperiencetofulfillthe
requirementsofthepositionconcerned

b theemployeebeingdisplacedhaslesser
senioritywiththeCollege

Thatisnota competition clause Itusedtobeacompetition

clause Butthatchangedinthel980s AsarbitratorSwan

accordinglynotesinhisSenecaCollege Morgulis case issued

August19th 1994 andupheldonjudicialreview broughtbythe

Uniononothergrounds onMarch4th 1996

Itwillbeobservedthat unlikeearlierversionsof
thiscollectiveagreementbetweentheparties the
agreementapplicabletothiscaseprovidesasocalled
thresholdclause whichdoesnotsetupacompetition

betweenanemployeeattemptingtodisplaceandthose
whoaretobedisplaced butsimplyrequiresthatthe
employeepossessthecompetence skillandexperience
tofulfiltherequirementsofthepositionconcerned
Thus itisnotnecessaryforthegrievorto
demonstratethatheisbetterqualifiedthanthe
incumbents butonlythatheisobjectivelyqualified
tofulfiltherequirementsoftheposition Similarly
itisirrelevantiftheincumbentsarebetterqualified
thanthegrievor providedthatthegrievormeetsthe
criteriasetoutinthecollectiveagreement

pages1415
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Similarly commentingonthischange see forexampleNiagara

College Martin awardofHD BrownissuedOctober30th 1989

atpage8 Thatsaid thecaseshavealsomadeitclear

notwithstandingthecommentattributedtotheDeanhere that

havingthe potential intermsofaptitude toultimately

prepareoneselftoteachanycourse isnotsufficienttomeet

thetestofpresentability See inparticular Fanshawe

College Hyland decisionofMr PicherdatedSeptember29

l997 atpagel2 AndasMr BrownputitonceagaininNiagara

College supra andasoftrepeatedinthecaselaw

Thegrievormustestablishthathemettheconditions
oftheArticleoftheagreementunderwhichheclaims
entitlementatthattimesothatitmustbefoundif
hisgrievanceistosucceedthathewasfullycapable
ofsteppingintotheshoesoftheincumbentasitwere
inordertofulfillthatpositionandthereforeto
displacetheincumbentonthebasisofhisgreater
seniority

page9

OrasarbitratorDevlinputit atpage11inNiagaraCollege

Mymryk decisionissuedNovember20th 1989

AlthoughtheUnionalsosuggestedthatweoughtto
considerthefactthatthereisthepreparationtime
providedtoTeachingMastersundertheCollective
Agreement wedonotviewthisasaperiodinwhichit
isintendedthattheemployeemaybecomequalifiedfor
thepositionconcerned Inotherwords thefactthat
preparationtimeisprovideddoesnotalleviatethe
necessitytodemonstratethattheemployeecanmeetthe
requirementsoftheposition

emphasisadded

Nonetheless asMr SwannotedintheSenecaCollegecase supra

the realities oftheteachingsystem asdemonstrated

consistentlythroughthegrievorsteachingcareer mustfairly

formpartoftheconsiderationaswell
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Aswereadthecollectiveagreement itrequiresthat
thedisplacingProfessorbequalifiedimmediatelyto
performtherequirementsoftheposition andthat
individualmaynotclaim forexample timefor
retrainingorrequalifyingpriortotakingupthe
duties Butthewordsofthecollectiveagreementmust
beunderstoodinthecontextofteachinginaCollege
wherethereisnormallyasummerbreaktopreparefor
classesbeginningagaininSeptember andwheresimilar
breaksoccurbetweentermsatotheroccasionsinthe
year Thereisalsoaprovisionforpreparationtime
andthecollectiveagreementmustbeunderstoodin
lightoftheavailabilityofsuchpreparationperiods
toallowtheProfessortobrushuponcourseswhichhe
orshehasnottaughtforawhile

page15

Thecriticaldistinction wewouldnoteinMr Swanscomments

appearstoustobebetweentimeneededto brushup ona

course andthemoreextensivetimeitmighttaketoqualifyat

all Mr Swanofcoursewascommentingonthefactsdirectly

beforehim andasothercaseshavenoted andMrs Ellis

acknowledges actuallyhaving taught thecoursebeforeis

obviouslynottheonlywaytodemonstratetheminimum

qualifications See forexample thecommentsofarbitrator

DevlinagaininNiagaraCollege Mymryck supra thistimeat

pages10and11

AlthoughtheGrievorhasnottaughtLinear
Circuitsinthepast inourview anemployeeisnot
confinedtodemonstratinghisskill competenceand
experiencebyestablishingthathepreviouslytaught
theparticularcourseinissue Instead anemployee
maydemonstratethathehassufficientknowledgeofthe
subjectmattertobeabletofulfilltherequirements
oftheposition
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WithrespecttothepositionoccupiedintheBusinessSchool

byMs Kavanaugh wefindtheevidenceofMs Lillipold whonot

onlyappearstofullyappreciatethetestinthissituation but

whoalsowasoneofthefoundingteachersintheprogram tobe

compelling Andthatisthatthe HumanResources coursesbeing

offeredtothefuturespecialistsintheHRprogramaresimply

notcomparabletothecoursesprovidedasanadjunctto

participantsintheHospitalityprogram Thatissomethingthat

thegrievor withherlimitedHRbackgroundandlackofany

teachingexperiencewiththeformercourses wouldinfairness

havedifficultyassessing Buteveninherownevidencethe

grievorwasabletoidentifyandacknowledgethespecificareas

ofcompensationandbenefits includingPensionbenefits where

shehasnobackgroundlevelofexperienceatall Thatisakey

areawithintherealmofHumanResourcesmanagement asa

specialty and giventhegrievorsacademicrecord while

presumablywithinhergeneralcapabilitytomastersomeday

clearlyfallsoutsidethecategoryofmere brushingup inthe

wordsofarbitratorSwan WewouldnotealsothattheColleges

positionthatthereisasubstantialdifferenceseparatingthe

HospitalitycoursesfromtheHRManagementcoursesisconsistent

withthepositiontakenbytheCollegeinthepastthatthe

formercoursesarenottransferableforcreditfromtheformer

programtothelatter

Similarsituations itappearstous havebeenrecognized

byboardsofarbitrationinthisCollegecontextpreviously In
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St ClairCollege Barei beingafollowupdecisiondated

October17th 1989 arbitratorCartercommented

Ontheevidencepresentedatthehearingwehaveno
reasontodoubtthatthegrievorwasotherthana
competentandskilfulteacherwhoifgivensufficient
timecouldhavefulfilledtherequirementsofthe
position Nevertheless wearenotconvincedthatat
thetimeofherlayoffthegrievorhadtherequired
experiencetofulfilltherequirementsoftheposition
atthetimeitwasbeingclaimed

Foronething wearefacedwiththefactthat
duringherteachingcareer eitherattheCollegeor
elsewhere thegrievorhadnevertaughtacourseatthe
levelanddepthofthecoursestaughtbytheincumbent
Thecompletelackofexperienceinteachingthetype
ofcourserequiredbythepositionmeansthatthereis
littlehardevidencetosupportthegrievors
contentionthatshecouldmeettherequirementsofthe
position Moreover thelackofprofessional
credentials whilenotbyitselffatal alsocreates
doubtastowhetherthegrievorhadthetypeof
experiencerequiredfortheteachingoftheaccounting
coursesofferedtothebusinessstudents

page6

SimilarlyinGeorgianCollege Simpson arecentawardofMr

BrowndatedMarch30 1998 thearbitratornotedatpage18

ThereisthesubjectiveevidenceofMr Mainfrize
thattheGrievorshouldbeabletoteachtheBTSDMath
coursesbecausehehaspreviouslytaughtsomesimilar
coursesbutthereisnotevidencethathehasbeenseen
orinfacthastaughtthecourseoutlinesinthe
academicareabutratherhisexperiencehasbeen
limitedtothecareerjobopportunity tradesgroup
whichrequiresalowerlevelofcompletionthanCollege
preparatorycoursesinwhichtheGrievorhadnotbeen
previouslyinvolved

Similarly seeNiagaraCollege Mymryk supra wherearbitrator

Devlincommented

Basedontheevidence therefore wearecompelled
toconcludethattherearesignificantdifferencesin
thedepthandthenatureofthematerialtaughtatthe
technologistlevelwhencomparedwiththematerial
taughtatthetechnicianlevel TheGrievordidnot
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completehisowntrainingatthetechnologistleveland
wearenotpersuadedthatthecourseshehastaughtat
thetechnicianlevelhaveprovidedhimwiththe
requisiteknowledgeorwithasufficienttheoretical
backgroundtoteachLinearCircuits1 norarewe
persuadedthathisexperienceinindustryhashadthis
effect LinearCircuits1isnotanintroductorylevel
coursebutisafivecreditcoursetaughtinthefall
termofthesecondyearofthecomputer electricaland
electronicsengineeringtechnologyprograms

page13

Thedepthandbreadthofthecourses particularlywithinthe

contextofaverydifferentlytargetedacademicprogram

therefore clearlyisafactor andwefindtheclaimtobumpthe

morejuniorofthetwotargetedfacultymembers Ms Kavanaugh

tobeunsustained

Thecaseasitaffectsthegrievorsabilitytodeliver

courseswithinherownDivision however ismoreproblematicfor

theCollege Underthecaselawthatcoalescesasaquestionof

thecoursesbeingtaughtatthattimebyMr Floody anditis

thisaspectofthepresentcasewhichcastsinthesharpest

possiblereliefthedifferencebetweenthepriorformof

competition clauseinArticle2706 andthecurrent

threshold clause Anditisperhapsnecessarytotakesome

carewhenusingphrasesthathadtheiroriginintheperiodof

theearliercollectiveagreement Onecanstillspeakinterms

ofthegrievorbeingableto stepintotheshoes ofMr Floody

asthecasesdoforexample solongasoneiscarefulinso

doingnottomisdirecttheinquiry Mr Floodyobviouslywasa

major catch fortheCollege bringingtotheHospitalityCentre

awealthofhandsonmanagerialexperience atleastonthebar
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andrestaurantside Itwouldnotmatterhowmanymonthsof

academicpreptimethegrievorwasgiven sheneverwould inthe

colloquialsense beableto fillthoseshoes ofMr Floody

Butagain itisnotnecessaryforhertoshowthatshecould

Itissimplytheposition identifiedbyMr Floodyscaseload

thatisinquestion andunderthecurrentlanguagetheonlytest

thatthegrievorhastomeet asarbitratorBurkett forexample

setsoutinhisrecentawardinJuneofthisyearatFanshawe

College Dobos citingMr BrowninNiagaraCollege supra is

that

thegrievor havetherequisitecompetence
skillandexperiencetofillthepositionasatthe
timeoflayoff The position atthattimeisthat
whichtheincumbentfillswithhisresponsibilitiesfor
teachingassignmentsatthattime

page6

While certainly thesystemowesittothestudentsthatthe

minimumlevelofteachingexpectedisstill quality teaching

wewouldnotethatunderaseniorityclauselikethepresent

therearelimitationsastohowhightheCollegecanchooseto

setthebar Andinthatregarditisparticularlytheevidence

ofMr Borowecthatcausestheboardconcern Mr Borowecmade

itclear thathewouldnotevenhavehiredthegrievortoteach

intheHospitalityCentre Giventhatview itisnotsurprising

thatthegrievorfailedtomakethecut when withMr Borowec

theninchargeofacademicmatters thetimearosetolayoff

stafffromtheCentre But withrespect itseemstousthat

underthisreformulatedArticle affordinggreaterweightto

seniorityrightsinthesesituationsthanithadpreviously that
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wasnotthemomenttoberaisingthebar Itisnotunusualfor

schoolstohirenewteacherswithlittleornopractical

experience butratherbasedentirelyontheirexcellence

demonstratedasastudent lawschools forexample and in

answertothepossiblecommentthatthiswasnotalawschool

thatisexactlywhattheHospitalityCentredidinthecaseof

thegrievor Thegrievorslackofrelatedworkexperiencewas

herobviousdeficiency butnonethelesstheCollegesoughtout

heremployment andcontinuedthatemployment onthebasisof

heracademicexperiencewiththesubjectmatter andthe

knowledgeandskillshehadotherwisedemonstrated Andher

evaluationsinfactwerepositiveones Nomatterhowskilledor

experiencedateachermightbe therecanalwaysbeastudentin

theclass particularlywithsomeexperienceofhisorherown

whowilldisagreewiththeinstructorsapproachoropinionona

matter TheCollegeappearedtoplacenoweightonthisisolated

eventatthetime and ontheevidence itdoesnotshowupas

anycontinuingformofconcerninthegrievorsoverall

performanceonthejob

Mr Floodycannotnowbeusedtoestablishthethreshold

ThatwouldhavetheeffectofrenderingtheArticlea

competition clauseonceagain ButthatistheflavourofMr

Borowecsevidencethroughout Anemployersdesiretohavethe

bestpossibleteacherisreadilyunderstandable Butthatisnot

thebalancethathasbeenstruckunderthepresentcollective

agreement Atthepointofalayoff theonlyquestionfor
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determination onanobjectivebasisis doesthesenioremployee

exhibitsufficientqualificationssoastobereasonably

anticipatedtobeabletoteachthecourses Mr Borowecin

everyinstance includingthecoursestheinstantgrievorwas

teaching saysunequivocally no Yetintwoofhisprime

examples MixologyandLaw whentheCollegeneededsomeoneto

teachthosecourses theCollegeapparentlysawitdifferently

While weappreciate itdoesnotrepresenttheidealfromthe

Collegesperspective whatthecombinedevidenceinthiscase

appearstodemonstrateisthatthelevelofthebulkofthese

coursesissuchthattheCentreisabletouseitsstaff

relativelyinterchangeablytoteachtheprogramscourseswhen

needed WedoubtthattheCollegewoulddothat evenonshort

notice asinthecaseofMixology ratherthan forexample

engagingaparttimeorsessionalinstructor ifitdidnotfeel

thatthestaffinquestionhadthecompetence skilland

experiencetodeliverthecoursesatleastatthelevelof

minimumacceptability Nordothegrievorsownestimatesofthe

timeputintocoursepreparationinthepast inourview

reflectnegativelyonherabilityasanindividualtostepinand

teachanewcourse Rather particularlyinlightofthe

grievorspreviousacademicrecord theyappeartoustoreflect

nomorethanthegrievorsownconscientiousness andthe

standardsthatshetypicallysetsforherself

While asMr Borowecnoted theremayalwaysbesome

studentswhocometotaketheGeorgeBrowncoursesfrompositions
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inindustry thebulkofthecoursesinMr Floodyscaseload

areatthe introductory level andthegrievorhastaken and

excelledat themall Againstthestandardsappropriateunder

Article2706 itappearstousthatthegrievorhasa

demonstrated knowledgeofthecoursecontent tousethewords

ofMs Callahancitedearlier that combinedwithherteaching

experienceandcompetence meetsthetest Theonecoursethat

thegrievoracknowledgesdifficultymatchingupwiththe

curriculumasshetookitisthecoursenowcalled Bar

Management ThatappearstobeacoursesomewhatuniquetoMr

Floody organizedanddevelopedbyhimandanother Butifthe

College startingfromthepremisethatthegrievorweretobe

retainedaspartofthefaculty feltaneedtomaintainthat

courseonthecurriculum andtoselectthegrievorastheoneto

teachit itremainsa theory course andnotsofaroutside

thegrievorsteachingareathatshecouldnotbeexpectedto

deliveritfromthematerials asMr Floodydidwhenhefirst

cametotheCentreandtookonsomeofthecoursesthatthe

grievorhaddeveloped Andagain inmakingthatstatement it

hastobekeptclearlyinmindthattheexpectationisnotthat

thegrievorbeabletoteachthatcoursewiththesamereservoir

ofexperiencetodrawonasMr Floodyhimself

Thepartiesalso itshouldbeadded identified

Sanitation asafurthercourseformingpartofMr Floodys

workassignment ifthesecondtermofthe199697schoolyearis

tobelookedataswell Whileourpreliminaryviewofthe
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matterwouldinclinetowardthatexpressedbyarbitratorBurkett

inFanshaweCollege Dobos supra atpage8 wedonothaveto

decidethatpoint sinceitwouldbeourconclusionthatthe

additionoftheSanitationcoursewouldnotaltertheresultin

anyevent Thecourseisaratherstraightforwardone andMr

Coopertestifiedthathewasabletoteachthecoursewithno

difficulty withouthavingeventakenitbefore Mr Cooper

appearstohavehadnomore handson experienceinmanaginga

barorrestaurantthanthegrievorhad Whileneither

obviously couldbringtothecoursethekindofpersonal

experienceindealingwithinspectorsthatMr Floodycould once

again thatisnotthetest

Andfinallyonthatsubject wenotetheemphasisbythe

Collegehereonthe Qualifications astheyweredraftedinthe

jobadvertisementthatMr Floodyrespondedtoincomingtothe

Collegein1994 Thoseonceagainprovided

QUALIFICATIONS

GraduatedegreeineitherHospitalityManagement
EducationorPsychologySociologyprogram
Eightyearsmanagerialexperienceworkinginhigh
classhotelsandorrestaurants
TeachingexperienceonavarietyofHospitality
courseswouldbeadefiniteasset
Musthaveexcellentcommunicationandinter
personalskills

Again fromthepointofviewofhowhighonechoosesto setthe

bar theemployerobviouslyhaswiderlatitudeinpursuingits

ideal candidateinahiringsituationthan atleastunderthis

clause itdoesinalayoff Ifitwereotherwise wenote an
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employercoulduseitsunfetteredhiringdiscretiontoseta

standardfornewemployeesthat onanensuinglayoff only

thosenewandmostjuniorofemployeescouldbeexpectedtomeet

Theattempttoextendthatsamestandardtoalayoff inother

words onceagainwouldindirectlytransformthelayoffclause

intoacomparabilityone andwouldreducetheseniority

protectionoftheexistingemployeeseffectivelytozero But

justtoaddressthepointsinthecitedadvertisement Mr

Floodyhimselfdoesnothavea graduate degreeascalledfor

and infacthavingnoacademictraininginthisarea auditeda

numberofcoursesbeforeteachingthem Thiscasealsohasthe

unusualfeatureoftheboardhavingheardtheperceptionofthe

matternotonlyfromtheimmediateAcademicChair butalsofrom

hispredecessor Mr Cooper andMr Cooperscomments noted

above onboththedegreeandtheeightyearsofworkexperience

asanecessary prerequisite aresetoutabove Onthe asset

ofpriorteachingexperienceinthearea thegrievorhasthat

andmembershipintheTradeAssociationsappearstobeopento

anyonewiththeneedandordesiretopursueit

Insum wefindtheCollegesassessmentofthe

qualificationsofthegrievortostepinandteachthecoursesof

Ms KavanaughintheBusinessSchool asexpressedandexplained

byMs Lillipold tobeasustainableone Withregardtothe

positionidentifiedinthegrievorshomearea however wefind

thattheavailableevidence viewedobjectively wouldhave

causedonetoconcludethatthegrievorhadthecompetence skill
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andexperiencetoteachthecoursesofthatpositionasneeded

andwesodeclare

Itwasagreedthat asinFanshaweCollege Dobos supra

thematterwouldbereferredbacktothepartiestodealwith

remedyintheeventeitheroftheclaimsofthegrievorwere

upheldatthisstage Theboardsoorders butwillobviously

remainseizedofthematteruntiltheclaimofthegrievorhas

beenresolvedtothesatisfactionoftheparties orbythis

board

DatedatTorontothis 24thdayofJuly 1998

M G Mitchnick

Iconcur S Murray
S Murray

Idissent seeattached R Gallivan
R Gallivan


