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AWARD

AhearinginthismatterwasheldinSt CatharinesonMarch 11 1994 atwhichtimethepartieswereagreedthat
theboardofarbitrationhadbeenproperlyappointed andthatwehadjurisdictiontohearanddeterminethematter
atissuebetweenthem

Thatmatteristhegrievanceof Mr LawrenceLeFaive totheeffectthat havingmettherequirements for
reclassificationasaregularfull timeemployeeunderthecollectiveagreementasoftheendof April1993 hewas
nevertheless deniedthatstatusbytheCollege andcontinuedhisemploymentonlyonthebasisofpartial load
assignments
Thefollowingprovisionsofthecollectiveagreementarethosereferredtobycounselinargument

Article1
RECOGNITION

101 TheUnionisrecognizedas theexclusivecollectivebargainingagency forallacademicemployeesof the
Collegesengagedasteachers counsellorsandlibrarians allasmoreparticularly setoutinArticle14 Salaries
exceptforthoselistedbelow

iChairs DepartmentHeadsandDirectors

iipersonsabovetherankofChair DepartmentHeadorDirector

iii personscoveredbytheMemorandumofAgreementwiththeOntarioPublicServiceEmployees
Union inthesupportstaffbargainingunit

ivotherpersonsexcludedbythelegislation and

v teachers counsellorsandlibrariansemployedonapart timeorsessional
basis
NOTEA Part timeinthiscontextshallincludepersonswhoteach sixhoursperweekorless

NOTEB Sessional inthiscontextshallmeanan appointmentofnotmore than12monthsdurationinany24
monthperiod

Article2
STAFFING

203BTheCollegewillnotabusetheusageofsessionalappointments bycombiningsessional withpartial load
serviceandthereby maintaininganemploymentrelationshipwiththeCollegeinordertocircumvent thecompletion
of theminimum12monthssessionalemploymentina24monthperiod

APPBNDIXVIII
SESSIONALEMPLOYEE8

1Asessionalemployee isdefinedasafull timeemployee appointedonasessionalbasisforup to12 fullmonthsof
continuous accumulatedemploymentina24calendarmonth period Suchsessionalemployeemaybereleased
upontwoweeks writtennoticeand shallresignbygivingtwoweeks writtennotice



2IndeterminingtheemploymentandcalendarperiodsunderAppendixVIII 1 only theperiodafterJanuary1
1976 shallbeconsideredandnoprioremploymentorcalendar periodshallbetakenintoaccount Also an
employeescontinuous serviceacquired inaccordancewiththeprovisionsofthepreviousAgreement dated
September 17 1975 asatAugust31 1976 fortheperiodbacktoJanuary1 1976 shallcountascontinuous
employmentormonthsofnoncontinuous accumulatedemploymentforthepurposeofsuchparagraph

3IfasessionalemployeeiscontinuedinemploymentformorethantheperiodsetoutinAppendixVIII 1 suchan
employeeshallbeconsideredashavingcompletedthefirstyearof thetwoyearprobationary periodandthereafter
coveredbytheotherprovisionsoftheAgreement Thebalanceofsuchanemployees probationaryperiodshallbe
12 fullmonthsofcontinuousornoncontinuousaccumulatedemployment duringtheimmediatelyfollowing24
calendarmonthperiod

4Apersonassigned toreplaceafull timeregularemployee forupto14 workingdaysforunplannedabsencesin
anymonthshallnothavesuchperiod s consideredassessionalemploymentforthepurposeofthecomputationof
the12 monthssessionalemployment Duringsuchperiodssuchapersonshallbe paidasifpartialloadandwithin
therangeofpartial loadhourlyratesassetoutinArticle14

5Othermattersconcerningtheuseofsessionalappointmentsmaybe referredtotheEERC whichshalldealwith
thesemattersaspriorityitems

Thereisnodisputebetweentheparties thatthegrievorwasemployed asasessionalemployeeduringthemonthsof
January February March April September OctoberandNovember1992 andJanuary February Marchand
April 1993 Thisisatotalof11 months onemonthshortofqualifyingthegrievorforprobationarystatusasa
regular full timeemployee Theonlyperiodindispute isthemonthof December1992 Ifthatmonth countsasa
monthofsessionalemployment thenthegrievance mustsucceed ifitdoesnot thenthegrievancemustfail

Thegrievorsemploymentforthemonth ofDecember1992wascoveredbyasessionalcontractdatedSeptember
23 1992 Thatdocumentspecifiesthatthegrievoristobe engagedasasessional employeeintheBusinessStudies
Divisionfrom September8 1992toDecember18 1992 Itiscommonground thatDecember 18wastheendof
classesintheautumntermpriortotheChristmasbreak Itisalsocommon groundthatfromDecember1to
December18 1992 thereareatotalof14workingdays thusputtingthemonthapparentlywithinparagraph4of
AppendixVIIIasamonthofpartial loadratherthansessionalemployment

Thegrievorsevidencewas however thathescheduledfinaltestsduringthis lastweek andwasunableto
complete allofthemarkingofthetests andotherassignmentsbytheendofthedayonDecember18 Hetherefore
didsomemarking overtheweekend andreturnedtotheofficeonDecember 21 22and23 tocompletethe
remainderoftheevaluationportionofhisteachingassignment

Hetestifiedtoaconversation hehadwiththesecretarytotheDirectoroftheDivision inwhichheascribestohera
statementthathewouldbe paidformarking Therefore whenhefoundattheendofthefirstpayperiod inJanuary
an additionalthreedayspayonhispaystub heunderstood thathehadworked andhadbeenpaidfor threeextra
days inDecember Thegrievoralsoadmits however thathehassincebeeninformedthatthethreeadditionaldays
were paidinrelation tostatutoryholidaysonDecember25 26and January1

Thereisnoreasonnottoacceptthegrievors versionofeventsintheirentirety buttodosodoesnotdisposeofthe
matterinhisfavour ItwillbeobviousthattheagreementbetweenthegrievorandtheCollegeisnotadocument
whichcanbeamendedbycasualconversationswithanother employeewithnoauthoritytobindtheCollege The
grievors sessionalemploymentwasagreedinSeptembertoterminateonDecember18 andbythesimpleoperation
of theprovisionsofthecollectiveagreementconcludedbytheparties thatdatemadeDecemberamonthofpartial

contractloademploymentforthegrievorratherthanamonthof sessionalemployment The ofemploymentwas
clearlyintended toprovidecompleteremunerationforthegrievorspreparation teachingandevaluation ofthe



coursesassignedtohim andlikeallprofessors intheCollegesystemhewasundoubtedlygivenasignificant
hehadcontractedtodoamountofleewayas tohowandwhenhedidthevariousaspectsoftheassignmentthat

timeperiodsubjectonlytostayingwithin theCollegestimetables Evenifthegrievorworkedoutsideofthestrict
setoutinthesessionalcontract he cannotclaimtoaddanysuchtimetotheduration ofthecontractforthe
purposeofachievingrightsunderthecollective agreementexceptwiththeexpressapproval oftheCollege andby
an appropriatewrittenamendmenttohissessionalcontract Thereisnosuggest ionthatheactedimproperly in
workingonDecember21 22and23 butthereequally canbenosuggestionthatbydoingsohesomehowbound
theCollegetosomearrangementotherthanthattowhichit hadpreviouslyagreedinwriting

WhiletheactualnatureoftheadditionalthreedaysofpayreceivedinearlyJanuaryhasnotbeencompletely
resolvedbytheevidence wearesatisfiedthattheCollegesposition thathe hadbeenpaidforthethreeintervening
statutory holidaysbetweentwosessionalemploymentcontracts wasmadeknowntothegrievor andthereissimply
noevidencetosupporthissuppositionthatitconstituted someratificationofanunderstanding thathissessional
contractforDecemberhadbeenextendedbeyondthe15daythresholdforsessionalstatus inthatmonth

Inthealternative theUnionarguesthattherehasbeenabreachofparagraph203b inthattheCollegehasabused
theusageofsessionalappointmentsbycombining sessionalwithpartial loadservice Thereisnoevidenceto
supportthisproposition Thegrievorwasemployed until thelastdayofclassesinDecember andduetothe
vagariesof thecalendar thatamountedto14 workingdays Hadthegrievorsemployment beenterminatedsome
timebeforethelastdayofclassesinordertorestricthimto14days theremightbesomebasisforthiscomplaint
Inthecircumstances however weareof theviewthattheinterruption insessionalemploymentinthemonthof
December arosepurelyasaresultoftheapplicationofthecollectiveagreementtothecalendarandtotheColleges
timetable andnotfromanyabuse intentionalorotherwise

In theresult thegrievancemustbedenied
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