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INTERIMDECISION

Thegrievorclaimsthathisannualleaveandsickleavecreditshavebeen

improperlycalculatedandheseekstohaveanadjustmenttothecalculationtoreflect

thecorrectbalancetohiscredit Exhibit1

AtthecommencementoftheseproceedingstheEmployerraisedapreliminary

objectionoverthetimelinessofthefilingofthegrievance TheEmployerpointedoutto

thepanelthatArticle3202requiresthatcertainproceduresmustbefollowedwhenan

employeehasacomplaint Thatarticlereads Exhibit8

Complaints
3202 Itisthemutualdesireofthepartiesthatcomplaintsof
employeesbeadjustedasquicklyaspossibleanditisunderstoodthatif
anemployeehasacomplaint theemployeeshalldiscussitwiththe
employeesimmediatesupervisorwithin20 daysafterthecircumstances
givingrisetothecomplainthaveoccurredorhavecomeorought
reasonablytohavecometotheattentionoftheemployeeinordertogive
theimmediatesupervisoranopportunityofadjustingthecomplaint
Thediscussionshallbebetweentheemployeeandtheimmediate
supervisorunlessmutuallyagreedtohaveother personsinattendance
Theimmediatesupervisorsresponsetothecomplaintshallbegiven
withinsevendaysafterdiscussionwiththeemployee

TheEmployer takesthepositionthatthegrievordidnotactinatimelyfashionanditis

agreedbetweenthepartiesthatthetimelimitsaremandatorypursuanttoArticle3205

AandthatundertheOntarioCollegesofAppliedArts Technologylegislationthe

paneldoesnothavejurisdictiontoextendthetimelimits

ThepartiessubmittedanAgreedStatementofFactsonthetimelinessissueonly
Thisstatementreadsasfollows

VacationorAnnualLeave

1 Thegrievorwaspaidouthisexistingvacationbalanceof425
daysinJuly 1994 Additionally thegrievorwaspaidtheStep
differencebetweenStep16and17onthatamountinSeptember
1994

2 425daysreflects thebalanceasofJuly 1992
3 43daysistheyearlyvacationamount



ShortTermDisability

1 Thegrievorsoughtabuyoutoftheexistingbalanceof123917
daysinJuly 1994

2 ThegrievorwasofferedthebuyoutinitiallyatStep16inJuly
1994 Hedidnotdisputethe123917days hediddisputethe
leveloftheSteppayout

3 123917daysreflectsthesickleavecreditbalanceasofJuly 1992
4 ThegrievorgrievesonDecember8 1994andtheissueisthe

calculationofthebuyout specificallyStep16orStep17
Additionally theCollegeatthattimedisputedthegrievors
abilitytoaccessthesickleavebankbuyout

TheEmployerelectedtocallnoevidence TheUnioncalledthe

grievortotestify The evidenceestablishesthatasofMarch31 1992thegrievorhad

19392daysinhissickleavebank Exhibit2 AsofSeptember 1994hissickleave

creditstotalled123917days Asweunderstanditthegrievorhadtodipintohissick

leavecreditsduringsomehiatuspointbetweenshorttermdisabilityandlongterm

disabilitybenefitsbeingpaid

Sickleavecreditsaredepositedtotheemployeesbankon

September1ofeachyear Vacationentitlementsaredepositedintheemployeesbank

asofDecember31ineachyear Itisacknowledgedbythegrievorthatitwashisbelief

thathissickpaycreditsandvacation creditswerenotbeingaccumulatedsinceheleft

workinJuly 1992 Hewasnotawarethatitwaspossible toaccumulatethesebenefits

whileonlongtermdisability However sometimeinMarch 1995hereceivedacopyof

anewsletterthatcameoutofFanshaweCollegewhichreadsasfollows Exhibit5

Theaccrualofsickleavecredits

AfacultymemberatFanshaweCollegewasonLTDforseven
years andwhen hereturnedtoworkhewasgiven140daysinsickleave
credits AfterafewyearshewasadvisedbyHumanResourcesthatthey
hadmadeamistakeandwipedoutthecreditsearnedwhilehewason
LTD

Hebroughthis problemtothelocalandagrievancewas
launched



TheCollegearguedthatitistheirpracticenottogivecredits
whilesomeoneisonLTD Theyclaimedthattheyhadmadeamistake
andthattheywerejustfixingthatmistakewhentheyremoved140days
fromhisbank

TheCollectiveAgreementandtheyellowbookletputoutbySun
Lifesaysthatsickleavecreditsaccumulatewhencollegeemployeesare
full timemembersoftheAcademicBargainingUnit TheCollective
Agreementsetsoutafewexceptions LTDisnotanexception

Theunionarguedthathewasafulltimememberofthe
BargainingUnitandthereforeentitledtoreceive20creditsforeachyear
hewasonLTD Thispositionissupportedbyanarbitrationawardat
Confederationthatfoundthatanemployeeonmaternityleavecontinues
tobeafulltimeemployeeandisentitledtofullsickleavecredits

Further theunionlocalwaspreparedtoarguethattheemployer
discriminatesagainstthedisabledwhentheydenysickleavecreditsto
them

Becausethefacultymembershealthhaddeterioratedand
becausearbitrationdecisionscantakesolong hechosetosettlefor75
percentofwhatwasrightfullyhis Thesenegotiationsconcludedone
daybefore hisofficialretirementday

Thegrievor whilebelievingthathehadnothadanyaccrualofthesebenefitstothis

time setoutto investigate thepossibilityofhisaccruingthesebenefitsaswell He

contactedtheCollegeandwasinformedbyMs BeverleyAllan BenefitsAdministrator

thathewouldhavetorequesttheinformation inwriting Apparentlyhewrotethe

lettersometimeinMaybutitwasnotenteredasanexhibitbecauseitcouldnotbe

located SherepliedonJune5asfollows Exhibit7

I receivedyourletterandwasgladtohearfromyou

Youhaveaskedforacurrentreportonyoursickleavecreditsand
annualleavecreditstheyareas follows September1994youwerepaid
outforyourannualleaveof 425daysleavinga0balance Yoursick
leavecreditsare123917days

Hopethisiswhatyouwanted

ThegrievorfiledhisgrievanceonJune71995

Asstatedearlier atthecommencementoftheseproceedings Counselforthe

Employerinformedthepanelthatitwasraisingapreliminaryobjectiontoour



jurisdictionclaimingthatthegrievorwasoutoftimeandthematterwasinarbitrable

Thegrievortestifiedthatitwasnotuntilhereceivedacopyofthenewsletterwashe

firstawarethatapossibilityofentitlementtoaccrualswasavailable TheEmployeron

theotherhandtakesthepositionthat inJuly 1994hewasawarethattherewereno

accrualstakingplace

TheUniontakesthepositionthatthegrievorisnotbarredfromfilingaclaimif

hewasunderthemistakenbeliefthattherewasnorighttosuchaclaiminthecollective

agreement Inthosecircumstancesonedoesnotwaiveentitlementifoneisunawareof

yourrights Moreover thisissuehasnotheretoforebeenlitigatedandtherewasno

reasonforthegrievortobeawareofanypossiblerights inthecollectiveagreement

The newslettertalksintermsofasettlementandthatmeanstherewasnoarbitration

awardsothereisroominthegrievorsmindforpossibleentitlement theissueremains

open SobetweenMarchandJune 1995thegrievorwasseekingadviceofunion

officialsandothersaboutpursuinghisrights AccordingtotheUnion thetriggering

eventwasaphonecalltoMs BeverleyAllaninmidMay 1995whichconfirmedin

writingonJune5thattherewerenoaccrualbenefitsoccurringtohiscredit

TheUnionsubmittedinthealternativethatthegrievanceisoneofacontinuing

nature ThereisnodisputethatsickleavecreditsarepaidoutonSeptember1ofeach

yearandvacationcreditsarepaidoutattheendofDecemberofeachyear Anytime

theEmployerfailstoputcreditstotheemployees benefiteachyearthereisanew

breachofthecollectiveagreement Asananalogy theUnionassertedthatanemployee

beingimproperlypaidhis hersalaryandfindinganerrorhasoccurredcangobackto

whentheerrorfirstarose InsupportofitspositiontheUnionreferredthepaneltotwo

previousarbitrationdecisions OneinvolvedSenecaCollegeofAppliedArtsand

TechnologyandOntarioPublicServiceEmployeesUnion DomenicoRaimondo

grievance anunreporteddecisionchairedbyArbitratorStanleySchiffwhereitis

acknowledgedonpage1ofthatdecisionthatthetimelimitsaremandatory Theissue



inthatdecisionwaswhetherornotthegrievorwaswithinthebargainingunitsince

1985 WhenhewasterminatedinJune 1991hefiledhisgrievance Onp 2thepanel

hasthefollowingcommenttomake

Thisisadisputeaboutwhetherthefactsofthegrievorsemployment
requirecategorizinghimasanemployeewithintheunitinthefirst
place Awardstheunionhasshownushaveheldthataquestionlike
thisisoneinvolvingacontinuinggrievance

Perhaps ofmorerelevanceisReReligiousHospitallersofSt JosephofHotel

DieuofKingstonandOntarioPublicServiceEmployeesUnion 1992 29LAC 4th

326 SL Stewart Chair Inthatcasetheboardwasrequiredtodeterminewhetherthe

matterbeforeitinvolvedacontinuingbreachofthecollectiveagreement The

grievanceclaimedthattheEmployerwasnotcompensatingaRegisteredTechnologist

accordingtotheproperrateonthesalarygridfromthedateofreceiptofqualifyingthe

certificate Thecollectiveagreementcontainedamandatorysevendayperiodforfiling

agrievancebutagrievancewasnotfiledinthatcaseforthreemonthsfromthedatethe
employeebecameawareofthecircumstancesoftheallegedbreach Theboardinthat

casehadtoconsideradistinctionbetweenarecurringbreachandrecurringdamages

fromasinglebreach Thefollowingcommentsappearonpp 3289

Theissueofwhetheragrievanceisproperlycharacterizedasa
RePortColborneGeneralHospitalandcontinuinggrievanceisdealtwithin

ONA1986 23LAC 3d 323 Burkett Inthatcasethegrievance
allegedthattwonewlycreatedpositionsfellwithinthebargainingunit
andmustbecompensatedinaccordancewiththetermsofthecollective
agreementandthatunionduesmustbedeductedandforwardedin
connectionwiththosepositions Theboardreviewsthearbitral

ReDominionjurisprudenceinsomedetail attheoutsetdealingwith
GlassCo andUnitedGlass CeramicWorkers Loc2461972 1LAC 2d
151 Reville wherethearbitratorfoundthatagrievanceclaiming
improperassignmentofworktoanemployeeoutsidethebargaining
unitwasnotofacontinuingnatureinthatthetransferofjobdutiestook
placeataspecifictimeandnofurtherchangestothejobdutiesoccurred
thereafter ThisawardwassetasidebytheOntarioDivisionalCourt34

nDLR 3d 629 1973 2OR 573 73CLLC 14162 5LAC 2d 224
onthebasisthatthepropercharacterizationofthegrievancewasa



continuing violationoftheunionssecurityprovisions However this
decisionwasoverturnedbytheOntarioCourtofAppeal 40DLR 3d
496 1OR 2d 408 73CLLC 14023 where atp 499thecourtstates

wearealloftheviewthattheboardreachedtheright
resultandthatthiswasnotthesubjectmatterofa
continuingviolation Thegrievancehadtodowith
actiontakenbythecompanyonaspecificoccasionand
whiletheconsequencesmayhavebeencontinuing the
violationwasembracedintheparticularactiontakenby
thecompanyinmidOctober

Mr Burkettreviewsanumberofarbitrationawardsissued
DominionGlasssubsequenttothedecisionoftheCourtofAppealin At

pp 327 8theboardstatesasfollows

Whilethecasesarenotconsistentintheir
treatmentofthesubjectmatterofthis grievanceaseither
acontinuingornoncontinuinggrievance theydo
provideausefulframeworkfordecidingtheissue Itis
clearfromareadingofthecasesthatthequestionthat
mustbeaskediswhetherornottheconductthatis
complainedofgivesrisetoaseriesofseparately
identifiablebreaches eachonecapableofsupportingits
owncauseofaction Allegationsconcerningtheunjust

improperawardingofaimpositionofdiscipline the
promotionorthefailuretoprovideanypremiumor
paymentrequired underthecollectiveagreementona
singleoccasion whiletheymayhaveongoing
consequences constituteallegationsofdiscretenon
continuingviolationsofthecollectiveagreement In
contrast anallegationofanongoingfailuretopaythe
wagerateoranybenefitunderthecollectiveagreement
oranongoingconcertedworkstoppageconstitute
allegationsofcontinuingbreachesofthecollective
agreement Inthesecasesthepartyagainstwhomthe
grievanceisfiledtakesaseriesof freshsteps eachone
givingrisetoaseparatebreach Inthislattertypeof
casethetimelimitsforthefilingofagrievance apart
altogetherfrom anyquestionastowhendamages
commencedtorun mustbefoundtobetriggeredbythe
breachclosestintimetothefilingofthegrievance

Emphasisadded
Inapplyingthoseconsiderationstothecasebeforeit the

majorityofthatboardconcluded atpp 3289 that

Wheretheagreementstipulatesthatapaymentistobe
madeonamonthlybasisanallegationthattherequired
paymenthasnotbeenmadeforanumberofmonths
mustbefoundtobeanallegationofaseriesof
individualbreaches eachonecapableofsupportingits
owngrievance Inthisregardanallegationofafailure



topayunionduesisnodifferentthanan allegationofa
continuingfailuretopayabenefitortopaythewage
ratesundertheagreement Anallegationofa
continuingfailuretopayuniondues wherethe
collectiveagreementrequiresthatsuchpaymentsbe
madeonaregularbasis constitutesa continuing
grievance

Whatperhapsismostrevealingis thequotefromtheBurkett

awardinRePortColbornewhichbearsrepeating
thefailuretoprovideanypremiumorpaymentrequiredunder the

collectiveagreementonasingleoccasion whiletheymayhaveongoing
consequences constituteallegationsofdiscretenoncontinuing
violationsofthecollectiveagreement Incontrast anallegationofan

oranybenefitongoingfailuretopaythewagerate underthecollective
agreementoranongoingconcertedworkstoppageconstituteallegations
ofcontinuingbreachesofthecollectiveagreement

Emphasisadded

Whatwehavehereisanassertionbythegrievor thatheisentitledtobenefitaccrualsin

sickpayandvacationentitlements Heleftworkin1992 andthebenefitswouldhave

beenplacedinhisbankonSeptember1andDecember31 1992 September1and

December31 1993 andSeptember1andDecember31 1994 Thesearenotsingle

occasions buttheallegationisoneofanongoingfailuretopaythebenefit Asstatedin

thePortColbornequote thegrievanceisfiledoveraseriesoffreshstepseachone

givingrisetoaseparatebreach Whileonecanrelateveryquicklytoanalleged errorin

wagesbeingpaidonaweeklyorbiweeklybasis itperhapsbecomesalittlemore

difficulttorelatetosituationsthatoccuronanannualbasis Butnotwithstandingthe

factthattheyoccuronanannualbasistheyconstituteanallegedongoingfailuretopay

thebenefitandinourviewconstituteallegationsofcontinuingbreachesofthe

collectiveagreement

Accordingly foralloftheforegoingreasons theallegationofcontinuing

breachesofthecollectiveagreementversusdiscretenoncontinuingviolationhasbeen



madeoutbytheUnion ThepreliminaryobjectionraisedbytheEmployer istherefore

dismissed Wehastentoaddthattheissuepresentlybeforeusisoneofwhetherthe

grievanceoughttogoforwardonitsmeritsandwemakenodeterminationwithrespect

totheissueonitsmerits Weshallreconvene thehearingforconsiderationofthemerits

atatimetobearrangedconvenientforall

DatedatKingston Ontario this15thdayofMay 1996

C GordonSimmons
Chairperson

HughJohn Cook
Iconcur dissent

HughJohnCook
EmployerNominee

JimFlynn
Iconcur dissent

JimFlynn
UnionNominee


