
INTHEMATTEROFANARBITRATION

BETWEEN

ONTARIO COUNCILOFREGENTSFORTHECOLLEGES
OFAPPLIEDARTSANDTECHNOLOGY

SAULTCOLLEGE
theCollege

AND

ONTARIOPUBLICSERVICEEMPLOYEESUNION
theUnion

ANDINTHEMATTEROFGRIEVANCES
OFMSLYNDALAMOTHEANDLAURIEBARBEAU

theGrievors

BEFORE
C GordonSimmons Chairperson
Mr DavidCameletti CollegeNominee
Mr JohnMcManus UnionNominee

APPEARANCESONBEHALFOFTHECOLLEGE
Mr MichaelHines Counsel
MsKittyDeRosario VP HumanResources StudentServices
MsJudyMorris Dean SchoolofArts GeneralEducation
MsRhondaWright Manager EmployeeRelations

APPEARANCESONBEHALFOFTHEUNION
MsSusanPhilpot Counsel
Mr JoeLucchetti LocalPresident
Mr JohnGiguere ChiefSteward
MsLyndaLamothe Grievor
MsLaurieBarbeau Grievor



HearingsintothismatterwereheldinSaultSte Marie OntarioonJanuary21and
November11 1997 andinTorontoonOctober26 1999 followedbywritten
submissions
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MsLyndaLamotheoriginallyclaimed unjustdismissal andsought

reinstatement Ex 1Tab1 However atthecommencementofthese

proceedingstheunioninformedtheboardthatessentiallytheissueinvolvesaclaim

ofimproperlayoffandifsuccessfulinits grievancetheboardis toremainseizedof

itsjurisdictionastoremedyandimplementationoftheaward

AdditionalgrievanceswerefiledbyMsLamotheandMsBarbeauclaiming

theyhadbeenimproperlydisplacedfromtheirpositionsasSpecialNeeds

Counsellors Whilethegrievancesmaybesomewhatinterrelateditwasagreedby

thepartiesthattheboardwouldhearevidenceandsubmissionsontheimproper

layoffgrievanceandrenderitsdecisionbeforeproceedingtothedisplacement

grievances

BACKGROUND

MsBarbeauwasfirstemployedinNovember1984andwasappointedchair

toanadhocadvisorycommitteeintheFallof1985toinvestigatewaysthecollege

mightrespondtoanincreasingnumberofstudentdemandsforassistancewho

wereencumberedwithvariousdisabilities OutofthisMsBarbeaubecamea

counsellorto specialneedsstudents aswellasperformingotherduties By1989

90shewasassignedcounsellingdutiesfulltimeduetothegrowingcaseloadof

studentneeds In1992thespecialneedsprogramwasexpandedtothepoint

whereasecondcounsellorwasappointed ThispersonwasMsLamothe Thereis
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agreementbetweenthepartiesthespecialneedscounsellingwasademanding

requirementofbothcounsellorsandtheyincurredconsiderableovertimeinorder

tomeetthejobrequirements

Thecollegereceivesfundingfromtheprovincetocarryoutitsvaried

programs Thefundingprovidedbytheprovinceiscommonlyreferredtoasthe

provincialoperatinggrant Theprovincehasspecifiedcertainfundsbedevoted

tothespecialneedsprogramreferredtoas specialneedsallocation These

fundsmustnotbeusedintheoveralloperatinggrantallocationsbutaretobeused

specificallyforaccommodatingpersonswithdisabilities Thisissetoutina

memorandumtothepresidentsofthecollegesdatedJune21 1994relatingtothe

199495fiscalyearandissuedbyMr JamesMackay directorofstudentaffairsin

theMinistryofEducationandTraining Ex 7 Thememorandumoutlinesinteralia

theMinistry sviewswithrespecttospecialneedsallocation Itreadsinpart

MEMORANDUMTOPresidents CollegesofAppliedArts
andTechnology

FROMB JamesMackay
DATEJune21 1994
SUBJECT 1994 95SpecialNeedsAllocation

OnMay20 1994 MarietteCarrierFraser ADM Elementary Secondary
andPostsecondaryOperationsandFrenchLanguageEducation
announcedthatthespecialneedsallocation for199495is 63million
Asindicatedinhermemotothecollegesystem theallocationisbeing
distributedaccordingtothesameformulausedin199394 Individual
colleges 199495specialneedsallocationareshownontheattached
table

AccommodationofPersonsWithDisabilities

Iwouldliketoemphasizethatthecollegeisadirectproviderof
postsecondaryeducationalservicesand assuch hasalegal
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responsibilitytoaccommodatepersonswithdisabilitiesundertheOntario
HumanRightsCode Thisspecialneedsgrantisintendedtosupplement
anyexpendituresthe collegemakesfromitsgeneralrevenuestomeet
suchlegalobligations

Thespecialneedsallocationfromtheprovincegrantmoneyforthefiscal

yearApril11995 March31 1996was 20084800 Ex 9 Therewas inaddition

4133200thatwasreceivedfromotheroutsidesourcessuchastheVocational

RehabilitationDivisionofWorkers Compensation insurancecompanies and OSAP

bursarieswhichpaidforsomeofthestudentcosts Butinadditiontothesesources

ofrevenuestheoverallexpendituresexceededrevenuesby 4586900 This excess

expenditurecamefromthecollegesgeneraloperatingrevenue Sotheactual

costforprovidingthespecialneedsprogramduringthefiscalyear1995 96was

28804900 Thatismadeupasfollows

SpecialNeedsAllocationcontainedinthe 200848
ProvincialOperatingGrant
VariousAgencies 41332
ExpenditurefromGeneralOperationsby 45869
the
College
TotalCostofSpecialNeedsProgramfor 288049
199596

ItwasduringtheFallof1995rumoursbegantocirculatethatprovincial

grantswereexpectedtobecutfrom14 to17 overallforthefiscalyear
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commencingApril1 1996 ThisinformationwascomingfromMsKittyDeRosario

VicePresident AcademicHuman HealthandLiberalProgramstocoordinating

committeesintheserviceareas ItwasknownattheendofSeptember1995 six

monthsintothefiscalyear thespecialneedsprogramwasoperatingatadeficit

of 92 87700 Variousdepartmentswereinformedatthattimethatifa17 cut

wastobeforthcomingthismeant 1578900wouldbecutfromthespecialneeds

program Thedeficitofapproximately 9300000would ifthefigureremained

constanttofiscalyearend comeoutofthecollegesgeneraloperatingrevenues

MsDeRosario testifiedonbehalfofthecollege Sheconfirmedmuchof

whatMsBarbeauhadtestifiedtoandagreedshehaddiscussedwithMsBarbeau

possiblewaysandmeansofcutting17 oftheapproximately 9300000 which

equals 1578900 Theydiscussedpotentialsavingssourcessuchasfulltimesalary

andbenefits accommodationlinessuchaspart timeemployees tutors note

takers etc AccordingtoMsDeRosario MsBarbeausuggestedthe 15000 could

probablybetakenoutoftheaccommodationlinesandleavetheoperationsin

tact However bymidDecemberasseniormanagementbegantoreallywrestle

withcutting17 incostsacrosstheboard therealitiesbecamemoreclearthat

certainprogramswouldhavetobeeliminatedsuchasthethreeyeararchitectural

programwhichwouldrequirenonewintakesofstudentsbutwouldhavetobe

maintaineduntilthefirstyearstudentsgraduatedattheconclusionoftheirthird

year Also placementofficeswhichwereusedtohelpgraduatesfindjobswould
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havetobeeliminated Otherservicessuchasinthe supportstaffareainvolving

typingandsecretarialserviceswouldfeelthevariouscutsbeingcontemplated

SobymidDecember1995seniormanagementwasfacingtherealizationthat

certainprogramswouldhavetobecutentirelywhileotherswouldhavetobe

reduced InFebruary1996thecollegeissuedanoticeitwasundergoingan

extremefinancialexigencyandthisrequiredputtingintoplaceart 2705 Once

art 2705isinvokedaprocedureisputinplace Thearticlereadsinpartasfollows

LayoffandInvoluntaryTransfer

2705 WhenaCollegeplanstolay offortoreducethenumberoffull
timeemployeeswhohavecompletedtheprobationaryperiod orplans
theinvoluntarytransferofsuchemployeestoother positionsthanthose
previouslyheldasaresultofsuchaplannedlayofforreductionof
employeesthefollowingprocedureshallapply
iTheCollegewillnotifytheUnionLocalPresidentandtheCollege

EmploymentStabilityCommittee CESC oftheplannedstaff
reductionandthecourses programsorservicesaffected

iiWithinsevencalendardaysofthereceiptofsuchnotification
theCESCshallmeetforthe purposeoftheCollegeadvisingof
thecircumstancesgivingrisetotheplannedstaffreductionand
theemployeesaffected

ivTheCESCandthepartiesshallmaintaintheconfidentialityofthe
meetingsandtheidentityofallemployeesdiscussed

Onceart 2705wasinvokedMsDeRosariostoppedallcommunicationswithMs

Barbeauandotherspursuanttoart 2705 iv
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Theimpactonthespecialneedsprogrambyinvokingart 2705meant

spendingforspecialneedswouldbereducedtolivewithintheprovincialgrant

Thatis thecollegemadeitknownitwasnotwillingtogoalongwithareduction

of 1500000butinsteadhaddecidedtocuttheentireexcesscostoftheprogram

overthespecialneedsallocationportionoftheprovincialgrant MsDeRosariowas

awareoftheneedtoaccommodatedisabilitystudentsbytheHumanRights

legislationbutwascomfortablethecollegeremainedcompliantwiththeHuman

Rightsrequirementsbyprovidingserviceswithinthespecialneedsfundsprovided

bytheprovincialgrant

Inanyevent thecollegeissuedanoticetoMsLamothedatedFebruary12

1996thatduetothefinancialpositionofthecollegeherpositionasspecialneeds

counsellorhadbecomesurplustorequirementsandshewouldbelaidoff

Thepositionadvancedbytheunionwasthedeclarationofthespecial

needscounsellorbeingsurpluswasimproper Thelayoffdecisiondidnotresultin

anybenefittothecollegeinsofarasspendingisconcernedandtherehasbeenan

overloadofworkexperiencedbythetwocounsellorsforanumberofyearsandthe

decisiontoreducetheservicewasanactofarbitrariness unreasonableness bad

faith andwaswithoutanysoundlegitimatebusinessreasons Whenaskedby

counselfor thecollegetoarticulatemoreclearlywhatportionofthecollective

agreementhadbeenviolatedcounselfortheunionrespondedtherewasno

specificarticleand further therewasnoallegationthelayoffhadbeentakenout



9

ofsenioritybutthecollegehadactedinbadfaithwhichiscapturedinthe

allegationofunreasonableness arbitrariness unfairness andnolegitimatebusiness

reason

Asanaside thedisplacementgrievancesfiledbybothMissesLamotheand

Barbeaurelatetowhatsubsequentlytranspired Atthisjunctureitisafair

comment webelieve tosaythatthroughstudenturgingmorefundsfor

counsellingwerelatermadeavailabletothespecialneedsprogramafterthe

collegefoundadditionalmoneyfortheprogram Thatis laterin1996through

studentprotestationsthecollegewasabletofindadditionalmoneytoreestablish

6ofthespecialneedscounsellorpositionandappointedsomeonetofillthat

requirement MsLamothewasnotappointedtofillthe 6counsellorpositionand

filedanothergrievanceclaimingimproperdisplacementbythepersonwhowas

appointedtotheposition MsBarbeauhadalsobeenperformingcoordinating

dutiesbutthesewereassignedtosomeoneelselaterin1996 Thesomeoneelse

wasallegedlynotanonunionbargainingmemberbutratheranemployeein

management MsBarbeaulikewisefiledagrievanceclaimingtohavebeen

improperlydisplacedbythenonunionemployeetoperformthecoordinating

duties

Thesesubsequentgrievancesthereforedealwithdisplacementissuesand

willbedealtwithinsubsequentproceedings Thecommentsrespectingthe

displacementgrievancesarebasedonthelimitedinformationwhichwasprovided
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totheboardandaresubjecttocorrectionwhenthematterisexploredmorefully

uponpresentationofthefactsrelatingtothedisplacementgrievances

Asstatedearliertheuniondisagreeswiththecollegesdecisiontolayoff

MsLamothe Toelaborateonitsreasonsforitsdisagreementwiththecolleges

decision theunionassertsspecialneedsismetbytheuseofaspecialdepartment

programwhichisfundedinamannerthatisotherthanusualandisaprogram

targettedatdisabledstudents Itwasimpossibletomeettheneedsofthisprogram

withonecounsellorsothecollegesdecisiontoeliminateonepositionwas

unreasonable Thespecialneedsofficeisnotanordinarydepartmentbutisone

specificallyfundedbytheMinistryandisintendedtobesupplementedbythe

collegetoprovideamandatedservicetostudentsofthecollegeandthereisa

legalobligationonthecollegetoaccommodatesuchdisabledstudentswitha

requirementthatboththeMinistryandthecollegededicateresourcestosucha

program CounselfortheunionpointedouttheevidenceofMsDeRosario

supportedtheunionspositionthattheworkloadpriortothelayoffwasmorethan

thetwocounsellorscouldhandlewhichrequiredovertimeandextrahelpforup

to80 overthenormalworkhoursduringaoneyearspan Thecollegeacted

unreasonablywhen combiningthesefactorsofovertimeworktogetherwiththe

obligationsontheMinistryandthecollegetoprovidesuchaprogram thecollege

decidedtocuttwocounsellorstoone Therefore accordingtotheunion the
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decisionofthecollegewasunreasonableandtherewasnoindicationonthe

evidencethegoalsofsavingmoneythecollegesetouttomeetweremet

Theunionalsoclaimedtheprocessfollowedwastainted Therewere

discussionsbetweenMissesDeRosarioandBarbeaupriortoandduringDecember

astopossiblewaysandmeanstocutcostswithapproximately 1500000inmind

buttherewerenodiscussionsaboutremovingoneposition Moreover itwould

havemademoresensetohavemadeotheralterationssuchasreducingparttime

staffaswellasotherservicesinsteadofthespecialneedscounsellorposition In

doingsotherewasnobusinessbenefitresultingtothecollegeandwhenone

realizesaportionofthepositionwasreinstatedlaterinthesummerreinforcesthe

unionspositionitwasnotasoundbusinessdecisioninattemptingtoreducecosts

Thecollegehadsomeotherulteriormotiveinlayingoffthegrievorwhichis

evidencedbythesuddenterminationofdiscussionsbetweenMissesDeRosarioand

Barbeauintheirsearchtoreducecostsinthedepartment

Therefore theunionrequeststheboardfindthelayoffwasimproperand

unreasonableandthelayoffberevoked

Thecollegeassertsthatwhilethegrievorisdedicatedandshe alongwith

MsBarbeau haveatotalcommitmentandaproperattitudefor theirwork the

collegefounditselfinapositionthatitcouldnolongerjustifycontinuingtoemploy

twocounsellorsinthespecialneedsprogram Counselreferredtothemasbeing

cadillacs butthecollegecouldnotaffordcadillacsanymore Counselwenton
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tosaytheunionproposesthefunctioningofthespecialneedsprogrammustbe

doneitswayandanyotherwayisillegal Buttheproblemisthatinlate1995and

early1996theneedsofthespecialneedsprogramwerenolongerabletobemet

withtheavailablefunds In1996 itwasamatterofnotjustcuttingclassesbut

cuttingentireprograms Insofaraswhetherthecutwaslegitimateorillegalagainst

the theunionclaimsitisimplicitlysoandthatanHumanRightsCode

accommodationofthespecialneedsstudentswasalegalobligationofthe

collegeaswellastheprovince Thecollegeassertsthisisnotso Itisa

managementdiscretionandwhetherornotitwasillegalonedoesnotknowuntil

itischallengedintheappropriateforum Thecollegepointedouttherearesome

collegeswhichhavebeenlivingstrictlywithintheprovincialspecialneeds

allocationandasfarasweareawaretherehavebeennocomplaintswheresuch

situationsexist Sothecollegesuggestsitcouldbethegrievorswhoarewrongin

theirassertions Oneoftherequirementscontainedinthe isHumanRightsCode

arequirementthatthecollegeprovideaccommodationforequalopportunityand

thedutytoaccommodateisonlytothepointwhereitcreatesanequal

opportunity But intheinstantsituationthecollegeremainedcompliantwiththe

obligationseventhoughithadtoscalebackbecauseoflackHumanRightsCode

offunds

Further theunionsclaimthattheprocesswasflawedbecauseofa

requirementformoreconsultationsurroundingthe 15000cutbackhasnomerit



13

MsDeRosarioonlystoppedcommunicatingwhenitwasmadepublicknowledge

thecollegewasgoingthroughafinancialexigencyandpursuanttoart 2705 iv

shewasobligatedtoadheretotheconfidentialityrequirementscontainedinthe

article

Thecollegereliesonitsrighttolayoffemployeesbyreferencetothe

ManagementRightsArticle art 6andpointsoutthecollectiveagreementinno

wayinhibitsits right Itmaintainsitcanlayoffemployeesinsituationswherethere

isareductioninavailablefundsbutnoreductioninwork In

1996 57LAC 4th 252 Dissanayake therewasamanagementrights

clauseasintheinstantsituationwithoutanyqualifierstolayoffs Theemployers

layoffsduetoreductioninfundsbutnoreductioninworkwereupheld Oncea

layoffisinprocessthenotherprovisionsinthecollectiveagreementsuchas

bumpingrights etc comeintoplaybuttherearenoqualifiersplacedontheright

tolayoffemployees

Further managementisgiventherighttoreorganizetheworkforceinthe

mostefficientmanneritdeemsfeasiblebutthisreorganizationissubjecttothe

collectiveagreement See

anunreporteddecisionof

ArbitratorThomasW Wakeling September14 1982 Thecollegealsorelieson
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1991 33OR 2d 476 CA whichholdstheviewthat

managementrightsprovidestheemployerwiththeexclusiverighttolayoff

employeeswithoutrestrictionunlessrestrictionsareprovidedelsewhereinthe

collectiveagreementandtoimplyaterminthecollectiveagreementthatthe

managementrightsclausemustbeappliedfairlyandwithoutdiscrimination

cannotbeimposedontheemployer Further arbitratorsarenotmanagersand

oughttostayoutofthemanagementofanenterprise

1997 35OR 3d 91 CA But when

anemployerisconfrontedwithcutsinfundingtheappropriateresponseislayoff

ArbitratorLouisaM Davie April13 1999 Sotoo

1993 34LAC 4th 229 Ponak Accordingly itisthecolleges positionit

hadtherighttolayoffMsLamothebecauseoffundingcutsandindoingsodidnot

violatethecollectiveagreement

Inreply theunionsubmittedthatcontrarytothecollegespositionthereis

agrowingtendencytoplacedutiesuponemployerstoactfairlyandreasonably

inlayingoffemployees Theunionreliesinparticularon

1983 149DLR 3d 53 ONCA Inthatcasetherewereinadditiontothe
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managementrightsarticleseveralarticlesthatdealtspecificallywiththeissueof

layoffsandhowlayoffsweretobeaccomplished Itwasfoundinthatcasethat

anemployerhadtoexerciseitsdiscretioninareasonablemannerwithout

discrimination badfaith orarbitrariness Theunionreliesonthe

casetoinsistthecollegewasrequiredtoactina fashioninbonafide

exercisinganydiscretionreservedtoitunderthecollectiveagreement Inthe

instantsituationthedecisiontoreducetheworkforceclearlyimpactsonthe

employmentandseniorityrightsofthegrievorinaseriousandfundamentalway

andbylayingheroffherrightshavenotonlybeenimpactedbuthavebeen

truncatedincircumstancesthatcriedoutforacontinuationofherposition The

union initswrittensubmission states

ThebonafidesoftheCollegesactionsmustbeclear andinthe
circumstancesbeforeyou theywerenot It istheUnionssubmissionthat
theCollegeeliminatedtheGrievor spositionandlaidheroffinthe
absenceofanybusinessplan andcertainlyintheabsenceofarational
andsoundone foraccommodatinga50 reductionofspecialneeds
counsellorspositions Itwasunrealisticandirresponsibletoexpectto
functionwithsuchareduction andinfact itwasimpossible That
amountstoanunreasonableexerciseof managementsdiscretion

Infurthersupportofitspositiontheunionrelieson

1998 72LAC 4th 18 Hope QC

DECISION
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Inreviewingthecircumstancessurroundingthiscaseitistoberemembered

theuniondoesnotclaimanyspecificarticletobeinviolationbythecollege

Rather itclaimstheactionstakenbythecollegewereunreasonableandwithout

havingasoundbusinessbasis Therequirementsoftheworkhadnotreducedand

indeedcouldbesaidtohaveincreasedandwerecontinuingtoincrease The

collegehadanobligationtoprovideservicesforthespecialneedsstudentsand

thiscouldnothavebeenaccomplishedbycuttingtheprograminhalf The

collegewaswronginlayingoffMsLamotheandforreasonsadvancedbythe

unionoughttobeallowed

Thecollegemaintainstherewasnoimpedimentinitsdecisiontolayoffthe

grievorandnoviolationofthecollectiveagreementindoingso Itwasfacedwith

areductioninfundsandhadtolookaroundforwaysandmeansofcuttingits

costs Itgavenoticetotheunionitwasenteringintoafinancialexigencyandput

art 2705intooperation Oneoftheresultswhichflowedfromthisexercisewasthe

layoffnoticetothegrievorforreasonsexploredabove

Insofarastheclaimofataintedprocessresultingfromthewithdrawalof

discussionsbetweenMissesBarbeauandDeRosarioisconcerned wecannotfind

faultwithMsDeRosariowithdrawingfromcontinuinghercommunicationswithMs

Barbeaubecauseofart 2705 iv Hadshecontinuedtodootherwiseshecould

havepossiblyviolatedart 2705 iv
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Insofarastheclaimofanunsoundlegitimatebusinessdecisiontolayoffthe

grievorgoes infaceofthegrowingamountofworkinthespecialneedsprogram

theboardisunabletoconcludethecollegeactedinanarbitraryand

unreasonablefashion Itwasfacedwiththecuttingoffundsithadnormally

receivedfromprovincialoperatinggrantmoneyandhadtoimplementcutbacks

inordertobefinanciallyviable Certainprogramswereslatedtobeeliminated

entirelywhileothersweretobeseverelycut Thecollegedecideditcouldno

longersupplementthespecialneedsallocationreceivedintheprovincial

operatinggrantandconcludedthespecialneedsprogramwouldbeoperated

withinthespecialneedsallocationpluswhateverwasreceivedfromvarious

outsideagencies Thereisnoevidencethecollegehadtoallocatefundsfromits

overalloperatingrevenuesinaddition tothemoneyitreceivedthroughthe

provincialspecialneedsallocation And thestatementofcounselforthecollege

thatcertainothercollegesdonotsupplementsuchprovincialfundswent

unchallenged Whileitisclearthecollegemustprovideaspecialneedsprogram

ithascontinuedtodosoalbeitonalessenedscale

Basedonalloftheevidenceandsubmissionsoftheparties theboardis

unabletoconcludethecollegeactedinanunreasonablemanneringivingthe

layoffnoticetoMsLamothe ThereweretwoemployeesinthisprogramwithMs

LamothehavinglowersenioritythanMsBarbeau Theboarddoesnotturnitsmind
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inanywaytobumpingrights etc whichmaybecomematerialinthe

displacementgrievancesyettobeheard

However basedontheavailableevidenceandsubmissionsoftheparties

theboardmustconcludethecollegedidnotviolatethecollectiveagreementnor

canitbesaiditactedinanunreasonablemannerforarrivingatthedecisionit

reached

Accordingly foralloftheforegoingreasonsthegrievancemustbeandis

herebydismissed

HavingdismissedMsLamotheslayoffgrievanceherdisplacement

grievanceremainsintact Itwasagreedbetweenthepartiesthedisplacement

grievancesofbothMissesLamotheandBarbeauwouldawaittheoutcomeofthe

layoffgrievancebeforeproceeding

Hearingdatesforthedisplacementgrievanceswillnowbearrangedinthe

normalmanner
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DatedatKingston Ontario this7thdayofApril 2000

C GordonSimmons
Chairperson

DavidCameletti
Iconcur dissent

DavidCameletti
EmployerNominee

JohnMcManus
Iconcur dissent

JohnMcManus
UnionNominee


