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DECISION

ThisdecisiondealsonlywiththepreliminaryobjectionsraisedbytheCollege Afterthehearingconcluded the
parties mettotrytoresolvethematter Bylettersdated April27andMay3 1995 fromtheCollegeandtheUnion
respectively wewereinformedthat nosettlementcouldbereached andthatanawardwouldhavetobeissuedon
thepreliminaryobjections

We shouldalsonote thatthereisaninterestedthird partywhoserightscouldbeaffectedbyanaward onthemerits
That thirdpartywasidentified to usasPatrickKilbournKilbournwasnotgivennotice ofthehearinguntil
December20 1994anddidnotappear Itwasagreedbythepartiesthat shouldthismatterproceedtoahearingon
themerits Kilbourn wouldbegivenadequate noticeofhisrightspriortothat hearingdate

Therearetwogrievances Exs1 2 Thefirst Ex 1 isdatedAugust6 1993andreadsas follows

Thecollegeisinviolationofsection35oftheEmploymentEquityPolicyandPlan andarticle25ofthecollective
agreement

SETTLEMENT DESIRED
Thegrievorwouldlikeequitableaccesstotechnology trainingandassignments

Thesecond Ex 2 isdated March14 1994 anditreadsasfollows

Based ongenderbias IgrievetheCollegehasviolatedArticle23ofthecollectiveagreementforsupportstaff

SETTLEMENT DESIRED
IrequestthattheCollegeprovidean amountoftechnicalskills adjustmentequaltothejobrequirementsneededto
performtheTechnologistC computergraphicdesigntechnical supportspecialist positionintheCommunications
Department IfurtherrequesttheCollege implementapolicythatwouldensureworkplacepracticesnotexclude
females fromskilladjustmentopportunities

Counsel fortheUnioninformedusthatthesecondgrievanceisessentiallyarestatementoftheoriginalissuesetout
in thefirstgrievance Itinformedusthat thereliefbeingsoughtinthetwogrievances togetheris a the
appointmentofthegrievortotheGraphicDesignSpecialist SupportPositionwith appropriatetraining b
retroactivepay andbenefitswithinterest orinthealternative c suchtrainingandassignmentasmayberequired
tocompensatefortheprevioushistory

Noevidencewascalled Thepartiesoutlinedthebasic factswhichwecouldrelyonforthepurposesofdealing
withthepreliminaryobjections ThegrievorwasaGraphicDesignerattheCollege classifiedasTechnologistC
payband 4 andbeganemploymentwith theCollegein1982 From1987thegrievorworkedwithajunior

employee Kilbourn whowasinthesameclassificationandpositionasshewas TheUnionstatedthatin1993the
CollegelaidoffboththegrievorandKilbourn and purportedtocreateanewposition GraphicDesignerTechnical
SupportSpecialist whichwasalsoaTechnologistCposition TheCollegegavenoticetotheUniononMay20
1993that thegrievorspositionwouldbeeliminated

TheUnionasserted thatthenewpositionwasnotpostedandthat Kilbournwasappointedto theposition Itsaid
thattheCollegesreasonforappointingKilbournratherthanthegrievorwasthathehadmoreexposuretoand
familiaritywithcertaintechnological aspectsofthejob inparticularworkingwithcomputers Kilbournhad
receivedthistrainingandexposurewhilehewasworkinginthesamepositionasthegrievor Thegrievoris
allegingthattherewereinequitableworkassignmentsandtrainingwhilebothsheandKilbournwereonthesame
job



Thefirstgrievance Ex1 wasthenfiled Followingthatgrievance nofinaldecisionwastaken bytheCollege
aboutwhowouldfill thenewpositionorhowthematterwouldbehandled In accordancewithArticle15ofthe
collective agreement theissuewasreferredto acommittee andtheUnionandCollegerepresentativesonthe
committeemadeseparaterecommendationstothePresidentof theCollege OnOctober6 1993theActing
PresidentoftheCollegedecidedtoawardthejob tothegrievor providedshecompletetherequired training
Anassessmentofthetrainingneededwas donebytheCollege anditwasconcludedthatthetrainingwouldbe
eithertoo longortooexpensive andthegrievorwasthengiven noticeoflayoffonJanuary24 1994 Inaccordance
with theproceduresetoutinArticle15ofthecollectiveagreement thegrievorwasplacedinanunrelatedjobin
theFuturesprogram TheplacementwasacceptedinFebruary 1994and waseffective inApril 1994

TheArticle15procedure whichwasundertakenfollowingtheMay20 1993noticetookapproximately10or11
months toleadtotheultimateplacementofthegrievorinanewpositioninApril 1994 Duringthatperiodthe
grievordidnotlosetimefromworkanddidnotlosemoney Sheisinthesamepaybandwhichsheoccupiedin
May 1993 There werenogrievancesandnocomplaints concerningtheArticle15procedure therecommendation
regardingthegrievors placementwas without prejudice Ex 4 p 75
InJanuary 1994whenthegrievorwasgivennoticeoflayoff threegrievanceswerefiled onebythegrievorand
twobytheUnion Thegrievorsgrievancerequestedthatshebegiventhetrainingthathadbeendiscussedinthe
fallof1993 OneoftheUniongrievancesallegedbadfaith theotherallegednoncompliancewithArticle152 All
ofthegrievanceswere settled

TheCollegeasserted thatwhathadoccurredinAugust 1993wasthatKilbournhadgrievedforreclassificationof
hisposition Thatgrievancewassuccessful andonSeptember24 1993thepositionwasreclassifiedas
TechnologistAtypical retroactivetoFebruary 1993 ThepositionwascalledComputerGraphicDesign
TechnologisteffectiveDecember24 1993

Thecollectiveagreement whichappliesinthiscaseisthe1992 1994support staffagreement
TheCollegehasraisedthefollowingpreliminaryobjections tothegGrievances

FirstGrievance Ex 1

1 Thefactsasoutlined donotdiscloseabreachofArticle25 5

2 TheEmploymentEquityPlanisnotincorporatedintothecollectiveagreement andanybreachofitisnota
breachofthecollectiveagreement

3 Ifthegrievance isamendedtoallegeabreachofArticle1542 theUnionisestoppedfromassertingthat
Article1542hasbeenbreachedorthatthegrievorandKilbourn areequallyqualified

4 IfthegrievanceisamendedtoallegeabreachofArticle1543 theUnioncannotclaimabreachofArticle
1543becausetheUnion Collegeandgrievorhaveallacceptedtheprocess

SecondGrievance Ex 2

1TheallegedbreachofArticle23isuntimely Theallegationsregardingtrainingandassignmentsrefertoevents
thatoccurredbetween1987and1992

2 Ifthegrievance isamendedtoallegeabreachofArticle1542 theUnionisestoppedfromassertingthat
Article1542hasbeenbreachedorthatthegrievorandKilbourn areequallyqualified

3 IfthegrievanceisamendedtoallegeabreachofArticle1543 theUnioncannotclaimabreachofArticle
1543becausetheUnion Collegeandgrievorhaveallacceptedtheprocess



TheCollegealsoassertedthat if thepreliminaryobjectionsdid notendthematter itwantedtheissuetobe
arbitratedtobeclearlystated thearticlesbreachedtobeclearlyidentified andparticularsfromtheUnionsetting
outthefactsthattheUnionwould berelyingon

Theparties referredustothefollowingauthorities ReBlouinDrywallContractorsLtd andUnitedBrotherhoodof
CarpentersandJoinersof AmericaLocal2486 1975 57DLR 3d 199 Ont CA ReUnitedElectrical
WorkersLocal504andCanadianWestinghouseCo Ltd 1964 14LAC 279 Reville ReVancouverGeneral
HospitalandBritishColumbiaNurses Union 1985 21LAC 3d 275 Hope BC BoeingofCanadaLtd and
CanadianAutomobiLeWorkersLocal2169 1990 12LAC 4th 118 Schulman Man andReTorontoHydro
andCanadianUnion ofPublicEmployees Local1 1987 28LAC 3d 223 Brown

In reachingour decisionwehaveconsideredonlythefactsoutlinedtous thecollectiveagreement theauthorities
citedandthesubmissionsofcounsel

Sortingoutthepreliminaryissuesinthiscase isarealchallengebothforusandfortheparties Basedonthe
submissionsofcounselfortheUnion weinterpretthethrustof thetwogrievancesbeforeustobethattheCollege
hasdiscriminatedagainst thegrievorbyreasonofhersex in thatitmade morefavourableworkassignments andor
gave morefavourableaccesstotrainingtoamaleemployee andweconsiderthatthetwogrievancesareforall
intentsandpurposesidentical Basedontheinformationputbeforeus wearesatisfiedthattheCollegeandthe
Union bothunderstoodthistobewhatthegrievorwascomplainingabout seeEx 5 forexample Even though
onlythesecondgrievancereferstoArticle23ofthecollectiveagreement itwouldappearthattherewasample
noticeto theCollegethatthegrievorwasmakingallegationsof discriminationonthebasisofsexinthefirst
grievanceBlouinDrywallconfirmedthatgrievancesshouldnotbesostrictlyconstruedasto obscurethereal
dispute

There isnodoubtthatthepartiesengagedintheprocedurecontemplatedbyArticle15 andthatasaresultthe
grievorwasplacedinaposition However Exhibit4page75makesitclearthattherecommendationsetoutat
pages73and74ofExhibit4iswithoutprejudice Intheabsenceofanyevidencetothecontrary webelievethat
weshouldreadthatphraseasspecificallykeeping alivewhateverrightsthegrievorwasassertinginhergrievances
Weacceptthepropositionthatdiscriminationcanbeanongoingandcontinuingprocess andthatallegations of
discriminationcanbeallegationsofwhatisregardedasacontinuingviolationof thecollectiveagreement
However onemust distinguishbetweendiscriminatory actsandtheeffectsofthoseacts Forexample ifthe
Collegeactedinadiscriminatorymanner inassigningworkormakingopportunitiesavailabletothegrievorduring
aparticularperiod thediscriminatoryactionwouldceasewhenthegrievorwas nolongerinthepositionwhereshe
could begivenassignments orhavethoseopportunitiesmadeavailable toher Theeffectsofitsfailuretoassignon
an equitablebasismaycontinuebeyondtheperiod Inourview however oncethediscriminatoryactionceases the
timelimitsunderthecollectiveagreementstarttooperate Bethatasitmay therewere neveranytimeliness
objectionsraisedinconnectionwiththefirstgrievance andsincethegrievorwasstillinthepositionwhereshe
couldallegethatthediscriminationwasoperatingonherbyvirtueoftheassignmentsandopportunitiesshewas
being given thegrievancemustbeconsideredtobetimely

Eventhoughagrievanceistimely theusualpracticeistolimitmonetaryrelieftotheperiodencompassedbythe
timelimits Herethatwouldmeanthatnoclaimfor monetaryreliefcouldbemadefor anyperiodbeyond15days
priortoAugust6 1993 Thatdoesnotmean though thattheUnionislimitedtothatperiodintheevidenceitcan
call Inordertoestablishdiscrimination theUnion shouldbegiventheopportunity ifitisrelyingonapatternof
behaviour toadducesuchevidenceasisrelevanttoestablishthat pattern

For allofthereasonssetoutabove wefindthat wehavejurisdictiontodealwiththegrievancesontheirmeritson
thedatesthathavebeensetforthatpurpose Wealso request thattheUnionsupply theCollegewithparticularsof
thediscriminatoryactionsofwhichit hasknowledge andonwhichitintendstorely



Weshouldalsonotethatbyfindingthat wehavejurisdictionto determinethegrievancesonthemeritsweare
specificallymakingnofindingonwhetheranyoralloftheremediessoughtbytheUnionwouldbeappropriate
shouldthe grievancessucceed

DATEDATLONDON ONTARIOTHIS11DAYOFJuly 1995

GailBrent

I dissent
JacquelineCampbell
CollegeNominee

Iconcur
MichaelSullivan
UnionNominee


