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AWARD

Asindicatedinourearlieraward the preliminaryaward datedJanuary26 1994inthis
matter thetwogrievanceswhichhavebeenreferredtothis BoardofArbitration the Board for
determinationintheseproceedingsallegethattheCollegehasincorrectlylimitedthesalary
expectancyofthegrievors Therelief requestedisthattheCollegeincreasetheirsalaryexpectancy
toStep16 andadvancethemtothatstep retroactivetoApril24 1991

Inthepreliminaryaward theBoardwrote inpart asfollows

Theparties agreethattheBoardhasbeendulyconstituted andthatithasjurisdictionto
hearanddeterminethegrievances However theyarenot inagreementconcerningthescope
oftheevidencetobeheardbyBoardintheseproceedings

Theparties evidentiarydisputecentresupontheeffecttobegiventoan unreported
arbitrationawarddatedApril20 1993concerningagrievancefiledagainstFanshawe
College Fanshawe byGary Fordyce OPSEUFileNo 92A085 Ontheagreementofthe
parties thataward the FordyceAward hasbeenenteredasanexhibit Exhibit 5 inthese
proceedings alongwiththetwogrievances theapplicable September1 1989toAugust31
1991 collectiveagreement andthe MembersHandbook and ReferenceManual ofthe
JointEducationQualificationsSubcommittee JEQS

IntheFordyceAward themajorityofanarbitrationboardchairedbyRichardH
McLaren the McLarenBoard wrote inpart asfollowsindescribingthegrievancewhich
theywerecalledupontoarbitrate andthecircumstances whichgaverisetoit

Mr GaryFordycefiledagrievance onDecember2 1991 inwhich itwasallegedthatthe
Collegehadfailedtoapplya rulingofthe JEQS topermithimtoprogresstostep16onthe
salaryscale Itwasallegedthatthe actionsoftheCollegewere abreachofthe collective
agreement inparticularArticles2 3 7andAppendix1

ThecollectiveagreementinforceatthetimeofthegrievancehadexpiredasofAugust21
1991 butwasextendeduntil itsrenewalin1992 InAppendix1oftheextended
agreementundertheheading Guidelines inparagraph4beginningatpage70 the
collectiveagreementprovides

Thepartiesagreetotheestablishmentofa JointEducationalQualificationsSubcommitteeto
considerandruleonfurtherformaleducationalqualificationsfor thepurposeofmaximum
salarylevelidentificationunderthesalaryscale SuchCommitteeshallbecomposedofthree
3 representativesoftheUnionand theCouncilofRegentsrespectivelyandshalldecidethe

Committeesprocedures Anyfurtherqualificationmust beagreedtobytherepresentatives
ofboththeCouncilofRegentsandtheUnionandshallbeinwriting

PursuanttothisprovisionanditspredecessorstherehasbeenaJEQSCommitteeinexistence
sinceJune of1975 Itwas formed asanoffshootoftheCAAT AcademicNegotiating
Teams TheinterpretationtheJEQSCommitteeplacedupontheprovisionintheCollective
Agreementis foundinitsmanual Intheclosingparagraphofitshistoryatpage3the
CommitteeprovidesitsinterpretationoftheCollectiveAgreementprovision underwhichit
hasoperatedover theyears Itreadsasfollows



TheJEQSmeetsonaregularbasistoconsider individualsubmissions Committee
decisionsaremadeonlyatmeetingswhichareattendedbyaminimumoftwo
representativesofeachparty Decisionsaremadeonaconsensusbasisandarefinal
andbinding

On October1 1991 amemowassenttotheUnionmembersofJEQS indicatingthatthe
nextmeeting oftheCommitteewouldbeonNovember1 1991 commencingat1100am

TwooftheUnionmembersoftheJEQSCommittee Mr CraigMcKayandMr
GaryFordyce werecalledaswitnessesinthisproceeding TheCollegecalledMr
JohnPodmoreasawitness Since Julyof1989 hehasbeenaresourcepersonto
theCouncilofRegentsrepresentativesontheJEQSCommittee Theotherwitness
calledonbehalfoftheCollegewasMr DennisStapinski Hebecameamemberof
theJEQSCommitteeinNovemberof1990 andwasoneofthethreeCouncilof
RegentsRepresentativesontheCommittee Eachoftheseindividualsgave
testimonyastowhat transpiredinthemeetingofNovember1 1991 Thereisa
conflictinthat testimonywhichwill havetoberesolvedbythisBoard

Themajorityawardthendescribestheprocessbywhichthefollowingtwomotionswere
madeandvotedonattheNovember1 1991meeting withthethreeUnionrepresentatives in
attendancevotinginfavourofthemotionsandthetwoCouncilofRegents representatives
abstaining intheabsenceofthethirdCouncilofRegents representativewhose travelplans
hadbeendelayedbyweatherconditions

Thatall individualspossessingaBA andaBEd shouldgetstep16 maximum
salaryprogression

Thatindividualswiththeteachingcertificate achievedasaresultof180hoursof
study andthereforecomparabletoinservicetraining havemaximumstep16

Themajorityawardalso indicatesthatathirdmotionwasproposedatthemeeting andthat
theresultofthevotetakeninrelationtoitafterthedelayedarrivaloftheCollegeofRegents
thirdrepresentativewas threefor threeagainst

Indescribingtheareasinwhichconflictingtestimonywasadduced themajoritywroteas
followsin theFordyceAward

Theareaofdisputeintheevidencecentresupon whetherornottheUnionRepresentativesleftthe
hearingroombrieflybeforecommencingtheMotions thevolumeofdiscussionandgeneralmanner
inwhichtheMotionswereput andthecharacterizationofthetestimony UnionCounselallegesthat
thepropercharacterizationofthemeetingwasthat itwasonewhichprogressedinanormal fashion
Incontrast CounselfortheCollegeallegesthatitwasonewhichprogressed inafashionwhich
permittedthe railroading ofthemotionsthoughtheCommittee incircumstanceswherethevote
couldnot beevenbecause oftheabsenceofoneRepresentative fromtheCouncilofRegents

Aftersettingoutsomeofthe evidencewhichwasnotindisputeandreviewingthe
witnesses testimonyconcerningthedisputedareasoftheevidence themajoritymadethe
followingfindingsoffact

TheArbitrationBoardfindsasafactthattherewasnocaucusbytheUnion
Representativesduringtheperiodofthemeetingpriortotheputtingofthemotions
but thatitoccurredfollowingthemotionsandinvolvingtheManagementmembers



theBoardfindsasafactthattherewasameeting itwasproperlyconstitutedasa
quorumwithinthe rules andthemeetingproceededinafashionconsistentwithat
least someofthemeetingsinthepast Itwas commonpractise sic formotionstobe
put whichhadfailedinpreviousmeetings TheCommitteehasactedwithinits
mandate andfromafactualpointofview thepropercharacterizationofthemeeting
isthatitwasonecarriedoutintheusualfashion Itissofoundasafact

Aftersummarizing theparties submissions themajority reachedthe following
conclusions

TheBoardofArbitrationhasalreadyfoundasafactthatthemeetingproceededin
amannerwhichwasconsistentwithpriormeetings andthatitisincorrectto
characterizewhattranspiredasbeinga railroadmeeting TheCommitteehasinthe
pastproceededonthebasisofconsensus ThetwoCouncilofRegents
representativesabstainedfromvotingonthefirsttwomotionsandthenrequesteda
caucusbeforeavoteonthethirdmotion Whenoneabstainsinavotingprocedure
oneeffectivelyhasdeclared disinterestinthe resultandindicated thattheyhaveno
viewtoexpressandarethereforewillingtogoalongwithwhateverview isexpressed
bythevotingprocess Therewasaconsensus inthatthevotewasthreetozero To
abstainistotakenopositionormakenovote Itcannotbecounted asa negativevote
asisarguedonbehalfofCounselfortheCollege Itisanabstention itmeanstonot
useonesvote It isanaccepteddeclarationofindifferencetothe outcomeofthe
vote

Therefore asamatteroflaw thisBoardofArbitrationoughttoconcludethatthere
wasa consensus astheCommitteehasrequiredinthepast inorderformotionstobe
confirmed TheBoardalsoconcludedthatthemeetingwasproperlyestablished
pursuanttotheJEQSCommitteesownprocedure inviewofitsinterpretationofthe
collectiveagreement Therewasaquorumpresentanditmustbeconcluded given
thefindingsoflawbythisBoard thatthereweretwomotionsapprovedbythe
Committee whichmustbeconsideredasmotionsoftheJEQSCommitteepursuantto
Appendix1 paragraph4 Therefore theCollegeisunabletoactasitdidindenying
thegrievanceofthe Grievor

ItistheUnionspositionthat inviewofthefindingsmadeintheFordyceAward the
BoardshouldnotentertainanyevidenceconcerningwhatoccurredattheJEQSmeetingon
November1 1991

CounselfortheCollegesubmittedthattheinterpretationplacedonthecollective
agreementbythemajorityintheFordyceAwardwas wrong inthatitoverlookedorgaveno
effect tothefinalsentenceintheabove quotedparagraph4oftheGuidelinescontainedin
Appendix1ofthecollectiveagreement whichsentencereads

Anyfurtherqualificationmustbeagreedtobytherepresentativesofboththe
CouncilofRegentsand theUnionandshallbeinwriting

Mr BrownfurtheradvisedtheBoardthattheCollegeintendstoadduceinthese proceedings
notonlysomeoralloftheevidencewhichwaspresented intheFordycecase butalso
additionalevidencewhichwasnotintroducedin thoseproceedings Althoughhe
acknowledgedthat theMcLarenAwardwasproperlyreceivedintoevidence bythisBoard it
washiscontentionthatthe weight ifany tobegiventothataward wouldbeamatterfor



determinationbytheBoardattheendoftheseproceedings aftertheBoardhadheardallof
theevidenceadducedbytheUnionandtheCollege

Havingdulyconsideredtheparties submissions andallofthematerialfiledwiththe
Board wehaveconcludedthatthe positionadvancedbyMr LeebonbehalfoftheUnion
shouldnotbesustained forthefollowingreasons Althoughthelegislation underwhichthe
collectiveagreementwasnegotiatedprovidesforcentralizedcollectivebargaining inwhich
theCouncilisstatutorilyauthorizedtobargainforallofthecolleges neithertheActnorthe
collectiveagreementprovideforcentralizedarbitrationunderwhichanarbitrationaward
issuedinrespectofagrievanceagainstonecollegeisbindinguponalloftheothercolleges

Intheabsenceofacollective agreement orstatutory provision creatingcentralized
arbitrationunderwhich allofthe collegeswouldbeboundbyanawardagainstanyoneof
them wearenot persuadedthatitwouldbeappropriateforusatthisstageoftheproceedings
toacceptasconclusivethefactual andlegalfindingsmadeintheFordyceAward thereby
relievingtheUnionofanyobligationtoadducefurtherevidence concerningwhatoccurredat
theNovember1 1991JEQSmeeting anddeprivingtheCollegeoftheopportunityofdoing
so Althoughsection463 whichgives theBoardthesamepowersasaboardofarbitration
undersection281 oftheAct providestheBoard throughsection28 1 c withabroad
discretionregardingtheacceptance andexclusionofevidence wearenotpersuadedthatit
wouldbeappropriateinthecircumstancesofthiscasetoexercisethatdiscretioninthe
manneradvocatedbytheUnion assuming without deciding thatthediscretionconferredby
thatprovisionissufficientlyexpansivetopermitustodoso

Werespectfullyagreewiththereasoningcontainedintheawardstowhichwewere
referredbythe Union underwhichcontemporaryboardsofarbitrationgenerallyadopta
postureofdeference andrestraintinthefaceofdecisionsofotherboardspreviouslyseisedof
thesameissue s betweenthesameparties intheinterestsofavoidinginconsistentresults
andabusesofthearbitrationprocesssuchasthoseinvolvedinunwarrantedcasesplitting It
ispossiblethatasimilarapproachmayalsobeultimatelyfoundtobewarrantedin
proceedingsinvolvinga college such asLoyalistCollege whereanearlierarbitrationaward
hasconstruedaprovisionundertheir commoncollectiveagreement inthecontextofa
grievanceagainstanothercollege suchasFanshaweCollege However inthe
circumstancesofthiscase weagree withcounselfortheCollegethatthisisamatterwhich
shouldbeleft fordeterminationatalaterstagein theseproceedings aftertheBoardhas
heardalloftherelevantandadmissibleevidencewhichtheUnionandtheCollegechooseto
adduce andaftertheBoardhashadthebenefit offullargumentregardingthe factualand
legalissues involved

Fortheforegoingreasons theUnionsrequestthattheBoarddecline toentertainany
additionalevidenceconcerningwhatoccurredattheJEQSmeeting onNovember1 1991is
herebydenied Atthecontinuationofhearing theBoardwillproceedtohearfurther
evidence andargument concerningthemeritsofthegrievances

ThehearingofthismattercontinuedonJune2 June9 andJuly5 1994 Duringthecourseof
thosethreedaystheBoardheardtestimonyfromsixwitnesses TheUnionswitnesseswereCraig
McKayandGaryFordycewho asnotedabove werealsothetwoUnionrepresentativesontheJEQS
calledbytheUniontotestify intheFordycearbitrationcase AlthoughAarneHannikainen the
thirdUnionrepresentativeontheJEQS wasinattendance duringpartofthe hearingoftheinstant
case hewasnot calledasawitness InadditiontoDennisStapinkiandJohn Podmore thetwo
aforementionedwitnessescalledbyFanshaweintheFordycecase theCollegecalledKenRobband
ShirleyKahimkartotestifybeforetheBoardintheseproceedings Mr RobbwastheotherCouncil



ofRegentsrepresentativeonthe JEQSwhowaslnattendanceduringthe relevantpartofits
November1 1991meeting Ms KahimkarworkedfortheCouncilofRegentsintheFallof1991
Althoughherprincipalfunctioninvolvedparticipation in theschedulingofgrievances shealso
servedassecretarytotheJEQS alsoreferredtointhisawardasthe Subcommittee foreaseof
exposition InthatcapacitysheattendedmosttheJEQSmeetingsbetween1982and1992
includingthe oneheldonNovember1 1991 Herprimaryresponsibilityinthatregardwastaking
minutesoftheSubcommittees meetings Shealsowrotelettersinrespectofmatterswhichcame
beforetheJEQS andoccasionallydidsomeresearchfortheSubcommittee

Thus the Boardhadthebenefitofreceivingtestimonynotonlyfromthe fourwitnesseswho
testifiedintheFordycecase butalsofromtwoadditionalwitnesseswhowerenotcalledtotestifyin
thoseproceedings Inadditiontothatoralevidence theBoardhasbeforeittwelveexhibitswhich
wereenteredduringthe courseoftheproceedings Inmakingthefindingsandreaching the
conclusionssetforthisthisaward wehavedulyconsideredallofthatoralanddocumentary
evidence thesubmissionsofcounsel andthe usualfactorsgermanetoassessingevidentiary
credibilityandreliability includingthefirmnessandclarityofthewitnesses respectivememories
their abilitytoresisttheinfluence ofself interestwhen givingtheirversionofevents theinternaland
externalconsistencyoftheirevidence andtheirdemeanour whiletestifying Wehavealsoassessed
whatismost probableinthe circumstancesofthecase andconsidered theinferenceswhichmay
reasonablybedrawn fromthetotalityoftheevidence

AsintheFordyceproceedings thereisaconflictintheevidenceregardingwhetherornotthe
UnionrepresentativesontheJEQSleftthemeetingroomfora briefcaucus beforetheabove quoted
motionsweremadeonthemorningofNovember1 1991 AlthoughthetwoUnionwitnessesfirmly
deniedit thefourCollege witnessesalltestifiedthatthisdidinfactoccur Wefindittobe
unnecessarytoresolvethatevidentiaryconflictinthecircumstancesofthiscaseaswearesatisfied
thatnothingturnsonit RegardlessofwhetherthemotionswereprecededbyaUnioncaucus itis
apparentfromthetotalityoftheevidence thatCraigMcKay theUnionCochairoftheJEQS was
attemptingtotakeadvantageofthedelayedarrivalofWayneTocheri theCouncilofRegents Co
chairandthirdrepresentative ontheJEQS AlthoughheknewthatMr Tocherisweatherdelayed
flighthadarrivedinTorontoandthatMr Tocheriwasonhiswaytothemeetingandexpectedto
arrivewithinthehour Mr McKaychosetoterminatethecasesandmaterialscategorizationwhich
thepersonsinattendanceatthemeetinghadbeenengagedinwhileawaitingMr Tocherisarrival
andtoabruptlymakeandproceedwiththeaforementionedmotionsina loudandaggressivemanner
ThisunexpectedcourseofeventscaughtMessrs RobbandStapinskioffguard Bythetimetheyhad
thepresenceofmind tocallfora caucusafterrealizingthatneitherMr Podmoresnotingthathewas
not amemberoftheJEQSbutonlyanadvisor northeir nonparticipationintheprocess was goingto
dissuadeMr MacKayandtheothertwoUnionrepresentativesfromproceedingwithmotionson
whathadbeenhighlycontentiousmatterswithintheSubcommitteeforanumberofyears theabove
quotedmotionshadalreadybeenmade seconded andvoteduponbytheUnionrepresentativeson
theSubcommittee

Althoughthemakingofmotionsandtheformalrecordingofvotes hadoccurredattherequestof
Mr TocheriatthepreviousmeetingoftheJEQS whichwasheldonApril24 1990 thatwasnot
themannerinwhich theSubcommitteehadgenerallyproceeded WiththeexceptionoftheApril24
1990meeting allofthepreviousJEQSmeetingshadproceededonthebasisofaninformal
discussionofcasesorissues withdecisionsbeingmadeonthebasisofconsensus withoutformal
votesbeingtaken Whenitwasnotpossibletoachieveconsensus thecaseorissuewouldgenerally
bedeferredpendingfurtherresearch suchasobtaininganevaluationofaforeigndegreebythe
UniversityofTorontosComparativeEducationService The evidenceindicatesthatthisprocess
workedquitewellforanumberofyears However byNovember1 1991theSubcommitteehad
builtupa substantialbacklogofundecidedcases becauseitwasmeetingveryinfrequentlyandwhen



itdidmeetdiscussiontendedtobogdown overissuessuchasthosecoveredbytheabove quoted
motions whichtheUnionrepresentativeswishedtohaveresolvedbeforedealingwithindividual
cases butwhich theCouncilofRegentsrepresentativeswerefirmlyoftheviewshouldbedealtwith
atthebargainingtablerather thanbytheJEQS

Asnotedabove therelevantportionoftheCollectiveAgreementprovidesasfollows

Thepartiesagreetotheestablishment ofaJoinEducationalQualificationsSubcommitteeto
considerandruleonfurtherformaleducationalqualificationsfor thepurposeofmaximum
salarylevelidentificationunderthesalaryscale SuchCommitteeshallbecomposedofthree
3 representativesoftheUnionand theCouncilofRegentsrespectivelyandshalldecidethe

Committeesprocedures Anyfurtherqualificationmustbeagreedtobytherepresentativesof
both theCouncilofRegentsandtheUnionandshallbeinwriting

TheissueswhichtheBoardiscalledupontodeterminein thiscasearewhether thetwo
aforementionedmotionsare furtherqualification s agreedtobytherepresentativesofboththe
CouncilofRegentsandtheUnion andwhether theyare inwriting asrequiredbythatprovision

Although silencecanundoubtedlyconstituteagreementinsomecontexts wearesatisfiedthat
thesilenceofMessrs StapinskiandRobbonthemorningofNovember1 1991whenthemotionsin
question werebeingmade seconded andvoteduponbythethreeUnionrepresentativesontheJEQS
didnotconstituteagreementtothosemotions Asindicatedabove inmaking thosemotionsonwhat
heandtheotherUnionrepresentativesontheJEQSknewtobehighlycontentiousissuesand
proceedingwiththeminarapidfiremannerintheabsenceofMr Tocheri Mr McKaywas
attemptingtotakeadvantageofMr Tocherisdelayedarrival Thus althoughheknewthatMr
TocherisweatherdelayedflighthadarrivedinTorontoandthatMr Tocheriwasonhiswaytothe
meetingandexpectedtoarrivewithinthehour Mr McKaychosetoterminate thecasesand
materialscategorizationwhichthepersonsinattendanceatthemeetinghadbeenengaged inwhile
awaitingMr Tocherisarrival andtoabruptlymakeandproceedwiththeaforementionedmotionsin
aloudandaggressivemanner ThesilenceofMessrs RobbandStapinskiduringthis unexpected
turnofeventsdidnotresultfromtheiragreementwith orindifferenceto thosemotions butrather
fromthefactthat theyhadbeencaughtoffguardandwereconcernedthatparticipating intheprocess
wouldlegitimizeitorotherwiseprejudicetheirposition Basedonthetotalityoftheevidence we
arealsooftheviewthattheUnionrepresentativesontheSubcommitteecouldnotreasonablyhave
believedthatthe silenceofMssrs StapinskiandRobbconstitutedagreementontheirparttothe
motionsinquestion Asnotedabove theSubcommitteesworkhadbecomesubstantially
backloggedbecauseitwasmeetingveryinfrequentlyandwhenitdidmeetdiscussiontendedtobog
downoverissuessuchasthosecoveredbythe abovequotedmotions whichthe Union
representativeswishedtohaveresolvedbeforedealingwith individualcases butwhichtheCouncil
ofRegentsrepresentativeswere firmlyoftheviewshouldbedealtwithatthebargainingtablerather
thanbytheJEQS Itissimplynotplausiblethatinthosecircumstances theUnionrepresentatives
couldreasonablyhavebelievedthatMssrs StapinskiandRobbhadsecretlyconcurredwith the
Unionspositionallalong andthat theirsilenceconstitutedagreement tothemotions Thus weare
satisfiedonthetotalityoftheevidencethat thetwomotionswerenot furtherqualifications
agreedtobytherepresentatives ofboththeCouncilofRegentsandtheUnion within themeaningof
thepertinentprovisionoftheCollectiveAgreement

Havinghadthebenefit ofreadingthe dissentofourcolleagueMichaelLyons wefindit
appropriatetoexpresslynotethatinreachingtheforegoingconclusion wehaveappliedanobjective
testwhichhasledustoconcludethat inthecircumstancesofthis case thesilenceofMessrs
StapinksiandRobbcannot reasonablybeconstruedtoconstituteagreementtothe



motionsinquestion Inorderforsuchfurtherqualificationstobeentitledtorecognitionforthe
purposeofmaximumsalarylevel identificationunderthesalaryscale theCollectiveAgreement
requiresnotonlythattheybe agreedtobytherepresentativesofboththeCouncilofRegentsand
theUnion butalsothatthey beinwriting That requirementisgenerallyfulfilledbytheminutes
whicharecirculatedaftereachJEQSmeeting andapproved withorwithoutmodification atthe
followingmeeting However althoughminutesoftheNovember1 1991meetingwerepreparedby
Ms Kehimkar theywereneverapprovedbytheSubcommittee becauseofthecontroversywhich
aroseinrespectofwhathadoccurredatthatmeetingpriortoMr Tocherisarrival Moreover there
isnothingelseintheevidenceadducedbeforeusintheseproceedingswhich fulfilsthatrequirement

Therefore in theinstantcase neithertherequirementthatthe qualifications inquestion be
agreedtobytherepresentatives ofboththeCouncilofRegentsand theUnion northerequirement
thatthey beinwriting hasbeensatisfied Accordingly theCollegeisnotrequiredbyvirtueofthe
aforementionedtwomotionstorecognizeforthepurposeofmaximumsalarylevelidentification
underthesalaryscalethefurtherqualificationsreferredtointhosemotions

Wehavereachedtheforegoingconclusionswith considerablereluctance inviewoftheir
inconsistencywiththeFordyceawardandthepossiblenegative impactwhichsuchinconsistency
mayhaveupontheparties relationship Asnotedinourearlieraward inthismatter werespectfully
agreewiththereasoningcontainedinthe awardstowhichwewerereferredbytheUnion under
whichcontemporary boardsofarbitrationgenerallyadopta postureofdeferenceandrestraintinthe
faceofdecisionsofotherboardspreviouslyseisedofthesame issues betweenthesameparties in
theinterestsofavoiding inconsistentresultsandabusesofthearbitrationprocesssuchasthose
involvedinunwarranted casesplitting However whilewewouldcertainlyhavepreferredto
advancethoseimportantlabour relationsconsiderations byissuinganawardwhichreached
conclusionssimilartothosecontainedintheFordyceaward wearesimplynotina positiontodoso
ingoodconscienceon thebasisoftheevidence adducedbeforeusintheseproceedings andtheable
submissionspresentedbycounselforeachofthepartiesonthebasisofthatevidence

LestitbethoughtthatthisawardisintendedtobecriticaloftheworkoftheMcLarenBoard we
wouldhastentonotethatweobviously hadthebenefitofconsiderablymoreevidencethanwas
adducedbeforethatBoard andamorethoroughtreatmentofthesalientissues Thehearingwhich
gaverisetotheFordyceawardwascompletedinasingleday andwasconfinedtothetestimonyof
fourwitnesses Asnotedabove threedays weredevotedtohearingthemeritsoftheinstantcase in
whichtheBoardheardtestimonynotonlyfromthefourwitnesseswhotestifiedbeforetheMcLaren
Board butalsofromtwo additionalwitnesses Ms KehimkarandMr Robb whowereinattendance
attheNovember1 1991JEQSmeeting andwhowereeachinapositiontoapprisetheBoardofhow
thatmeetingsubstantiallydeviatedfromthemannerinwhichtheSubcommitteegenerallyoperated
Wealsohadthebenefitofthoroughcross examinationofeachofthosesixwitnesses andveryable
argumentbycounselforeachoftheparties Thus althoughwehaveverycarefullyconsideredthe
Fordyceawardandthereasoningwhichitcontains wehavereluctantlyconcludedthatwecannot
legitimately reachsimilarconclusionsonthe basisofthe evidenceandargumentpresentedinthe
instantcase

Fortheforegoingreasons wehaveconcludedthattheCollegeisnotrequiredbythe
aforementionedtwomotionstorecognizeforthepurposeofmaximumsalarylevelidentification
underthesalaryscalethefurtherqualificationsreferredtointheabove quotedmotions

Accordingly thegrievancesareherebydismissed

DATEDatToronto Ontariothis29thdayofAugust 1994



RobertD Howe
Chair

Iconcur

DavidW Guptill
CollegeNominee



DISSENTOFMICHAELLYONS UNIONNOMINEE

WithrespecttomycolleaguesontheArbitrationboard Imustdissentfromtheiropinionin this
matter Specifically Iwilldealwithtwomatters

WithregardtothefirsttwomotionstabledbyCraigMcKayattheNov 191 JEQSmeeting itis
agreedthatthethreeUnionrepresentativesvotedinfavourofthemotionswhilethetwoCouncilof
Regents COR representativesabstained Intheir award themajoritylookedbehindtheabstentions
oftheCORrepresentatives inanattempttodetermine theirintent Themajorityconcludedthatsince
theCORrepresentatives hadconsistentlybeenopposedtosimilarmotionsinthepastandsincethey
objectedtotheimplementationofthe motionsfollowingthe Nov 191JEQSmeeting therefore
eventhoughtheCORrepresentativesabstainedfromvoting theywere in fact opposedtothe
motions

Ibelievethisisthewrongwaytoapproachthismatter AsMr Paliarepointedoutinargument the
testoftheCORrepresentativesactionsoughttobeanobjective test Thisisthesametestwhichis
appliedtotheinterpretationofthetermsofacollectiveagreement boardsofarbitrationdonot
normallytrytodeterminetheintentofthenegotiators regardlessofanypositionsthepartiesmay
havetakeninthepast Inthiscase weoughttodeterminewhattheCORrepresentativesdidonNov
191 notwhattheyintendedtodo

IftheCORrepresentativeswereopposedtothemotions theycouldhavevoted No Aswell they
couldhaveaskedforacaucus whichtheysubsequentlydid oroneofthemcouldhavelefttheroom
toeliminate thequorum Theydidnoneofthese Rather theychosetoabstain Givenwhatthe
CORrepresentativechosetodo whatconclusionshouldthe ArbitrationBoardhave reached I
believeweoughttohaveconcludedthesamethingastheMcLarenboard

Whenoneabstainsinavotingprocedure oneeffectivelyhasdeclareddisinterestin
theresultandindicatedthattheyhavenoviewtoexpressandarethereforewillingto
goalongwithwhateverview isexpressedinthevotingprocess Therewasa
consensusinthatthevotewasthreetozero Toabstainis totakenopositionormake
novote Itcannotbecountedasa negativevoteasisarguedonbehalf ofCounselfor
theCollege Itisanabstention itmeanstonotuseonesvote itisanaccepted
declarationofindifferencetotheoutcomeofthevote Therefore asamatteroflaw
thisBoardofArbitrationoughttoconcludethattherewasaconsensus asthe
Committeehasrequired inthepast inorderformotionstobeconfirmed

Withregard totherequirementthatagreementsreachedbytheJEQSCommittee shallbein
writing Iwouldagainlooktostandardcollective bargainingpractices forguidance When during
collectivebargaining the partiesreachanagreementwithregardtoaspecificclauseorcondition
andthenonepartyunilaterallyrenegesonthatagreement theappropriateboardcouldissue and
orderthattheoriginalclauseorconditionbereinstated

Thatisthesituation wearefacedwithin thiscase ThepartiesreachedanagreementattheNov
191JEQSmeeting Subsequently theCORrepresentatives unilaterallyconcludedthattherewasno
agreement therefore thetwomotionsdidnothavetobeimplemented Inmyopinion theywere
wrong Accordingly IbelievetheArbitrationBoardoughttohaveimposedonthepartiestheterms
ofthetwomotionsagreedtobytheJEQSonNov 191

Inlightoftheabove Iwouldhaveallowedthegrievancesinthismatter



DatedatTorontothis29thdayofAugust 1994 MichaelLyons


