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AhearingintothismatterwasheldinToronto OntarioonSeptember29 1992





Thegrievancedated September12 1991isfairlydetailedandreadsasfollows

GRIEVANCESTEPI

DURINGTHEPASTACADEMICYEAR IHAD
REQUESTEDTHATTHEHUMANRESOURCES
DEPARTMENTREVIEWMYTEACHINGCERTIFICATES
ASIBELIEVEDTHATTHEYWERECOMPARABLETO
THECONFEDERATIONCOLLEGEIN SERVICE
TEACHERTRAININGPROGRAM ANDWOULDTHUS
CORRECTLYPLACEMEINSTEP16 THECOLLEGE
REFUSEDTODO SOANDTOLDMETOREFERTHE
MATTERTOTHEJOINTEDUCATIONAL
QUALIFICATIONSSUBCOMMITTEE THISIDID
HOWEVER IRECEIVEDNOTICEFROMTHECOLLEGE
THATTHEYREQUIREDVERIFICATIONTHATIWAS
ENROLLEDINMODULETWOOFTHE
CONFEDERATIONCOLLEGEPROGRAM ORTHATMY
SALARYWOULDBEREDUCED ASJEQSHADNOT
MET ANDTOAVOIDLOSINGENTITLEDSALARYI
ENROLLEDINMODULETWO

JEQSHASNOTHEARDMYCASE ANDITISMY
UNDERSTANDINGTHATTHE MANAGEMENTSIDE
REFUSESTOMEETTORESOLVETHECASESBEFOREIT

ASIUNDERSTAND IAM ENTITLEDTODISPUTE
RESOLUTIONUNDERTHECOLLEGES COLLECTIVE
BARGAININGACT ANDTHEREFOREWISHTOPURSUE
RESOLUTIONUNDERTHEGRIEVANCEPROCEDURES
ARTICLE11

IGRIEVETHATTHECOLLEGEISINVIOLATION
OFARTICLE3 ANDAPPENDIX1SALARYSCHEDULES
BUTNOTEXCLUDINGOTHERPROVISIONSOFTHE
COLLECTIVEAGREEMENTORCOLLEGEPOLICY
WHICHMAYHAVEBEENVIOLATED

ASRESOLUTIONOFTHEGRIEVANCE IWOULD
ACCEPT ALTHOUGHNOTEXCLUDINGOTHER
SETTLEMENTOFFERS

1 THATTHECOLLEGEPROPERLYRECOGNIZE
MYTEACHINGCERTIFICATESASBEINGCOMPARABLE
TOTHEIN SERVICETEACHERTRAININGPROGRAM
ANDPLACEMEINTHESTEP16SALARYMAXIMA
SCHEDULE

2 THATTHECOLLEGEREIMBURSE MEFORTHE
TUITIONFEESTHATIHAVEPAIDTO
CONFEDERATIONCOLLEGE INTERESTADDED



3 THATIFTHECOLLEGEHASTREATEDME
DIFFERENTLYWITHRESPECTTOTHEATTAINMENT
OFSALARYMAXIMUMSBASEDUPONHOLDING
TEACHINGCERTIFICATIONOROTHER CRITERIA
THATIBEPAIDALLMONIESOWINGMEFROMTHE
TIMEIMAYHAVEBECOMEDISADVANTAGEDBY
SUCHUNEQUALTREATMENT THISRETROACTIVE
PAYMENTISTOINCLUDEPAYMENTOFINTEREST
THATCOULDHAVEBEENEARNEDONTHEMONIES
OWINGME

INSCHEDULINGTHESTEP1MEETINGI
REQUESTTHATTHEMEETINGBEHELDIN
HAILEYBURY ANDCONSIDERATIONBEGIVENTO
THEAVAILABILITYOFBOTHMYSELFANDJOHN
CAMP CHIEFSTEWARD LOCAL653

ASYOUAREAWARE MYDUTIESONTHE
NEGOTIATINGTEAMREQUIRETHATIBEIN
TORONTOMOSTWEEKSONASCHEDULEDBASIS TO
FACILITATEARRANGEMENTOFADATEFORTHE
MEETINGWOULDYOUKINDLYCALLMEATTHE
DELTACHELSEA4165951975 ORATMYHOME705672
5611

OnNovember 26 1991thegrievorfiledacomplaintagainsttheEmployerbeforethe

OntarioLabourRelationsBoard OLRB claiming aviolationofainteralia

MemorandumofSettlementdatedNovember28 1985whereinthegrievorwouldhave

firstopportunity tosuperviseanyextra curricularathleticactivitiesattheHaileybury

campusonavoluntarybasis TheEmployerdeniedanyviolationoftheMemorandum

ofSettlementandthematterwasscheduledtobeheardonJune3 1992beforethe

OLRB Thecomplainant Mr Hannikainen andhisrepresentativesoughtan

adjournmentoftheJune3hearingwhichwasopposedbytheEmployer However at

theJune3hearinganadjournmentwasgrantedwiththepartiesbeingrequiredto

provideadditionalhearingdatesonorbeforeJune15 1992whentheywouldnextbe

availabletoattendacontinuedhearinginthismatter OnJune12 1992theEmployer

informedtheOLRB thatSeptember11 29 30 andOctober6and8wereavailablefor

theparties tocontinuewiththismatter OnemustassumetheEmployerandthe

UnionhadagreedonsuchdatesbecausetheEmployerscorrespondencewiththeBoard



indicatedsuchdateswereavailable forbothparties Accordingly byletterdated

June˚16fromtheRegistraroftheOLRB thepartieswereinformedthatSeptember

11 29 and30werethedatesonwhichthematterwouldcontinuecommencingat930

am onthosedates

Meanwhile Mr Hannikainensinstantgrievancewasproceedingalongitspath

toarbitration OnFebruary13 1992 theEmployer tentativelyconfirmedwiththeUnion

thatbothpartieswereavailabletoattendahearingonJune15 1992 OnFebruary24

1992thegrievoradvisedthatJune15 1992wasnotsuitableforhimtoattendthe

grievancearbitrationhearing InMaytheUnionandtheEmployeragreedto

reschedulethegrievancehearingforSeptember29 1992andonMay21theEmployer

adviseditswitnessesthat thearbitrationwouldbeheldonthatdate

Asstatedearlier thepartiesappearedbeforetheOLRB onJune3 1992 file

number286691 U whereuponthepartiesagreedtoadvisetheRegistraroffuturedates

onwhichtheywouldbeavailable OnJune˚12theOLRB wasadvisedofthedates

whenthepartieswouldbeavailableforcontinuationofthathearingandonJune16the

OLRB confirmedthreedatesincludingSeptember29forthehearing Inaddition to

notifyingthepartiesoftheSeptember29hearing theOLRB alsolistedthegrievoras

anaddresseewhowassentacopyofthatnotice Itwillbeseenlaterinthisdecision

thatsuchnoticetothegrievorbecomesimportanttothedeterminationoftheinstant

grievance

TheChairoftheinstantArbitrationBoard inlate1991 hadgivenanumberof

datestothepartieswhenhewouldbeavailabletoattendarbitration hearingsinvolving

thepartiesin1992 September29wasonesuchdate OnJune23 1992theChairwas

requestedtochairtheArbitrationBoardintheinstantmatterandwasadvisedthatthe

dateofSeptember29 1992hadbeenselectedbythepartieswhenthismatterwas

scheduledtobeheard OnJune24thechairconfirmedthatthearbitrationhearing

wouldbeheldonSeptember29 1992

Nothing furthertranspireduntilSeptember9 1992whenCounselfortheUnion

wrotetotheDirector ofHumanResourcesfortheEmployertorequestanadjournment



ofthearbitrationhearingscheduledforSeptember29 Mr Colemansletter Counsel

fortheUnion readsasfollows

Re OPSEU Local653 Hannikainen andNorthern
CollegeofAppliedArts Technology
OPSEUFileNo 91E294
DateofHearing September29 1992

WeactfortheUnionandMr Hannikainen inthismatter

Iamwritingtorequestanadjournmentofthehearing
scheduledforSeptember29 1992 Mr Hannikainenis
requiredtoattendattheOntarioLabourRelationsBoardon
thatdateandwillnotbeavailableforthehearingofhis
grievance Inthecircumstances Iproposethatthe
arbitrationhearingbeadjournedonconsent tobe
rescheduledatamutuallyavailabletime

PleaseadvisemeoftheCollegespositionwithrespectto
adjournmentatyourearliestconvenience

Mr Giorno CounselfortheEmployer respondedbyletterviafacsimiledated

September˚14toMr˚Coleman whereinhestates

Re NorthernCollegeatsOPSEU Local653
HannikainenStep16Grievance
OPSEU FileNo 91E924

WearesolicitorsfortheCollege andhavebeenasked
torespondtoyourSeptember9 1992 letteraddressedtoMr
Westerman Youshouldbeadvisedthatthecurrent
ExecutiveDirectorofHumanResourcesisPeterMacLean
notMr Westerman

TheCollegehasaskedmetoinformyouthat
unfortunately it cannotaccedetoyourrequestforan
adjournment Witnesses some fromoutsideTimmins and
counselhavearrangedtheirschedulestoaccommodatethe
scheduledarbitrationdate andhavebeenholdingitfor
sometime Anadjournmentnotonlywouldinconvenience
anumberofpeople butalsotriggeradditionalcostsforboth
theCollegeandOPSEU



IlookforwardtoseeingyouonSeptember29

Counselfortheparties heldatelephoneconversationonthemorningof

September17 1992whereinCounselfortheEmployerreaffirmedtheEmployers

positionthatitwouldnotagreetoanadjournmentandconcluded viafacsimile

communicationshortlyafterthetelephoneconversation withthefollowingthree

paragraphs

ItisclearthatboththeCollegeandtheUnionknew
about andhadagreedto theschedulingof theboth
grievancearbitrationhearingandtheOLRB proceeding
forSeptember29 1992 TheCollegehasalwaysbeen
preparedtogoaheadwithbothproceedings Apparently
theunionwaspreparedtoproceedwithbothhearings too
untilitchangeditspositionattheeleventhhour

OPSEU Local653mustappreciatethat labour
relationsproceedingsareserious expensive undertakings
whichtheCollegeviewsasextremelyimportant They
cannotbecommencedandthenadjournedfromdatetodate
withoutregardfortheconsequences InJune July August
andearlySeptember partieswerepreparedtoproceedboth
with scheduledhearingsonSeptember29 1992 Theboth
Collegeisnotnowpreparedtoconsenttoanadjournment

Iftheunion isnotpreparedtoproceedwiththe
arbitrationhearingonSeptember29 1992 theCollegewill
askthatthegrievancebedismissed IfOPSEU Local653
doesnotintendtoproceedonthatdate itmightwishto
considerwithdrawingthegrievanceinordertoavoidthe
unnecessaryexpenseoftravellingtoTimmins

Tofinallyroundoutthewrittencorrespondenceinthismatter Counselforthe

UnioncontactedtheChairbyletterviafacsimileonSeptember22settingoutthe

UnionspositionwithrespecttohavingMr HannikainenattendtheOLRB hearing

andinformingtheChairthatthegrievorwouldbeunabletoattendthehearing
scheduledforSeptember29inTimmins Mr Colemansletterreads



Re OPSEU Local653 Hannikainen andNorthern
College OPSEUFileNo 91E294
DateofHearing September29 1992

WehavebeenretainedbytheUniontorepresent
Mr˚Hannikaineninthismatter

IamwritingtoadviseyouthattheUnionisseekingan
adjournmentofthehearingscheduledforSeptember29
1992inTimmins Unfortunately Mr Hannikainenisalso
scheduledtoappearasawitnessandtheUnionadvisorina
proceedingbetweentheUnionandtheCollegeatthe
OntarioLabourRelationsBoard OLRBNo 2866 91U on
September˚29 1992 Inthecircumstances weareseeking
anadjournmentofthegrievancehearingtoadatemutually
convenienttotheparties andthemembersoftheboardof
arbitration

Thebackgroundtotheschedulingproblemsfor
Mr˚Hannikainen areasfollows Theproposedhearingdate
ofSeptember29 1992withrespecttoMr˚Hannikainens
grievancewasagreedtobytheUnionandtheCollegeinor
aboutMay 1992 TheproceedingattheLabourRelations
BoardcommencedonJune3 1992andthepartiesagreedto
provideavailabledatesforthecontinuationofthat
proceeding CounselfortheUnioninthatmatteradvised
theBoardaboutavailabledates includingSeptember29
1992 withoutconsultingwithMr˚Hannikainen Onor
aboutJune16 1992theBoardconfirmedcontinuationdates
ofSeptember11 29and30 1992

Mr HannikainenisrequiredtoattendtheBoard
proceedingsasawitnessandastheUnionadvisorto
counsel Mr Hannikainenisrequiredtogiveevidenceon
September29and30 1992 andasummonshasbeenissued
tocompelhisattendance Acopyofthesummonsis
enclosedforyourinformation

ThenoticeofhearingwithrespecttoMr Hannikainens
grievancewasissuedonoraboutJune24 1992andreceived
bytheUniononoraboutJune29 1992 Atthattime the
continuationdates includingSeptember29 1992 had
alreadybeenconfirmedbytheLabourRelationsBoard The
filewasreferredtothisfirminlateAugust 1992

WeadvisedtheCollegebyletterdatedSeptember9 1992
thatwewouldbeseekinganadjournmentofthehearing



scheduledforSeptember29 1992becauseMr˚Hannikainen
wasrequiredtoattendattheOntarioLabourRelations
Board CounseltotheCollege Mr GuyGiorno responded
byletterdatedSeptember14 1992refusingtoconsenttothe
adjournment Followingatelephoneconversationbetween
counsel Mr Giornoconfirmedbycorrespondencedated
September17 1992thattheCollegewouldnotconsentto
adjourningthehearingofMr˚Hannikainensgrievance

Ifnecessary wewillpursuetherequestforanadjournment
atthecommencementofthehearinginTimminson
September29 1992 Weintendtorelyonthedecisionsin
ShoppersMeatMarketsLtd 1984 16LAC 3d 184and
LevysBread 1976 13LAC 2d 243insupportofour
requestfortheadjournment Wewillalsotaketheposition
thatthereshouldbenoorderofcostsagainsttheUnionwith
respecttotheadjournment inviewofthecircumstances
givingrisetotherequestandourearlynoticetotheCollege
oftherequest See ShoppersMeatMarketsLtd pp 187
189 However ifwearerequiredtoattendtoargueforthe
adjournmentinTimmins wewilltakethepositionthatthe
Collegeshouldpaycostsforrefusingtoconsenttothe
Unionsreasonablerequest

IlookforwardtoMr Giornos responsetothesesubmissions
todetermineif thequestionofadjournmentcanberesolved
priortoSeptember29 1992

ItwillbeseeninthethirdmainparagraphofMr Colemansletterthatasummonswas

issuedbytheOLRB toensureMr Hannikainens attendanceattheOLRB hearings

scheduledforSeptember29and30 AcopyoftheSummonstoWitnesswasattachedto

thefacsimilesenttotheChairandisdatedSeptember17 1992

Fortunately thethreeBoardmembersscheduledfortheSeptember29hearingin

theinstantmatterwere alsoinattendance atanotherarbitrationhearinginSudburyon

September22 Mr˚ColemansletterandcopyoftheSummonswerefaxedtotheChair

inSudburywho uponlearningofthisdevelopment contactedMessrs Coleman and
GiornotogaintheiracceptancethatthehearinginthismatterbeconvenedinToronto

ratherthaninTimmins Naturally thegrievorwasexpectedtobeinTorontoon

September29andbothcounselsarelocated inToronto Further withouttheconsentof



bothpartiesagreeingtoanadjournment thisBoardhadnoalternativebuttoconvenea

hearingtohearsubmissionsconcerningtherequestforadjournmentaswellas

submissionswhynoadjournmentshouldbegranted TheEmployerconsented to

relocationtoTorontofromTimminsbecauseoftheunusualcircumstances surrounding

thishearingbutpointedoutthat indoingsoitwastobeunderstoodthatitwaswithout

prejudicetoitspositionthatallLocal653grievancesshouldbeheardwherethecollege

islocated TheUnionlikewiseconsentedtohavethehearinginToronto Itwasfurther

agreedthatthehearinginTorontowouldconveneat9am inorderfor thepartiesto

makesubmissionsconcerningtherequest foradjournmentpriortothetimescheduled

forcommencement oftheOLRB hearing Itwillbenotedonthefaceofthecoverof

thisdecisionthatthegrievorandMr Camp ChiefSteward wereinattendancefor

approximatelytwentyminuteswhentheyhadtoleavethehearingtoattendthe

proceedingsattheOLRB

TheUnionsubmittedattheSeptember29hearingthatitseekstohavethematter

adjourneduntilaconvenientmutuallyacceptabletimeisavailableforallparties The

grievorisscheduledtobeanadvisorattheOLRB hearingandisrequiredtoappear

asawitnessbothonSeptember29and30 CounselfortheUnionsubmittedthatthe

grievorisentitledtoafairhearingandifheisnotgranted suchhearingheisdeniedhis

rightstopresenthiscase Further thereisnoprejudicetotheEmployerbecauseitis

notadismissalsituation Further theUniongavetheEmployeradvancenoticeand

anyexpensesincurredbytheEmployercouldhavebeenavoidedbyconsenttoan

adjournment

TheEmployersubmittedthatitvigorouslyopposesanyadjournmentinthiscase

Furthermore counselarguesthereisprejudicetotheEmployerbecausethegrievance

seekssalaryandinterestpaymentsandthelongerthismatterisdelayedthegreaterthe

financialexposurebecomestotheEmployer Further thegrievorclaimsthathe

enrolledinaprogramunderprotestandheseeksreimbursementforthecostofthat

program Thatistosay thegrievorseeksreimbursementplusinterestandretroactive

paywhichareallcostitemstotheEmployer



AttheconclusionofthehearingtheBoardruledthatitwouldreserveon

renderingitsdecision TheissueiswhetherornotthisBoardoughttograntan

adjournmenttotheproceedingstoawaitamutuallyacceptablehearingdate Ascanbe

seenfromthecommentsandcorrespondencethathasbeenreproducedabove the

Employer takesthepositionthat theBoardoughtnotadjournthematterbuttodismiss

thegrievance whereas theUniontakesthepositionthattodenytheadjournmentand

dismissthegrievancewouldbeadenialofthegrievorsrightstoahearingintohis

grievance

CounselreferredtheBoardtoanumberofpriordecisions Theyare

ReSchere GC Ltd andCanadianFoodandAlliedWorkers
1976 11LAC 2d 379 OSheaUnion Local175

ReLevysBreadandBakery ConfectionaryWorkers
1976 13LAC 2d 243InternationalUnion Local181

Weatherill

ReCanadaPost CorporationandLetterCarriersUnionofCanada
1987 32LAC 3d 86 PC Picher

ReFlamboroDownsHoldingsLtd andTeamstersLocal879
1979 24OR 2d 400 Ont Div Ct RobinsJ

ReCambrianCollegeandOntarioPublicServiceEmployees
May25 1989 unreportedarbitrationawardofUnion

DH˚Kates

ReShoppersMeatMarketsLtd MetroProvisions andUnited
FoodandCommercialWorkersInternationalUnion Local633
1984 16LAC 3d 184 Solomatenko

ReHawkerSiddeleyCanadaInc OrendaDivisionand
1989 7InternationalAssociation ofMachinists Lodge1922

LAC 4th 172 Gorsky

ReNorthernCollegeandOntarioPublicServiceEmployeesUnion
August31 1987 unreportedarbitrationawardofKM

Burkett Hannikainengrievance



ReNorthernCollegeandOntarioPublicServiceEmployeesUnion
January17 1991 unreportedarbitrationawardofMG

Mitchnick Hannikainengrievance

ReNorthernCollegeandOntarioPublicServiceEmployeesUnion
June6 1991 unreportedarbitrationawardofKM Burkett
Hannikainengrievance

ReNorthernCollegeandOntarioPublicServiceEmployeesUnion
June26 1991 unreportedarbitrationawardof

M˚Teplitksy Hannikainengrievance

ReNorthernCollegeandOntarioPublicServiceEmployeesUnion
August27 1991 unreportedarbitrationawardofM

Teplitsky Hannikainengrievance

ReNorthernCollegeandOntarioPublicServiceEmployeesUnion
March11 1992 unreportedarbitrationawardofM

Teplitsky nogrievorsnameinawardbutCounselinformed
theBoardthat itisagrievanceofMr˚Hannikainen

ReNorthernCollegeandOntarioPublicServiceEmployeesUnion
April7 1992 unreportedarbitrationawardof

M˚Teplitsky Hannikainengrievance

TheEmployerallegesthatthegrievoristrying tobethemasterofthese

proceedings HeknewbymidJunewhentheOLRB sentoutitsnotices includinga

copyofthenoticetohim thatthehearingforthatbodywasSeptember29andhe

likewise knewthatthisarbitrationhearingwastoproceedonthatsame day However

nothingwasdoneuntilSeptember9whenCounselfortheUnionwrotetheEmployer

seekinganadjournment TheEmployerpointsoutthattherehadbeennorequest for

anadjournmentbeforetheOLRB butthat insteadtheonlyrequestforan

adjournmentcamebeforethisBoardofArbitration Accordingly theEmployer

maintainsthatthegrievorplannedtoorchestratetheseproceedingstogetherwiththat

oftheOLRB tohisconvenience Counselreferred ustoanearlierdecisionwhere

ArbitratorTeplitskycommentedonthispointinhisunreporteddecisiondatedApril7

1992whereinhestated



Mr Hannikainensviewisthatheisthemasterofthe
procedurewhichis tobeutilizedinanygrievanceinwhich
heisaparty ForhimthismeansanoralhearinginTimmins
orinToronto Heholdsthisviewregardlessofthenatureof
theissuesindisputeandregardlessofthecost

Hecontinuedtowrite

InthepastIhaveattendedalongwiththeother
membersoftheBoardandcounselinTimminstoadjudicate
grievancesinvolvingMr Hannikainen Inmyexperience
thesegrievancesrarelyraiseanyissueofcontrovertedfact
Anoralhearingisessentialwheneverthefactsarein
dispute Credibilitycanonlybedeterminedafteran
opportunitytocross examineandreexaminewitnessesis
affordedtheparties

Wherenoissueofcontrovertedfactexists anoral
hearingisnotessential Argumentsoflaw canbemadein
writingorbytelephoneconference Muchbusinessofthe
courtstodayisconductedwithouttherequirementof
counselandthepartiesattendingbeforetheCourt

ArbitratorTeplitskywasoftheviewthathealongwiththerestoftheBoardand

counseloughtnotbecompelledtotraveltoTimminsunlesstherewerecontroverted

factsinissue Tothatextent hesoughttohavecounselreceiveinstructionswithrespect

tothefactssurroundingthematter However thegrievorfailedtoadvisehiscounsel

andthereforethearbitratorwasunabletodeterminewhethertherewerecontroverted

factsinissue Asaconsequence thearbitratoradjournedthehearing andsinedie

directedthegrievortoadvisehiscounselwithinfifteendaysfailingwhichtheBoard

wouldconsiderwhetherornotthegrievancewastobedismissed

TheEmployerreferredtheBoardtoseveralotherarbitrationcasesinvolvingthe

grievorforthepurposeofdemonstratingthatthegrievorisvery familiarwithand

knowledgeableofthegrievancearbitrationprocess ArbitratorTeplitskywasagain

chairinganarbitrationboardinvolvingthegrievor decisiondated27August1991

whereinthepartiesconsentedtoproceedingbywayofatelephoneconferencecall The



factsinthatcase weretheEmployerhadpostedasenioritylistwhichwasdefacedbyan

unknownpersonorpersonsbywritingbesidethegrievorsnameacommentthatthe

Boarddecidednottorepeat Whenthegrievorlearnedofthisoccurrencehepromptly

advisedtheEmployerandthedefacedlistwasremovedandinsertedinafile

Subsequently aprofessorreturningfromaleaveaskedforacopyofthesenioritylist

andthroughsomeinadvertenceofanofficepersonacopyofthedefacedlistwasgiven

outwhichcametotheattentionofthegrievor Thegrievorclaimedthathewasbeing

harassed intimidated embarrassed orotherwisebeingcompelledtoundergo

discomfortbecauseofthis Asaconsequence toavoidfurtherproblems theEmployer

retainsoriginalsinasecurefileandonlypostsacopy Ifthecopyisdefaceditis

discardedandnewcopiesaremadefromtheoriginals Whiletheofficepersonwas

found tobenegligenttherewasnotanylackof intheEmployerandtheBoardbonafides

concludedthatadeclarationofacontractualbreachoftheCollectiveAgreementwas

notwarrantedandthegrievancewasdismissed

InyetanotherarbitrationinwhichMr Teplitskyactedaschairman dated

26˚June 1991 theBoardgaveoralreasonsatthehearinganddismissedthegrievance

Itwouldappearthatthematterindisputeinvolvedamissingnameplate Apparently a

Dr ToorwasunabletoobtainanofficenameplatewhereupontheDeanaskedthe

grievorif hehadthenameplatewhereupon thegrievordeniedhavingsame Later in

themainreceptionareaDr Toorwasaskingabouthisnameplatewhereupononce

againthegrievoroverheardtheDeansaythathethoughtthegrievorhadhis

nameplate Becausethistimethestatementwasmadeinfrontofothersthegrievor

concludedthattheDeandeliberately intendedthat thegrievorwassomehowinvolved

inmischiefwhichthegrievorallegedintendedtodenigrateandharasshimand

thereforehefiledhisgrievanceagainst theDean Asstatedabove thegrievancewas

dismissedbyoralreasonsatthehearing

InanothergrievanceinvolvingthegrievorchairedbyMr BurkettdatedJune6

1991 thegrievorfiledagrievanceclaimingthattheEmployerhadmadeadeductionof



10282fromhissalarycheque TheBoardinthatcasedismissedthegrievancebased

onapplicationoftheDeMinimusRule
InyetanotherarbitrationchairedbyMr Mitchnick datedJanuary17 1991 the

grievorclaimedlossofincomewhentheEmployerswitchedfrompayingsalariestwice

monthlytobiweekly Thegrievorallegedthatthischangeresultedinthegrievors

annualsalarybeingreducedby 80388 Thegrievorreceivedthemoneybuttherewas

adelayofeightdaysinreceivingthat 80388whichformedthebasisofthegrievance

TheMitchnickBoarddismissedthegrievanceclaimingthatsuchadelaywaswithina

reasonableperiod

Thereisyetanotherarbitrationinvolvingthegrievor againArbitratorBurkett

chairingthehearingwhichisdated December31 1987 TheBoardconfirmeditsoral

rulingdismissingthegrievancebygivingwrittenreasonsinaneight pageaward

WeagreewithCounselfortheEmployerthatMr Hannikainenhasexperiencein

filinggrievancesandproceedingtoarbitration Asstatedearlier somearbitratorshave

commentedwithrespecttothegrievorattemptingtobemasterofthe

grievance arbitrationprocess That however withrespect doesnotlesseninanyway

thegrievorsrighttohavehisgrievancesarbitrated beforeaboardofarbitration

However thesubmissionsoftheEmployertotheeffectthatthegrievorhasadefinite

planwithrespecttocontrollingthearbitrationprocessassumesmuchforce Ifindeed

thegrievorhassetoutonsomeplanordesigntocontrolthearbitrationprocess atthe

expenseoftheparties andothersinvolved onemusttakethesecircumstancesinto

consideration

Requestsforadjournmentshavegonebothways Inthe caseLevysBread supra

theEmployersoughtanadjournmentwhenitscounsel throughinadvertence

committedhimselftoattendancebeforetheprovincialcourtonamatterwhichhad

beenmarkedpreemptory TheBoardinthatcasegrantedtheadjournmentoverthe

vigorousobjectionoftheUnion TheBoardwentoninthatcasetonotethattherewas

nosuggestionthatanadjournmentwouldprejudicethepartiesbecausethemattertobe



resolvedwasoneofinterpretation WhiletheUnionwasseekinggeneraldamagesas

wellasinterest thosematters accordingtotheBoard couldbedealtwithwhenthe

matterwasheardonitsmerits Similarly inthe case theShoppersMeatMarket supra
hearingwasscheduledforWednesday September12 1984atwhichtheUnion

attendedandwaspreparedtoproceed However thesonofthepresidentofthe

companyappearedwhowasnotanemployeeofthecompanytoinformtheBoard that

hisfatherhadbeenhospitalizedonSaturdayandwasinintensivecareonthedayofthe

hearing InconsideringwhetherornottograntanadjournmenttheBoardcanvassed

theissueofnaturaljusticewhichisalwaysanimportantissueintheseproceedings

TheBoardin statedatp 186Shoppers

Thecrucialquestioniswhetherornot inaccordancewith
basicprinciplesofnaturaljustice eachpartyhasbeen
grantedthefullopportunitytopresentitscaseand
participateinahearing Theimportanceofthatprinciple
hasbeenhighlightedinarecentunreporteddecisionofthe
DivisionalCourtofOntarioReHerMajestytheQueeninright
ofOntarioandOntarioPublicService Employees Unionetal

April13MinistryofCorrectionalServicesandTaffinder
1984 Inthatcase counselfortheemployerhad
inadvertentlymadeanerrorastothedateofthehearing
TheGrievanceSettlementBoardsrefusaltograntan
adjournmentthereinwasoverturnedbytheDivisionalCourt
which althoughacknowledging thattheboardwasmaster
ofitsownprocedure expressedconcern withthegeneral
principlethatanopportunitytobeheardmustbegivento
thepartytoanyproceeding andthisprinciplewas
incorporatedintheCrownEmployeesCollectiveBargaining

RSO 1980 c 108 The importofthatprinciplefortheAct
casenowbeforemeisnotinanymannerlessenedbythefact
thatitisnotexpresslyincorporatedintoeitherthecollective
agreementortheLabourRelationsAct

Intheresultthehearingwasadjournedtoalaterdate
Asstated earlier therehavebeensituationswhereadjournmentshavenotbeen

granted In theissuebeforetheBoardinvolvedadischargeCanadaPostsupra
grievance ThehearingwastocontinueonJune18 1987buttheEmployer bywayof



telegram informedtheBoardthatallofitscounselandpotentialwitnesseswere

involvedindealingwithstrikeactivitythatwasthenunderway Therefore the

Employerinformedthearbitratorthat itwouldbeunabletoattend Incitingthe

DivisionalCourtin case itwasnotedthatthecourthadFlamboroDownsHolding supra
upheldtheOntarioLabourRelationsBoarddecisiontorefusetograntanadjournment

ofascheduledhearingtoadateconvenienttothenewlyretainedcounselforthe

Employer Asaconsequence therewasnoadjournmentandthearbitratorwentonto

orderthereinstatementofthegrievorwithfullcompensation

Inthe case theapplicationforjudicialreviewFlamboroDownsHoldings supra

wasaclaimofrefusalordenialofnaturaljusticewhentheBoardrefusedtograntan

adjournment Mr JusticeRobinsspeakingfor thecourtstatedatpages404and405as

follows

Clearly anadministrativetribunalsuchastheLabour
RelationsBoardisentitledtodetermineitsownpractices
andprocedures Whetherinagivencaseanadjournment
shouldorshouldnotbegrantedisamattertobedetermined
bytheBoardchargedasitiswiththeresponsibilityof
administeringacomprehensivestatute regulatinglabour
relations IntheadministrationofthatstatutetheBoardis
requiredtomakemanydeterminationsofbothfactandof
lawandtoexerciseitsdiscretioninavarietyofsituations In
thecaseofarequestforadjournment itismanifestly inthe
bestpositiontodecidewhether havingregardtothenature
ofthesubstantiveapplicationbeforeit theadjournment
shouldbegrantedorwhethertheinterestsoftheemployer
theemployeesortheunionwho asthecasemaybe oppose
theadjournmentshouldprevailover thepartyseekingit As
amatterofjurisdiction itisfortheBoardtodecidewhether
itshouldadjournproceedingsbeforeitandinwhat
circumstances

Thisisnottosaythattherecannotbesituations in
whicharefusaltograntanadjournmentmight amounttoa
denialofnaturaljustice Therearecircumstancesinwhich
thatmightbeso see forexampleR v OntarioLabour

1970 3ORRelationsBoard Exp NickMasneyHotelsLtd
461 13DLR 3d 289 CA ReGillLumberChipman 1973
Ltd andUnitedBrotherhoodofCarpenters JoinersofAmerica



1973 42DLR 3d 271 7NBR 2d 41LocalUnion2142
Itisnecessarytoexaminethefactsofeachcasetodetermine
ifthetribunalacted asitmust inafairandreasonableway
Itmust ofcourse complywiththeprovisionsofthe

1971 Ont c 47 andaffordStatutoryPowersProcedureAct
thepartiestheopportunitytobepresentandberepresented
iftheywish bycounsel Butapartywhohasadequate
noticeofthehearingdoesnothavearighttoan
adjournmentandisnotentitledtoinsistononeforhis
convenienceortheconvenienceofhisrepresentative Itis
fortheBoard todeterminewhethertoadjournonthebasis
oftheobviousdesirabilityofspeedyandexpeditious
proceedings inlabourrelationsmatters thebackgroundof
theparticularcase theissuesinvolved thereasonforthe
requestandotherlikefactors

Weareallagreedthatitcannotbesaidinthe
circumstancesofthiscasethattheBoardconducteditself in
anyarbitraryfashionordeniednaturaljustice TheBoard
asitsdecisionmakesplain consideredthesubmissionsfor
adjournmentanddecided forreasonsalreadyreferredto
nottoaccedetotherequest

Inlightofalloftheforegoing theBoardistornbetweentwocompetinginterests The

EmployerurgestheBoardnottogranttheadjournmentwhereastheoppositeviewis

takenbytheUnion Givenallofthecircumstancessurroundingthisissue thereare

certainfactorswhichjumpoutforconsiderationbythisBoard Weacknowledgethat

thegrievoriswell versedinlabourrelationsmattersandintheprocessingof

grievances Hehasfiledanumberofgrievanceswithinthepastcoupleofyears some

ofwhich accordingtothetenorofthearbitrationdecisions areofquestionablemerit

Further thegrievorwasinformedinJunethattheinstantproceedingsweretotake

placeonSeptember29 1992 However heelected forwhateverreason toforego

notifyingtheUnionofthisconflictuntilshortlybeforeUnionCounselwrotetothe

EmployeronSeptember9requestinganadjournment Exchangesbetweencounsel

werequitevigorousuntilSeptember17 1992whentheEmployerabsolutelyrefusedto

anyadjournmenttakingplace Furthermore asEmployerCounselpointedout ithad

beentheintentionofthepartiestoproceedwithbothmattersonthesameday Whileit



istruethatUnionCounselwhoappearedatthehearingreceivedthefilelateinAugust

wedonotdoubttheveracityoftheEmployersCounselinthisregard

Whatisperhapsmostcomplexingisthat followingtheconversationbetween

bothcounselonthemorningofSeptember17 1992therewasasummonsissuedbythe

OLRB fortheattendancebythegrievorattheOLRB hearingscheduledfor

September29and30 1992 Thisissomewhatcomplexingbecauseitwillbe

rememberedthattheOLRB hearingalsotookplaceonSeptember11 1992butthere

wasnosummonsissuedconcerningthegrievorsattendanceonthatdate Having

regardtothismatterinandofitself theEmployers assertionthatthegrievorwantsto

bemasterofthisBoardsproceedingstakesonconsiderableforce Itbecomesextremely

suspicious whenthegrievorissummonsedtotheOLRB hearingforthe29and30th th

onthesamedaythattheEmployerhadflatlyrefusedtoadjourn thisarbitrationhearing

andthisisespeciallysowhenthegrievorsexperienceinthesemattersisweighed

Addedtothiscomplexity regardingtheissuanceofthesummonsbytheOLRB

weareremindedofMr JusticeRobinscommentsin whereinhestatesFlamborosupra

thatapartyorhisrepresentativeisnotentitledtoadjournmentforhisconvenienceor

theconvenienceofhisrepresentative Ifthegrievorhadactedmoreexpeditiouslyin

requestingtheadjournment asindeedhehadregardingtheJune15 hearingdateth

otherconsiderationswouldapply However givenallofthecircumstances

surroundingthismatterwearedriventotheinescapableconclusionthat thegrievor

soughttobemasterofthisproceedingforhisconvenience Whenitappeared thathis

effortstohavethisproceeding adjournedonSeptember29werenotsucceeding a

summonstoattendtheOLRB hearingwasconvenientlyissuedtocompelhis

attendancethere However asstatedearlier nosuchsummonswasissuedtorequire

hisattendanceattheOLRB hearingonSeptember11 Theonlyreasonableconclusion

thatonecanarriveatisthatthegrievororchestratedtheissuanceofthesummonsto

attendtheOLRB hearingonSeptember29 and30 inordertocircumventhavingth th

toattendtheinstanthearingonthe29 Wemustconcludethereforethatthegrievorth

soughtanadjournmentoftheinstantproceedingforhisconvenience



Furthermore wewereinformedthatanearlierhearingintheinstantsituation

hadbeenagreedtobythepartieswhen thisdisputecouldhavebeenheard TheBoard

wasinformedthattheUnionandtheEmployerhadconfirmedbywayofmemorandum

fromtheEmployerdatedFebruary13 1992thatthepartieswereavailable toattendan

arbitrationhearingonJune15 However onFebruary24thegrievorsentafaxtothe

PresidentandChiefStewardoftheUnionstatingthatJune˚15wasnotsuitableto

attendahearinginthismatter NoreasonsweregiveninthefaxwhyJune15wasnot

suitablenorwerereasonsgivenatthehearingonSeptember29

AftercarefullyconsideringthesubmissionsofthepartiestheBoardconcludes

thattheEmployerspositionthatthegrievancenotbeadjournedoughttobeaccepted

Weareconvincedthatthegrievorknewexactlywhathewasdoingwhenhesoughtan

adjournmentofthishearingforSeptember29 1992 Itwassimplynotconvenientfor

himtoattend Whenitbecameapparent thathisrequestforadjournmentwasnot

goingtosucceedasummonsforhisattendancebeforetheOLRB wasissued Further

thegrievorsexperienceinprocessinggrievanceswasnotdenied Hiscommunication

totheUnionPresidentandChiefStewardonFebruary24thatJune15 wasnotth th

suitabletoattendahearingconfirmsthathewasfullyapprisedofunfoldingevents

relatingtotheprogressofhisgrievance Further wewereprovidedwithacopyofthe

noticeoftheSeptember11 29 and30OLRB hearingsissuedbytheRegistrar Ms

TAInnissinJune 1992whichcopiedthegrievorasoneofthepersonstowhomthe

noticewasaddressed BoththeinstanthearingandtheOLRB hearingforSeptember

29wereestablishedinJune 1992yetarequest foradjournmentoftheinstanthearing

onlycamewithMr ColemansletterdatedSeptember9 Werepeat thegrievordecided

itwouldnotbeconvenienttoattendtheinstanthearingonSeptember29andpursueda

coursetoeffectthatend InthesecircumstancesthisBoardadoptstheEmployers

positionthatanadjournmentoughtnotbegranted

Havingdeniedtherequestforadjournment theBoardhasnotbeenunmindfulof

therightsthatbelongtoanypartyforareasonableandfairhearing Indeed suchrights



havebeenforemostinourminds However wemustconcludethatinthe

circumstancesofthiscasesuchrightsmustbeassessedinlightofallthecircumstances

Theadjournmentrequest isdeniedandthegrievanceisdismissed

DatedatKingston Ontario this 20thdayof May 1993
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