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ONTARIO PUBLICSERVICEEMPLOYEESUNION
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AHEARINGINRELATIONTOTHISMATTERWASHELDATOTTAWA ONTARIO ON
FEBRUARY2 1995 UNANIMOUSPRELIMINARYAWARDDATEDFEBRUARY21 1995
FURTHERHEARINGATOTTAWA ONTARIOONOCTOBER5 1995



AWARD

ThisBoardofArbitrationissued aPreliminaryAwardonFebruary21 1995inwhichitunanimously
concludedthatithadjurisdictiontodealwith thebalanceoftheGrievancesetoutinthatAwardat
pages10and11 Itreads

Giventheforegoingdeterminationsastoabsenceofjurisdiction theBoardwould
concludethatthefollowingelementsofthegrievancearewithinitsjurisdictionto
determineandarenotbarredbys 332

1 Thecalculationsofmoniestobedeductedandtheformulaforthatcalculation

2 ThecharacterizationoftheProfessional DevelopmentLeaveaswhollyapaidleave
orpartiallyanunpaid leavetowhichotherprovisionsoftheProgrammayapply

3 Whetheranindividualwhoisonsucha leaveisatworksoastobe requiredtosuffer
anunpaidleavedaypursuanttotheprogramonDecember24 1993

TheBoardrulesbasedonalloftheforegoingthatitdoesnothave thejurisdictiontodeal
with paragraph 3and 6ofthegrievanceassetout above Thatjurisdictionrestswith the
Adjudicator insofarasthegrievanceraisesissuesrelatedtopoint4ofs 27 2 oftheActas
tothe programbeing fairandequitableinitsapplicationtoallemployees Beyondthis
specificholdingandtheothermattersdealtwithabove thisBoarddoeshavesome
jurisdictiontohearthismatter

Thepartiesaredirectedtotakethisawardanddetermineiftheywishtoproceedwiththe
grievanceonthebasisofit CounselaretoadvisethechairpersonoftheBoardinwritingof
theirdesiretoproceedwiththehearingonthemeritswithin30daysofthedateherein The
Boardwillproceedtofixadateforthecontinuationofthesemattersifwrittennoticeofa
desiretodosoisreceivedwithinthirtydays

Itispursuant totheforegoingdeterminationsofthePreliminary Awarddeterminingourjurisdiction
thatthematterproceededbeforeusonOctober5 1995 Atthathearing theparties
stipulatedthefactsonwhichtheybasedtheirargumentandfiledanadditionalsetofExhibitswith
us beingExhibits9through16 ItistheprimarysubmissionoftheUnionthatthecalculationofthe
moniesdeductedfromtheGrievorisincorrectasissetoutinitem1ofthePreliminaryAwardquoted
above InconnectionwiththatsubmissionitwasarguedthattheGrievorwhileawayfromtheregular
workplaceonaprofessionaldevelopment leavewasnot atwork assetoutinitem3above

OnNovember16 1992 theGrievormadeanapplicationforprofessionaldevelopmentleaveonthe
standardformusedbytheCollegefiledasExhibit 9 Theapplicationwasmadepursuanttothe
CollegesLeavePolicyfiledasExhibit10 Thegrantoftheleavewassentinaletterfromthe
PresidentoftheCollegetotheGrievordatedMarch11 1993andfiledasExhibit11 Itwasafterall
oftheseeventshadtakenplacethattheSocialContractAct 1993 theAct whichwasthesubject
ofthePreliminaryJurisdictionalAwardcameintoforce Itwasaconsequenceofthatlegislationand
thedevelopmentoftheCollegesFailsafeProgramwhich wasfiledasExhibit3 theGrievorreceived
amemorandumfiledasExhibit12indicatingthattheCollegewouldberequiredtorecoverthe



equivalentofsixdayspayfromemployeesontheCollegespayrollasatMarch31 1994 Itwas
statedin thatmemo

Yourdeductionistobeproratedbasedonthepercentage ofearningsyouarereceivingduringyour
ProfessionalDevelopmentLeaveofAbsence

Exhibit12

ItistheapplicationofthismemorandumtotheGrievorscircumstances whichisatthenubofthe
currentdispute TheUnionfileditscalculations inExhibit 14
SOCIALCONTRACT
PAYSUMMARY

GeorginaHancock

September1 1993 AnnualSalary 6309700

DailySalary@261workingdaysperyear 24175

Valueof6unpaid Rae days 145050

SocialContractdeductionsactuallymade
September1 1993toDecember31 1993 48741

SocialContractdeductionsactuallymade
January1 1994toMarch31 1994 58020

TotalSocialContractDeductions 106761

September1 1993toDecember31 1993 202

Numberofdays recovered from
January1 1994toMarch31 1994 240

Totaldaysrecovered 442

Calculationofdaysanddollarswhichshouldhavebeenrecoveredonaproperproratabasis

6dayswereallottedover7months September 1993toMarch
1994

Only3monthswhereGeorginawasatwork

Pro ratedcalculationofdaysanddollarsowing

37X6days 257days

@ 24175daythetotaldollarvalueis



257x 24175 62130

ActualdeductionsperPayStubs 106761

NetDifference 44631

Exhibit14
TheCollegefileditscalculationinExhibit16

GEORGINAHANCOCK 09274

SocialContractUnpaidLeaveDays

24December1993 63097x1 24175x55 261

TOTAL 13296 ProfessionalDevelopment@55

StudyWeek 28February to04March 1994 5days

ReturnedfromProfessional Development January01 1994

63097x5 120875
261

TOTALforUnpaid LeaveDaysshouldbe 13296
120875
134171

TOTALDeductedbyPayroll SepttoDec 1993 48741
JantoMar 1994 58020

106761

Exhibit16

Itcanbeseenbytheforegoing calculationsthattheGrievorwasonherProfessionalDevelopmentLeavefor
the periodbetween September1andDecember31 1993 DuringthatperiodaSocialContractdaywas
assignedtobetakenonDecember24 1993 TheGrievorreturnedtoherregularteachingactivitiesatthe
CollegeasofJanuary1 1994andtaughtduring thesemesterrunningthroughtoMarch31 1994 Inthat
periodfive Rae days wereassigned DuringtheperiodoftheProfessional DevelopmentLeave theGrievor
waspaid55 ofhersalarypursuant tothe provisionsofArticle20ofthe CollectiveAgreement Onher
returntoregular teachingdutiesonJanuaryl1994shewaspaid100 ofhersalary
Insupportofitsposition itwasarguedonbehalf oftheUnionandtheGrievorthat theissueisoneastowhat
prorata meansasitisdiscussedinthememorandumandasprovidedforin theCollegesPlan Itwas

submittedthatfundamentaltoits positionwasthattheProfessionalDevelopmentLeavemeantthatthis
employee wasona leavefromwork Asa consequencenoworkwasbeingperformedandtheGrievorcould
notbeassigned a Rae dayonDecember24 1993 Therefore thecalculationoftheproratadeduction
printedinExhibit12isincorrectandthe Grievorisentitledtocompensationinthe amountof 44631as
shownonExhibit14



Insupportofitspositionreferencewasmadetothefollowingcases

Anunreported decisionbetweenTrentUniversity CanadianUnionofEducationalWorkers
Local8adecisionbyArbitratorStarkmandatedMay16 1994 Anunreporteddecision
betweenTheVictorianOrderofNursesOttawaCarletonBranch OntarioNurses
AssociationadecisionbyaBoardofArbitrationchairedbyArbitratorBrowndatedOctober
11 1994

Insupportofitsposition itwasarguedonbehalfoftheCollegethattheonlyprorationwhichwasrequired
wasasaresultofthefactthatthesalarypaidtotheEmployeewasonly55 ofthesalaryfortheperiodofthe
ProfessionalDevelopmentLeave Itwassubmitted thattherewasnoneedtorefertotheprovisionsoftheFail
SafeAgreement Whatwasrequiredwasa characterizationofthenatureofaProfessionalDevelopmentLeave
asfoundinArticle20oftheCollectiveAgreement Itwassubmittedthatthepropercharacterizationofthat
provisionwasthatitwasnota leavefromworkbuta leavefromteachingandtheactivitywaspaidatonly55

oftheteachingactivity ItfollowedthatiftheEmployeewas atworkthentheCollegehaddonetheprorata
calculationoftheappropriatedeductions forthe Rae days reflectingthelowerincomefortheSeptemberto
DecemberperiodcorrectlyassetoutinExhibit

16 Insupportofitspositionreferencewasmadetothefollowingcases

ReTorontoElectricCommissioners 41LAC 4th 80 Schiff 1994 Anunreporteddecision
betweenNorthernCollege OntarioPublicServiceEmployeesUnionadecisionbyaBoard
ofArbitrationchairedbyArbitratorMitchnickdatedFebruary17 1995 Anunreported
decisionbetweenCambrianCollege OntarioPublicServiceEmployeesUnionadecisionby
aBoardofArbitrationchairedbyArbitrator Burkettdated January31 1995 Anunreported
decisionbetweenAlgonquinCollegeandOntarioPublicServiceEmployeesUnion Local415
adecisionbyArbitratorONeildatedJune13 1994

TherelevantprovisionsoftheCollectiveAgreementreadasfollows

Article20
PROFESSIONALDEVELOPMENTLEAVE

2001 TheCollegerecognizesthatitisintheinterestsofemployees studentsandtheCollegethat
employeesaregiventheopportunitybytheCollege topursueCollege approved professional
developmentactivitiesoutsidetheCollegethroughfurtheracademicortechnicalstudiesorin
industrywheresuchactivitieswillenhancetheabilityoftheemployeeuponreturntothe
Collegetofulfilprofessionalresponsibilities

2002 Tothatend eachCollegewillgrantaminimumoftwopercentoffull timemembersofthe
academicbargainingunitoftheCollegeconcernedwhohave beenmembersofthebargaining
unitforaperiodofnotlessthansixyears andanadditionalonepercentoffulltimemembers
oftheacademicbargainingunitoftheCollegeconcernedwhohavebeenmembersofthe
bargainingunitforaperiodofnotless than15years tobeabsent onprofessionaldevelopment
leaveatanyonetimeinaccordancewiththefollowingconditions



i thepurposeoftheleaveisforCollege approvedacademic technical industrial
orotherpursuitswheresuchactivitieswillenhancetheabilityoftheteacher
counsellororlibrarianuponreturntotheCollege

ii asuitablesubstitutecanbeobtained
iii theleavewill normallybefora periodoffromoneto12months

iv theemployee uponterminationoftheprofessionaldevelopmentleave will
returntotheCollegegrantingtheleavefora periodofatleastoneyear failing
whichtheemployeeshallrepaytheCollegeallsalariesandfringebenefits
receivedbytheemployeewhileonprofessionaldevelopmentleave

v thesalarypaidtotheemployee willbebasedonthe followingscale 55 of
theemployeesnormalsalaryincreasingbyfivepercentperyearaftersixyears
ofemploymentwith theCollegeconcernedtoamaximumof70 ofthe
employeesnormalsalaryafternineyears Itisunderstoodthatthe Colleges
paymentissubjecttoreductioniftheaggregateoftheCollegespaymentand
compensationorpaymentsfromothersourcesduringthe periodexceedsthe
amountoftheemployeesnormalsalary Theamountandconditionsof
paymentwillbeproratedforshorterleaves

vi Applicationsfor professionaldevelopmentleavewillbesubmittedinwriting
containingadetailedstatementofthenatureoftheproposedleaveandits
perceivedbenefittotheCollegeandtheemployee totheChairofthe
Departmentatleastsixmonthspriortothecommencementdate

vii AllapplicantswillbenotifiedinwritingbytheCollege Presidentastothe
dispositionoftheirapplicationforprofessional developmentleave

viii TheCollegemayonitsowninitiativeproposeplansofprofessional
development leavetoemployees howevernoemployeeshallbeunder
obligationtoacceptsuchaproposal

ix ThisArticleshallnotpreclude theCollegefrom permittinggreaternumbersof
employeestobeabsentonprofessional developmentleave

x Thefulfilmentofthe minimumoftwopercentoffull timeemployeeson
professionaldevelopmentleave arisingoutofemployee initiatedleaves will
dependuponthereceiptandapprovalbythe
Collegeofasufficient numberofqualifiedapplicationsinaccordancewiththe
criteriasetoutabove

xi Intheeventthatmoreeligibleemployeesapplyforprofessionaldevelopment
leavethanwillbeapproved preferenceshallbegiventothe applicantswith
greater lengthofservice sincetheirlastprofessionaldevelopmentorsabbatical
leaveunder thisArticleofArticle18oftheprecedingAgreements



xii Anapplicantwhoisdeniedprofessionaldevelopmentleaveshallbenotifiedin
writingofthereasonsforthedenial Approvalofanapplicationfor
professional developmentleave shallnot beunreasonably withheld

xiii Forprofessionaldevelopmentleavesthataregrantedforaperiod oflessthan
oneyear thepaymentshallbeprorated Theunusedportionoftheallowable
earnedleave shallbeavailabletotheteacher counsellororlibrarian subjectto
theapplicationandapprovalprocessesofthecollegeand thosedefinedwithin
thisArticle Payment fortheunusedportionsofleavewhentakenshallbepaid
atthesameproportionofsalaryasestablishedin2002 v whenthefirst
portionwastaken

xiv TheCollegeshallprovidetotheUnionLocal onceeachyear thenames ofall
applicantsandthenames ofallsuccessfulapplicantsandthedurationofthe
leavesgranted

TheprovisionsoftheCollegesFailSafeprogrampursuanttopartVIIoftheActprovided

41 Subjectto44 45 46and47 employeescoveredbythisProgram exceptemployeesreferred
toin13 shalltake6unpaidleavedaysduringtheperiodcommencingwiththedayofposting
undersection29oftheActandendingMarch31 1994

42 Subjectto43 44 45 46 and47 employeescoveredbythis Program exceptemployees
referredtoin13 may
berequiredtotakeupto12unpaidleave daysduringeach oftheannualperiodsendingMarch
31 1995andMarch31 1996

43 Ifunpaidleavedaysreferredtoin42arerequired thenumberineachyearwillbespecifiedin
amendmentstotheProgramtowhichsections30and31oftheActwill apply

44 Employees whoarehiredbytheCollegesandworklessthananyoftheperiodsendingMarch
31 1994 1995and1996 asreferredtoin41and42 willberequiredtotakeaprorated
numberofrelevantunpaid leave days

45 Employeeswhoregularlyworklessthanacompleteyearwillberequiredtotakeaprorated
numberoftherelevantunpaidleave days

46 Forgreatercertainty forthe purposeof44 and45 theregularvacationperiod shallbe
consideredtimeworked

47 Inthecalculationofthenumberofunpaidleavedays inorder toensurethattheannual
earningsofanemployeedonotfallbelow 3000000 thenumberofunpaid leavedays
requiredtobetakenshallbereduced ifnecessary

DECISION

Thereisathresholdmatterwhichmust bedeterminedbefore therelativemeritsofeitherparties calculationof
thedeductionsfromsalarytobemadebecauseofthe Rae dayswhichmustbedecided Whatisthe
appropriatecharacterizationofaprofessionaldevelopmentleaveunderArticle20 InorderfortheUnions



calculationtobeconsideredthepropositionmustbeacceptedthattheperiodoftheProfessionalDevelopment
LeavebetweenSeptember1andDecember31of1993wasa periodinwhichtheEmployeewasnotatwork
IftheEmployeewerenotaworkthena Rae daycouldnotbeassignedtotheEmployee duringthat
ProfessionalDevelopmentLeave

AProfessionalDevelopmentLeavewillonlyariseifanEmployeemakesanapplication TheGrievormadean
applicationTheCollegeunderArticle2002isobligedtograntaminimumnumberofleavesaccordingtothe
provisionsoftheopeninglanguageofArticle2002for membersoftheBargainingUnitwhohavebeensuch
fornotlessthansixyearsandadifferentminimumnumberofleavesfor thosewhohavebeenmembersofthe
BargainingUnitforaperiodofnotlessthan15years ThiscontractualprovisionobligestheCollegetogrant
someprofessionaldevelopment leaves butnoteveryonewhichissubmittedtothem Theydecidedthatthey
wouldgranttheapplicationoftheGrievorandshehadaleave fromSeptember1 1993untilDecember31
1993 Article2002i providesthattheleaveisforCollege approved inthiscase academicactivitieswhich
wouldenhancetheabilityoftheteacherupontheirreturntotheCollege Thefundamentalconceptbehindthe
developmental leaveisthatitwillassist theemployee tobebetterattheirworkasateacherandthatwill bea
benefittotheCollege Thatsuchistheintentioncanbe demonstratedfromareadingoftheentireArticleand
particularlythefactthatifthepersondoesnotreturnfromtheProfessionalDevelopmentLeaveandremainin
theemployoftheEmployerforatleast oneyear theyaretorepaythemoniespaidtothemduringtheperiod
oftheleaveasisprovidedforbyclause iv TheGrievorisateacher andduringtheProfessional
DevelopmentLeaveshewasnotrequiredtoteachcoursesattheCollegepursuanttoherregularobligations
ShewasalsonotrequiredtobeattheCollegebecauseofthenatureoftheleaveandtheactivitiesassociated
withitintermsofprofessionaleducationalupgrading Thus fromherperspectiveshewasnotatworkinthe
sensethatshewasnot physicallypresentinthebuildingwheresheregularly performedherteachingduties
Thelocationoftheactivitiesdoesnotmean thatthereisnolongerworkbeingperformedbytheGrievor The
Grievorismerelyengaged inadifferentactivityinthecourseofheremploymentthan theusualactivityof
teaching Itisan activityforwhichshe
madeapplicationundertheprovisionsoftheCollectiveAgreementandwasgrantedthe Professional
DevelopmentLeaveunderthoseprovisions The activityinhercase wasassetoutinherownapplicationfiled
asExhibit9

Toundertakecontinuingprofessionaleducationactivitiessponsoredorcosponsoredbythe
AmericanAssociation ofSexEducators CounsellorsandTherapists AASECT in1993
includingSexualAttitudeReassessment Topreparemyapplication toAASECTfor re
certificationasaSexEducator dueDecember1993 heldnowforover10years Toresearch

reviewnewlyavailable instructionalresourcesinHumanSexualityeducationandto
examineotherteachingapproaches Toupdatemyknowledgeinthe areaofAIDSeducation
TofurtherdevelopmyprofessionalskillsintheareaofSexualHarassment intervention

Exhibit9

TheBoarddeterminesthattheactivitywhichtheGrievorisengagedin duringtheperiodfromSeptember
throughtoDecember31wasoneofprofessionalupgrading Duringthecourseofthatactivityshewas
receiving55 ofherregularsalaryfromheremployerandwasengagedinanactivitywhichcanbe
considered andwithoutdoubt isworkoftheEmployer BoththeEmployerandtheGrievoragreedtothe
activityandthattheactivitywouldbeinsubstitutionfortheregularactivityofteaching Therewasnoleave
fromwork therewasmerelyarelieffromteachinginordertodootherworkwhichwouldhavethe future
benefitofenhancingherteachingactivitiesattheendofherleaveandredeploymentasateacher TheBoard
concludesthat theactivitiesoftheGrievormustbeconsidered tobeworkwhichisbeingperformedforthe
Employer albeit that theremayalsobe directbenefitstotheindividual Thisindividualbenefit ispresumably



reflectedinthefactthattheamountofmoneypaidtoherislessthanitwouldbewhensheisworkingdoing
theactivityofteaching Sheineffectwasgivenleavefromherteachingactivitiesandassigned bymutual
understandingthrough theleaveapplicationprocessdifferentactivities foraperiodoffourmonths This
BoardscharacterizationthatshewasatworkduringtheperiodoftheProfessionalDevelopmentLeave
eliminatestheplankuponwhichtheUnioncalculationisbased Thatcharacterizationdoesnotsupportthe
calculationmadebytheUnionwhichpresupposesthattherewasnodayduringtheperiodfromSeptemberto
Decemberwhichcouldbeassignedasa Rae daybecausetherewasnoworkbeingperformed Therefore the
calculation oftheCollegebeingtheonlyotheralternativebeforeusmustbetakentobethecorrectonetobe
usedinthecircumstances

Onthebasisofalloftheforegoingthegrievance isdenied Itisorderedthatitbedismissed

DATEDATLONDON ONTARIOTHIS16thDAYOFOCTOBER 1995

RichardH McLaren CArb

Iconcur
Jean ClaudeLaniel
UnionNominee

Iconcur

ReneSt Onge
EmployerNominee
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