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Interim Award on a PreliminawIssue

I Introduction

This arbitration proceeding arises from a number of grievances filed by Jeremy

Gurofsky a community college professor who has been employed by Fanshawe College

for many years The details of Ix Gurofskysgrievances need not be set out here It

suffices to say that in each case the grievor contends that the college has contravened the

terms of the collective agreement andor has breached his common lax statutory or

other legal rights

A hearing in this matter began in Ottawa Ontario on March 25 2002 The

purpose of the hearing was to receive the parties representations on a discrete issue

which they wanted this panel to determine before proceeding further with the rest of the

case The representations made on March 25 were supplemented by an exchange of

written submissions that was completed in midJuly2002

In drafting these reasons we have taken into account the parties submissions in

their totality both oral and written

The parties were agreed that this board ofarbitration has been properly appointed

under the terms of the collective agreement and that it has jurisdiction to hear and

determine the preliminary issue now in dispute between them However for the

purpose of completeness and looking ahead we should note that the college reserves

its right to challenge whether particular grievances are arbitrable or are properly

consolidated before a single arbitration panel and the college also reserves its right to
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challenge the remedies that the grievor seeks in each case should he be successful in one

or more of his grievances And of course in each instance the college denies that there

has been any breach ofthe grievorslegal rights whatever their foundation

These issues need not be elaborated at this point This decision focuses on a much

narrower question albeit one with potential ramifications beyond the immediate case

because the relevant clause is part of a provincewide collective agreement covering a

number of colleges and thousands ofemployees

argument set out being by grievor as anThe below is advanced the individual in

the context of his own grievances However there are hundreds of other employees who

are or could be similarly situated Accordingly the decision in the grievors case could

affect the way that the arbitration process is generally administered

11ThePreliminary

IssueThisdecisiondealswithasimpleandthepartiessaypreliminaryquestionwhetherthegrievorisentitledtopresenthisowncasesinhisownwaythroughhisowncounselwhereasheretheunionhasinitiatedthearbitrationproceedingandintendstocarrythosegrievancesforwardforadjudicationonthegrievorsbehalfThegrievorsaysthathecanrelyinguponArticle3205HofthecollectiveagreementThatprovisionreadsasfollows



It is understood that nothing contained in this Article shall prevent
an employee from presenting personally a grievance up to and

including a hearing by the arbitration board without reference to

other person However a Union Steward ma3 be present as an

observer contrnencing at Step One if the steward so requests

The grievor says that Article 3205Hgives him an independent right to present

his own grievances at arbitration whether or not the union chooses to present them and

whether or not the union participates in the proceeding and whether or not the union has

a right to be there as an active participant along with the grievor

To be clear the grievor does not seek to exclude the union from the arbitration

The grievor takes no position on the unions right to participate The grievorproceeding

merely asserts thatl now that an arbitration board has been constituted he has the

independent right to present his own cases in his own wa with his own lawyer if he

wants to do so According to the grievor Article 3205Hgives him the right at his

option to turn the normal bilateral arbitration process into what counsel describes as a

threecornered proceeding in which an individual employee can participate

independently ofthe other institutional parties

In the grievorssubmission the collective agreement gives an employee like

himself individual carriage rights regardless of the position or the participation of the

union or the employer He has an independent right to be present to be a party to the

proceeding to have his own counsel to call evidence to crossexamine witnesses to

mak argument and so on and that right does not depend upon the presence or the

acquiescence of the union In the grievors submission he is not obliged to follow the

lead of the unionl nor need he depend upon the union to articulate his interests
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According to the grievor the right to present his own grievances does not depend

upon the actual content of any particular grievance which is to say whether the

grievance rests solely on interpretation agreement or alternativelythe of the collective

involves some common law statutory or other legal issue for example reference to the

OTtario Human Rights Code In counsels submission the grievorsright to present his

own case is not dependent upon the nature or the foundation of the claim Nor does it

depend upon the particular facts that an employee might have to assert to establish such

claim The employee has a right to present his grievances all or any one of them on

his own with or without the union because ticle3205Hgives him that right

Counsel for the grievor concedes that this is a little unusual But in his

submission that is what flows from wording of Article 3205Hwhich everyone

concedes is a rather unusual provision Moreover in counsels submission the notion of

individual carriage rights is one that OPSEU itself has endorsed in its internal

organization and constitutional arrangements in its policy with respect to pursuing

grievances and in its communications with its members Against that background

counsel submits that Article3205His not so unusual after all

In the alternative counsel for the grievor maintains that the grievor has a

sufficient legal interest in the outcome of the case so as to entitle him to independent

participation and thirdpartyintervener status regardless of the unions position or

involvement in the proceeding and regardless ofArticle 3205tI

i 5



On this branch of his argument the grievor does not rely upon Article 3205H

Rather counsel submits that the grievorsright to participate independently arises

because he has a legal interest in the outcome not because of the particular language

of the collective agreement or whether the union is taking some position that is adverse

to his own In the grievors submission there is a free standing common law right to

participate in the arbitration proceeding because his rights are in issue and he will be

affected by the result It is an inherently individual right founded on natural justice

considerations So once again he need not rely solely upon the union to promote or

protect his interests

The union and the employer do not accept the grievorsproposed interpretation of

their collective agreement Nor do they accept the grievors assertion of independent

party status built upon common lawnatural justice foundations On the contrar3 the

bargaining parties reject both of these propositions

The parties to the collective agreement assert a shared understanding of the

meanirigandimpactofArticle3205HwhichisdifferentfromthatofthegrievorIn IitheirsubmissionArticle 320511isonlyavailablewheretheunionconsentstoanemployeeproceedingonhisownTheunionand employeralsosubmit thatwhereasherethepartiestoacollectiveagreementagreeonitsinterpretationinthiscasethemeaningof Article 32

0511itisnotopentothegfievororanarbitratortoassertacontrarymeaning
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The union and the employer further assert that common tawnatural justice

considerations have no place in this collective bargaining and statutory context indeed

that separate party status for a grievor is inconsistent with the legal framework for

collective bargaining The institutional parties contend that in a collective bargaining

setting an employee has no indMdual common law right to carry tJs complaints to

arbitration Nor is there an3 common law right for the employeegrievor to participate in

the arbitration proceeding as an independent third party To hold otherwise would

subvert the schemestatutory

The unions position is that where as here the union is carrying forward the

grievors claims on the grievors behalf the unions status as exclusive bargaining agent

precludes the grievor from proceeding on his own For the same reason the ievor has

no independent right to participate in the bilateral arbitration proceedings as a separate

party with his own counsel As the union sees it if the union itself is advancing an

employees claim in the arbitration forum the indMdual employee is precluded from

doing so The exercise of the unions prerogative as exclusive bargaining agent precludes

the separate assertion ofrights by an indMdual employee

In the unions submission this is what flows from both the Colleges Collective

Bargaining gct and the terms of the collective agreement Indeed that is what the

unions exclusive bargaining agency means in practice And that exclusivity not only

precludes individual bargaining with the employer or representation by another trade



union but also forecloses the private assertion of workplace rights by an indMdual

employee

The union points out that there is nothing in the material before us to establish

nor does the grievor assert that the griev0r is adverse in interest to his bargaining agent

and thus has to have separate representation for that reason This not a case like

Hoogedoor v GreeiTggdetal Products aTd ScreeigEquipmet Co adhited

Steeborkers of America Local 6266 i966 SCR 30 or Bradley v Ottcma

ProfessiomlFirefighters Association 1967 20R311 OCA where the union was

asserting a position that would have had a direct and detrimental interest on another

employee so as to entitle such employee to intervener status at the hearing Mr

Gurofsk3sgrievances while numerous are no different from any other complaints that

an employee might file from time to time complaints which in the ordinary course may

be processed through to arbitration with the union presenting the case on the employees

behalf

That is what is happening here The union is carrying forward I Gurofskys

grievances just as it typically does for other employees and that being so there is no

option for the grievor to appear on his own

In the unions submission Article 3205Ifprovides a vehicle which maypermit

hdividual employees to proceed on their own in some limited circumstances But access

to that mechanism depends upon the unions consent and in effect its delegation to

the grievoremployee of the right to proceed independently The union submits that

an8



individual employee only gets to proceed by himself if the union withdraws from the

process and permits him to do so Article 3205Hhas no application where the union

has assumed carriage of the case

In the unions submission the starting point for any analysis of Article 3205His

the unions exclusive bargaining agency which allows the union to determine

whether or not there is a dispute or difference between the parties
concerning the interpretation of the collectixe agreement which
the union says there is not the case on this preliminary question
because the negotiating parties apee on what 4aticle 3205 H
means

whether or not to settle or proceed to arbitration with an

employee claim

and whether or not to delegate its carriage fights to the

individual employee pursuant to Article 3205H

And in the present case the union has not withdrawn from the case nor delegated to the

grievor the fight to proceed under Article 3205H

The union also submits that if the union and the employer aeethat there is no

dispute between them about what the agreement means then that is the end of the matter

there is no legal dispute or difference that an arbitrator can determine The issue simply

arbitrable It is for to claim arbitrator to conclude thatisnt I1Ot open employee or

the collective agreement means something else

In the unions submission that is the case with Article 3205Hthe bargaining

parties agree on what Article 3205Hmeans so there is nothing to adjudicate On this

point there is no arbitrable difference or dispute between the bargaining parties



18OntheotherhandiftherearedisputesabouttheemployeesrightsintheworkplaceasthereareinrespectofMrGurofskysvariousgrievancesthentheunionmaychoosetocarrythemforvardtoarbitrationasithasdonewithMrGurofskysvariouscomplaintsButastheunionseesitiftheuniondoeschoosetocarrytheseclaimsforwardthentheindMdualemployeehasnoindependentrighttodosobecauseArticle3205HcanhavenoapplicationThetwoprocessesaremutuallyexclusiveTheunionconcedesthattheexerciseofitsexclusivebargainingauthoritymaybesubjecttotheunionsdutyoffairrepresentationseesection76oftheCollegesCollectiveBargainingAct

ItspowerisnotunfetteredItmaybesubjecttoindependentreviewbytheOntarioLabourRelationsBoardThereisaremedyformisconductHowevertheexistenceofitexclusivebargainingauthorityissupportedbyboththetermsofthecollectiveagreementandtheschemeofthelegislationonwhichitisbasedandintheunionssubmissionthisboardofarbitrationshouldnotadoptaninterpretationofArticle3205HwhichwouldhavetheeffectofundercuttingtheunionsauthorityasbargainingagentparticularlywhentheunionandtheemployerarebothsayingthattheiragreementmeanssomethingelseTheunionacknowledgesthatArticle3205HmarksadeparturefromthenormalwayinwhichgrievancesareresolvedeitherbysettlementbetweenthenegotiatingpartiesthemselvesorultimatelybythirdpartyadjudicationHowevertheunionsaysthatArticle3205Hisaverylimitedalternativethatisonlyavailablewheretheunionchoosesnottocarrythecaseitselfandwhereitchoosesfurthertothepermitthe
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indMdual employee to proceed on his own In the absence of such double choice the

union has the right to carpi the grievance forward and the employee does not That right

never shifts to the employee without the unions consent even if in practice the union

routinely chooses to exercise its exclusive bargaining authority in accordance with the

employees wishes

The union submits that this reading of Article 3205His the one that is most

consistent with the words ofthe clause and with the statutory and contractual scheme in

particular with the concept of exclusive bargaining agency But it is also the

interpretation upon which the union and the employer both agree And afrom collective

bargaining perspective it avoids the dramatic consequences that might follow if every

employee covered by this provincial collective agreement had an independent right to go

forward with his own case or could assert independent thirdparty status in arbitration

proceedings even where as here the union was taking the matter forward For as a

practical matter the union would then cease to be the employees exchtsive bargaining

agent whenever the employee chose to represent himself

The grievorsproposed interpretation would deprive the union of all control over

the volume and content and costs of litigation between the parties It would turn the

bilateral settlement mechanism into a three cornered affair whenever an employeedispute

wanted to do so incidentally undemEning the unionsability to represent and balance

the rights of the grievor and those of the collectivity In the unions submission that is

simply not what the parties intended by Article 3205Hnor is that result commanded

by common law or natural justice considerations

11



In the alternative the union submits that Article 3205 should only be given the

reading proposed by the grievor where the dispute is exclusively concerned with the

personal interests of the employee and involves neither the interpretation of the

collective agreement generally nor an outcome which could have an impact on other

employees Otherwise once again the unions role as exclusive bargaining agent for all

employees would be compromised amd in the unions submission Mr Gurofskys

grievances engage more than his personal interests

The college is in substantial agreement with the unions interpretation ofArticle

o0HThe collegesposition is succinctly summarized in the fOllowing excerpt from

its submission of June 19 2002

We have now had an opportunity to review the Unions written

submissions and wish to advise the board of arbitration that the

College is a full agreement with the Unions submissions

The College agrees with the Union that its status as exclusive

bargaining agent precludes the grievor fiom carrying foreword his

grievance without the unions consent although the union has the

right to delegate its authority to the grievor to carry forward his ovm

mievances in his own way eithout counsel As the union has

not delegated its authority to the grievor in this case the grievor has

no right to present his grievances on his own To conclude that

Article 3205H of the collective agreement confers a positive
absolute fight upon an individual grievor to pursue his grievances to

arbitration without the Unionsconsent would completely erode the

principle of the Union as exclusive bargaining agent

The College further agrees with the Union that article 3205H is

confirmatory of the Unions fight to delegate authority to an

individual to grievances forward on his own The ofcarry purpose
Article 3205H is to protect an individual grievor to whom such

authority has been delegated by the Union from what

would12
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othemise be a successful preliminary objection by the employer that

an individual is precluded from arbitrating his grievance personally

The College and the Union as parties to the agreement are agreed as

to the interpretation of the collective agreement accordingly the

college respectfully submits that there is no dispute for the board of

arbitration to resolve and that the Board therefore has no jurisdiction
to address this issue further Alternatively should the board of

arbitration decide to take jurisdiction over the issue the college
requests that it interpret the collective agreement in the manner

advanced by both the Union and the College in this case emphasis
and asterisk added

AswillbeseenthenegotiatingpartiesareinagreementastowhatArticle3205HmeansHowevertheemphasizedportionofthecolleessubmissionmarksapointuponwhichtheunionandthecollegemaynotbetotallyadidemandforthepurposeofcompletenesswerecordthatdifferencebelowiThecollegearguesthatthecaseeitherproceedsinthenormalwaywiththeunionrepresentingthegrievorandpresentingthegrievancessubjecttoitsstatutorydutyoffairirepresentationORthegrievorproceedscompletelyonhisownpersonallywithoutithepresenceoftheunionandwithoutcounselIn theCollegessubmissionEJTHRtheunionhascompletecarriageofhiscaseORthegrievoriscompletelyonhisownThereiisnomiddlegroundiAs thecollegeseesitthereisnotrilateralscenarioinwhich theunionandtheigrievoremployeeareindependentprotagonistseachpresentingthevariousgrievancesintheirownwayfromtheirownperspectivewiththeemployerontheothersiderespondingtoboth ofthemIntheemployer

ssubmissiontheproceedingisalways
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bilateral EITHR unioffemployer R under Article 3205Hemployeeemployer

And in the latter situation neither counsel for the grievor nor the union itself are present

except in the unions case as an observer

Thus in the normal model the union carries the case on behalf of the

employeegrievor In the self representation model under 3205Hthe grievor carries

the case entirely on his own and the union has no role at all except to watch

The college submits that this must be so because otherwise the last sentence of

Article 3205Hwould be meaningless Why give the union a right to be an observer if

it were intended that the union would be or could be a part as of right

However in the instant case the union has chosen to represent the grievor There

has been no delegation or withdrawal on the unions part So in the collegeis submission

article 3205His not engaged and Mr Gurofsky has no independent right to participate

as a party in the arbitration proceeding with or without counsel

The union makes no submissions with m Mr Gurofskysright to counselrespect

either in the scenario where he carries the grievance forward on his ownie where

carriage rights have been delegated in accordance with the bargaining parties reading

of Article 3205II or if this board of arbitration were to conclude that Article 3205I1

creates some kind of hybrid arbitration model in which the grievor has some independent

status to participate in addition to the union However we think that it is fair to say that

14
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the union does not envisage any scenario in which the union a party to the collective

agreement could be umvillingly excluded from the arbitration proceeding if it wanted Io

be present

In elaborating their respective positions the parties drew our attention to various

provisions of the Colleges Collective Bargaining Act and the collective agreement The

parties also drew our attention to various decisions ofcourts and arbitrators which it was

said would assist us in deciding what Article205Hmeans We will look at Article

3205Hin a little more detail later First we think that it may be useful to sketch in a bit

more of the legal and institutional context

We do so for several reasons

First of all it is a common ground that the clause under review has been part of

successive collective agreements between the union and the colleges since the early

1970s yet no arbitrator has ever had to interpret Article205HNor is there any

evidence that any employee has ever sought to use that clause in the mannerproposed by

the grievor The position raised by the grievor in this case is both novel and

unprecedented

In the circumstances we do not hink that we should approach our task like a

Martian with the oblivious to the larger legal picture or the concretedictionary

consequences that would flow from the alternative interpretations urged upon us
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This is not to say that the consequences should be permitted to confute the clear

meaning ofthe agreement Nor can context govern or contradict a result that is otherwise

commanded by the plain meaning of the language that the parties have used However it

seems to us that where the language of the agreement is open to alternative constructions

it is relevant whether a proposed interpretation sits easily or uneasily with the general

legislative and contractual scheme and also whether such interpretation leads to unusual

or impractical consequencesAnd that is particularly so where as here the union and the

employer as parties to the agreement reject the interpretation proposed by anonparty

and resist the consequences which that such interpretation would impose upon them

Secondly it is evident that from a collectiveba7ainingperspective this case is

very unusual in a number of ways There cannot be many instances in the collective

bargaining world where an individual employee has been permitted to litigate an alleged

issue of collective agreement interpretation when the negotiating parties say there is

none or where an individual employee asserts the right to drive the arbitrationlitigation

process regardless of the participation or even the wishes of the parties to that collective

agreement Article 3205Hreally is a departure from the norm so we think that it may

be useful to briefly examine that the norm in order to illuminate just how much of a

departure it actually is a rather modest one as proposed by the union and the employer

or a major one as proposed by the grievor For we do not think there is any doubt that if

the grievor is right in his proposed interpretation ofArticle 3205Hthere could be a

significant impact on the bargaining parties and on the administration of the provincial

collective agreement in which Article 3205I1 appears

16
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1TI An aside on the statutory framework for collective barffainino at communilv

colleees

At commonlaw there was no legal framework for collective bargaining Nor

was the outcome of collective bargaining the collective agreement a contract

enforceable at common law Collective bargaining is a creature of statute and was fairly

late in coming to civil servants and employees ofcommunity colleges

We have put it that way lumping community college teachers in with other crown

employees because community colleges were once a component of the provincial public

service and like other components of the public service acquired a formal framework for

collective bargaining only in the early 1970s Indeed not only did community college

employees initially have the same status as other crown employeescMl servants but in

the period immediately prior to acquiring their own legislation the Colleges Collective

2argaining Act the CCBA community colleges were temporarily covered by the

Crown Enployees Collective Bargaining Act the general legislation pertaining to the

Ontario public service see An Act to Amend the gdinisrry of Colleges and Universities

Act 1971 SO 1972 Ch ll4 section62

Be that as it may the CCBA now mandates collective bargaining between

community colleges and their employees as a separate grouping within the pubic sector

The bargaining takes place bemeen an employee organization now OPSEU on the

one hand and an employer organization known as the Ontario Council of Regents for



Colleges ofApplied Arts and Technology the Council on the other The Outcome of

collective bargaining is a collective agreement that is typically ratified by the

employees in a secret ballot vote see section 88 of the CCBA The term collective

areement is defined as follows

agreement means a written collective agreement between the

Council on behalf of the employers and an employee organization
covering terms and conditions of employment negotiable under this

Act

The employees are bound by the collective agreement but they are not parties

to it The term party in the CCBA means the institutional parties

The collective agreement is a creature of statute and must conform to the

provisions of the CCBA Among those provisions are Sections 51 52 and 482 of the

statute which read as follows

51 An agreement is binding upon the Council the employers and

the employee organization that is a party to it and theupon

employees in the bargaining unit covered by the agreement

52 Every agreement shall be deemed to provide that the employee
organization that is a party thereto is recognized as the exclusive

bargaining agent for the bargaining unit to which the agreement
applies

482 Where a conflict appears between any provision of an

agreement and any provision of any legislation the provision of the

legislation prevails

Once again the statute distinguishes between the institutional parties and the

employees and makes it clear that the negotiated terms cannot undercut rights that are

founded statuteon



27Like mostlabourlegislationinOntarioseeforexamplesection48oftheLabourRelationsActtheCCJAprovidesforthecompulsoryarbitrationofdisputesabouthowthenegotiatedagreementshouldbeinterpretedandappliedSection461oftheCCBAreadsasfollowsIEverycollectiveagreementshallprovideforthefinalandbindingsettlementbyarbitrationofalldifferencesbetweenanemployerandtheeloyeeorganizationarisingfromtheinterpretationIapplicationadministrationorallegedcontraventionoftheagreementincludinganyquestionastowhetheramatterisarbitrableemphasisaddedIThefortheresolutionofdisputesbetweenthepartiesstatuteenvisagesaprocesswhichistosaytheunionandtheemployerThereisnosuggestionherethattheprocesscanbeinvokedifthereisnodifferencebetweenthepartiesnordoesthestatutecontemplatethatindividualemployeeswillhavecarriageofanallegationofaicontraventionoftheagreementItistheunionandtheemployerwhichdelruethedisputeifanywhichdecidewhetheritshouldbeadvancedorsettledandwhichcontrolaccessItoarbitrationThusthedefaultarbitrationclausefoundinsection46

2contemplatesithatthearbitratorwillnormallybechosenbytheunionandtheemployerthearbitrationprocessmustbejointlyfundedbytheunionandtheemployersection467andthearbitraloutcomeismadebindingbysection465oftheCCBAwhichreadsthiswayThedecisionofanarbitratororarbitrationboardisfinalandbindingupontheemployeremployeeorganizationandupontheemployeestthewhoaffectedthedecisionandsuchcoveredbyaeementarebyemployeremployeeorganizationemployeesshalldoorrefrainfromdoinganythingrequiredoftheminthedecision1
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In each of these provisions the focus is on the union as exclusive bargaining

agent for the employees on the one hand and the employer on the other The arbitration

process is managed and driven and funded by the bargaining parties who decide

whether or not there is a dispute between them and if there is whether to resort to

arbitration to resolve that dispute

The statute cOntemplates a bilateral process between the institutional parties

There is no obvious role for individual bargaining with the employer about his workplace

individual interaction with the employer to resolve those rights at the arbitrationrights or

stage Indeed the assertion of such individual employee rights seems at odds with the

statutory scheme of collective bargaining

Now of course the unions status as exclusive bargaining agent for the employees

in the bargaining unit carries with it a concomitant obligation to represent those

employees in a manner that is neither arbitrary discriminatory or in bad faith see

section 76 ofthe CCBA Moreover an employee who believes that a union has breached

that obligation may complain to the Ontario Labour Relations Board which has the

authority to enquire into the allegation and if necessary fashion an appropriate remedy

However the Ontario Board has never required a union to carry every grievance through

to arbitration simply because the employee makes that request In Catherine Syrne 1983

the Ontario Board discussed that proposition as followsOLKB Rep May 775

the statutory duty of fair representation requires a trade union to

act fairly inter alia in the handling of employee grievances But it

does not require a trade union to carry any particular

grievance20
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through to arbitration simply because an employee wishes that lhis

be done A trade union is entitled to Consider the merits of the

grievance the likelihood of its success and the claims or interests of

other individuals or groups within the bargaining unit who may be

affected by the result of the arbitration The trade union must give
each grievance its honest consideration but so long as the arbitration

process involves a significant financial commitment and has

ramifications beyond the individual case a trade union is not only
to settle in it should do so amd asentitled grievances many cases

has been pointed out in a number ofcases in assessing the merits of

a grievance a trade union official especially an elected one cannot

be expected to exhibit the skills ability training judgment aand lOf

lawser

Most collective agreements a grievance procedurecontain to which

resort must be made before a matter can proceed to arbitration The

grievance procedure involves several stages of prearbitration
discussion in which as in the present case the parties Seek to

amicably resolve their differences As in the ordinary civil litigation
proess it may be in the interests ofboth parties to seek an outof

court settlement which is more modest than either of them might
have obtained had the3 been entirely successful before an

adjudicator A settlement is a compromise solution which avoids

the costs and uncertainties oflitigation and where it appears that the

claim is without legal foundation or cannot be proved it makes little

sense to proceed further

These considerations are equally applicable to the settlement of

disputes arising Out of collective agreements But there is an

important difference Unlike most parties in civil matters the trade

union and employer are bound together in a relationship which will

subsist so long as the employees continue to support the Union and

the employer remains in existence That relationship despite its

adversarial aspects and legal veneer is neither wholly adversarial

nor strictly legal It is essentially an economic partnership in which

both parties must be concerned about the ongoing relationship and

the equitable resolution of disputes which occasionally arise Like a

successful marriage a productive bargaining relationship depends
upon the development ofa spirit of cooperation and compromise
Regardless of the arguable importance of any particular grievance it

will inevitably be only one of many which the parties will be

required to resolved during the currency oftheir relationship and if

either party obstinately adheres to an unreasonable position or

continually presses trivial claims the entire settlement process could

be undermined and their longterm relationship prejudiced As a

practical matter a rigid insistence on ones strict legal rights or
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any insistence on proceeding to arbitration with doubtful claims is

likely to provoke a response in kind and yield only short term gains
As a matter of good judgment and in the interests of sound

industrial relations a trade union should make reasonable efforts to

settle grievances early in the process I do not think that there is any

justification for processing obviously groundless claims simply
because an individual employee demands his day in court Such

position not only represents the waste of the employees money in

counsel and other fees associated with the arbitration process but it

could also prejudice the ongoing and informal resolution of disputes
short of arbitration where there might well be some contractual

basis for the unions claim

Catherine Syme involved a claim by an indMdual employee that the union was

obliged by its statutory duty to follow her instructions and carry her case to arbitration

The OLRB found that the law did not require the union to do that incidentally

identifying the good bargaining reasons whycollective that should not be SO

Of course Catherine Syme was not a case in which the employee could point to

particular language in the collective agreement to support her claim Hxvever the

reasoning of the Board illustrates why such clause would be quite unusual and thus

should be read quite carefully To put the matter another way where the union is not

obliged by the statute to carry every case to arbitration simply because the employee

demands it and where there are sound labour relations reasons for not adopting that

stance we do not think we should lightly conclude that the union has ceded or diluted its

exclusive bargaining authority in this way

22



31 ThedecisioninCatherineSymerepresentstheopinionoftheOntarioLabourRelationsBoardconstruingstatutorylanguageidenticaltosection76oftheCCBAHoweverotherlabourrelationsboardshavetakenasubstantiallysimilarapproachgivingtheunionawidelatitudetobalanceinterestseveninthecaseofdisciplinal3

issueswherethereisoftennobroaderinterpretationquestionmightthataffcttheinterestsofotheremployeesInfactevenwherethematterinvolvesanemployeedischargethereisstillnotabsoluteobligationtotakeacasetoarbitrationForadiscussionofthecompetingargumentsseethedecisionoftheCanadaLabourRelationsBoardinBrendaHaley198181CLLCparag16096LabourtribunalshaveroutinelyrecognizedthattheexclusivebargainingagenthastherighttobalancetheconcernsoftheindividualemployeeagainsttheorganizationalinterestsofthegroupandhasawidelatitudetodeterminewhenanindividualsinterestsshouldbepursuedoragaintoputthematteranotherwaywhenanindividualemployeecancommandeertheresourcesofhiscoworkerstopursuehisindividualconcernsThe unionisnomoreobliged tofinancelitigationondemandthanisapubliclyfundedprovinciallegalaidplanAndinacollectivebargainingregimeitistheunionthatmakesjudgementsFor athesediscussionofthedutyoffak representationseeCanadianMerchantServiceGuildvGagnonetal19849DLR4th641SCCandseegenerallyGWAdamsCanadianLabourLcnv2ndeditionatchapter13Thestatusoftheunionascustodianofanemployeeslegalinterests

hasalsobeenrecognizedbythecourtsIndeedmorethanqOyearsagoinSyndicatCatholiquedes23
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mtlosde A4agasis deQtebec Jc v La ComtaiePaqwLlee 1959 59 CLLC

parag 15409 the Supreme Court of Canada recognized the special role and status of the

union in the collective bargaining world Judson J put it this way

If the relation between employee and Union were that of mandatory
and mandatory the result would be that a collectiYe agreement
would be the equivalent of a bundle of individual contracts between

the employer and employee negotiated by the Union as agent for

the employees This seems to me to be a complete misapprehension
of the nature of the juridical relation involved in the collective

agreement The Union contracts not as agent or mandatory but as an

independent contracting party and the contract it makes with the

employer binds the employer to regulate his master and servant

relations according to agreed terms

This issue surfaced more recently in Re Noel v Societe deergie de la Baie

James United Steelworkers ofAmerica Local 6833 FTO et al 2001 202DLR4th

1 SCCwhere the Court had to decide whether an individual employee had the right

to seek judicial review of an arbitration award sustaining his discharge hen the union

was not pursuing the matter The employee argued that he was adversely affected by the

arbitration result as he undoubtedly was so that he should have a individual right to

seek judicial review even where the union was not doing so The employee claimed that

he had a right like any other citizen to seek the assistance of the Courts when his legal

rights were in issue But the Supreme Court of Canada disagreed and en route to

dismissing the employee claim made these observation legalabout the scheme and the

unions role in it

One of a fundamental principles we find in Quebec labour law and

one which it has in common with federal law and the law of other

provinces is the monopoly that the union is granted over

representation For the purposes of administering the collective

agreement the certified association exercises all the recourses of the



employees whom it represents without being required to prove that

the interested party has assigned his or her claim The collective

agreement is implemented first and foremost between the union

and the employer Certification followed by the collective

agreement takes away the employersrights to negotiate directly
vith its employees Because of its exclusive representation
function the presence of the union erects a screen between the

employer and the employees The employer loses the option of

negotiating different conditions of employment with individual

employees

In administering collective agreements the same rule will apply to

the processing and disPosition of grievances Administering the

collective agreement is one of the unions central roles and in this it

acts as the employersmandatory interlocutor If the representative
function is performed properly in this respect the employer is

entitled to compliance with the solutions agreed on Collective

agreements may of course recognize the right of employees to file

grievances and take them to certain levels even to arbitration or to

participate directly in grievances as parties That is not the case

here With that exception the principle rule is that the grievance
and arbitration process is controlled by the union to which that

control belongs The unions power to control process includes

the power to settle cases or bring cases to a conclusion in the course

of the arbitration process or to work out a solution with the

employer subject to compliance with the parameters of the legal
duty of fair representation

In the result the court concluded that the individual employee had no right to go

to court on his own to seek judicial review of the arbitration award even though that

award affected indeed determined his legal rights The fact that the union had custody

of his rights at an earlier stage in the arbitration forum was said to prevent the individual

from later pursuing judicial review in the courts The case also includes a discussion of

the duty offair representation affirming once again that under the statute the union is

not obliged to take every case forward simply because an employee demands his day in

court

25
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We do not ttfink that it is necessary to burden these reasons with further

references to the statute or the general law The point is the scheme of the collective

barainina legislation and the concept of exclusive bargaining agency both envisage that

the union has custody over the employees rights and the indMdual employee does not

Primafacie the grievance and arbitration process are controlled by the union and

that is so for both legal and practical reasons In the collective bargaining regime the

unions obligation to promote the personainterests of particular employees is tempered

by its own institutional and strategic interests including fiscal considerations as well as

its obligation to look after the welfare of the unit as a whole It is the unonthat drives the

collective bargaining process including the process of dispute resolution not the

individual employee

Against that background the principle rule as LeBel J put it in Noel we think

that it would require very clear contract language to turn that rule on its head and

create a situation in which the individual employee was in the drivers seat or could tag

along as a independent party evenwhere the union was carrying the case forward

In our view a conclusion so completely at odds with the prevailing law and

practice requires clear compelling and unambiguous language especially when the

parties to the collective agreement are both saying that the clause means something else



i 35

I With this background then we return to the words ofArticle3205Hand to the

i common lawnatural justice argument that the grievor submits in the alternative

IV Discussion

We might begin by observing that the provincial collective agreement under

review follows the general pattern prescribed by the CCBA In accordance with section

52 of the CCBA Article 1 of the collective agreement establishes the union as the

exclume bargaining agency for all academic employees of the Colleges and

thereafter the agreement systematically distinguishes between the parties to the

agreement and the employees bound by it

The agreement distributes rights and obligations between the bargaining parties

and those they represent in a variety of ways that need not be explored here However

in view of the grievors assertion that he can press his grievances to arbitration regardless

of the unions position in the matter it is interesting to note that Article 703

contemplates that aunion Local and the college can settle at least some grievanceSrelated
controversies between themselves

Where it is considered mutually desirable that the Union Local and

the College set out in writing the resolution of a matter as to the

local application of this Agreement or clarification of procedures or

conditions causing misunderstanding or grievances as referred to in

702ior ii such resolution may be signed by partiesthe and

apply for the specific terms agreedupon but in any event shall not

continue beyond the term ofthis Agreement as currently in effect
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Article 702 deals with one way of resoMng disputes But the agreement also

contains a grievance arbitration procedure that once again follows the statutoD model

The initiation of the grievance and the first two steps of the grievance procedure

envisage an active role for the individual employee in presenting his grievance

However if the matter is not resolved in the grievance procedure and has to be referred

to arbitration the emphasis shifts to the institutional parties who must establish and pay

for the arbitration process See Article 3204 fO

While the language of the agreement is not always consistent it is a notice in

writing given to the other party which triggers the adjudication stage of the process

Similarly the use of the phrase either 2arty in article 3205C suggests that there are

only two partiesivolved in such adjudication This form of words suggests that it is the

tio institutionalparties who have carriage ofthe proceeding and who are responsible for

the administration of the arbitration mechanism which as noted they have to pay for

As to the legal distinction between the internal grievance procedure and the external

arbitration process see Service ml2loyeeslteational Uion Local 204 v Leisure

Zorld Nursing Homes Ltd 1997 OJ No 1469 99 OAC196 Div Ct affd by the

Court ofAppeal at 1997 OJ No 4815

Apart from article 320511 to which we will return in a moment we do not

think that the scheme of the collective agreement provides much support for the grievors

position The ageement like the statute seems to contemplate a bilateral process in
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which the union and the employer determine if there is a difference between them then

choose an adjudicator to resolve that difference

That is the pattern that is prescribed by the statute and Article 3205Haside

for the moment that is what is mirrored in the collective agreement We do not think

that in addition an employeegrievor has some free standing openended common law

right to participate as an intervener in this ostensibly bilateral process in effect to be

added as a third part5 merely because it is his grievance that is being processed to

arbitration The common law does not pour into the collective agreement in this way

First of all we think that one has to be er3 careful about grafting commonlaw

notions on to a statutory collective bargaining scheme to which the commonlaw has no

general application see the comments of Laskin CJCin McGavin Toastmaster Ltd v

Ainscough et al 1976 1 SCR718 Nor do we think that one should lightly imply a

role for individual employee action in what is so obviously a mandatory collective

bargaining regime For if the grievor is right on this common law point every

arbitration could become a multirparty affair at the instance of one or more individual

employees asserting that they were affected by the outcome because it is difficult to

think of any arbitration proceeding where the grievor and perhaps others could not make

that claim

So if the grievor is right what is ostensibly a compulsory mechanism for

resolving differences between the institutional parties again see section 46 of

the29
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CC4 would perforce become a multi party proceeding just as if the collective

whereabundleofindividual contractsofemploymentButthatconceptionisagreementnotconsistentwith theonearticulatedin SyndicaCatholiqueorinNoel aboveandtheoddityoftheproposalismerelyunderlinedbytheother odditiesintheinstantcasesuchasthatthegrievorisassertinganinterpretationofaparticular clausethatisdifferentfromthatofthebargainingpartieswhobothmaintainthatitmeanssomethingelseThatseemscounterintuitiveinacollectivebargainingworldButthatwouldnotbesooddatallifasamatterorrightanindMdualgrievorhadacommonlawfighttoseparatepartystatusForifthatweresohecouldarguewhateverhelikedregardlessofthepositiontakenbyhisbargainingagentItseemstousthatthe decisionsinHoogendoornandBradleyhavetobeconfinedtotheirparticularfacts wheretheunionistakinga positionwhichifacceptedmighthavespecificimmediateanddetrimentalimpactuponaparticularindividualotherthanthegrievingemployeeInHoogendoornforexampletheunionhadfiledagrievanceonitsownbehalfandwasattemptingtohaveanindividualfiredandtheCourtruledthatsuchindividualhadarightbeheardintheprocesswhichmightlead tohisdischargeInBradleytheunion wasassertingapositiononbehalfofoneemployeewhichwouldhaveresultedintheremovalofanotheremployeefromhis jobInbothinstancestheunioninitsroleasbargainingagentforthecollectivitywasadvancingapositionthatwasspecificallyadverse

tothejobinterestsofanindividualemployeewhowasnotthegrievorItwasnotjustthattheunionwasassertinganinterpretationthatlikeallinterpretationsofacollectiveagreementmightaffectotheremployees



The situation in the instant case is clearly very different and in our opinion these

cases have no application For as we have already indicated it cannot be said at this stage

that the union is taking a position on the grievorscomplaints that is adverse to his own

other than of course in respect ofthe interpretation ofArticle 3205Hwhere the union

and employer have not opposed the grievor right to make his argument

In our view the grieving employee has no independent common law right to

participation in this proceeding merely because his rights have been put in issue or he

may prefer to have the case presented differently We do not think that commonlaw or

natural justice considerations have any application in this context or that those common

law principles require that the bilateral arbitration process contemplated by the statute

must become trilateral or multilateral whenever one or more employees can say that

their rights may be affected by the proceeding

AS section 465 of the CCBA indicates all employee in the bargaining unit are

ultimately bound by the arbitratorsaward But in our view this does not mean that

individual employees or groupings of employees are automatically entitled to separate

party status in an arbitration proceeding Nor do we think that an individual rievor has

some free standing common law right to intervener or interested party status in the

proceeding in which his grievance is being considered
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