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Thegrievancesarisefromalayoffofabout55academicemployeesofthe

Collegein1996 eachofwhomweregivenanoticeoflayoffasatApril1 1996 Asa

resultofeconomicpressuresattheCollegeandforavarietyofreasonsinearly

November1995 theCollegegavenoticeunderArticle2901ofafinancialexigency

whentheUnionwasnotifiedthatapproximately84full timeemployeesinthe bargaining

unitwouldbelaidoffandnoticeoflayoffwasgivenunderArticle2705 Thiswas

followedbyvariousconsultationsbetweenthepartiesthroughtoMarch1996in

accordancewithArticle2705whentheCollegedeterminedthatlayoffswouldbe
strequiredandnoticestotheseemployeeswereprovidedonApril1

Thegrievancesdonot challengethevalidityofthelayoff noticesorthatthelayoff

itselfwasinvalidbutarerelatedtothe timeatwhichthelayoff becomeseffective With

particularreferenceto

Article2706 viii c

Failingplacementunder2706 viii a suchemployee
shallbelaidoffwithwrittennoticeofnot lessthan90
calendardays Suchemployeesshallbegrantedrelease
fromallorpartofthe normallyassignedduties forthis
periodofnotice forthepurposeofengaginginretraining
activities wheresuchreleaseisfeasiblegiven thenormal
operationalrequirementsfacingtheCollege Wheresuch
releaseisnotpossible thenoticeperiodshallbeextended
byupto90days topermitretrainingandtheemployee
shallmaintain currentsalaryandbenefitsfortheduration
ofthenoticeperiod

TherearefourgrievancesreferredtothisBoardatthishearingwhichsetoutthe

issuetobedeterminedbytheBoardasrepresentativeoffactsituationswhichwould

applytoallofthe employeeswhoweregivennoticeoflayoff andfiledgrievances Itis
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theUnionspositionthattheGrievorsshouldreceiveeitherwholeorproratatimefor

theirvacation entitlement statutoryholidays professionaldevelopmentdays andnon

teachingweeksattributabletotheir periodofemploymentpriortothe layoffnoticeif

theyhadbeenreleasedfromteaching dutiesorassomeemployeeshadbeenrequiredto

completetheirteaching duties untilthe datesuchemployeeswerereleasedfromtheir

teachingduties fromwhichthesebenefitswouldaccruetoextendthetimeoflayoff

noticesgivenunderArticle 2706 viii c TheCollegemadethereleaseofall teaching

dutieseffectiveattheendoftheteachingrequirementsofthoseemployeeswhowere

subjecttolayoff

stThoseemployeeswhowerereleasedfromteachingassignmentsonApril1were

given90days noticefromthatdatewhichwouldextendtotheendofJune These

employeesworkthe academicyearof10monthsandarepaidfor12monthswith

normallyJulyandAugustoffwork Thoseemployeeswhowerereleasedfromteaching
stdutiesonAugust1werepaid212softheir salaryfollowingthenoticeperiodduring

whichtheyreceivedfullpayandbenefits Thoseemployeeswhowererequiredto

completetheirteaching dutieswhenthe noticebecame effectivewere paid112in

additiontothenoticeperiod

TheGrievorsclaimthatthe noticesoflayoffshouldnot becomeeffectiveuntil

theyhavereceivedthebenefitssetout intheirgrievances relatingtotheirworkinthe

academicyearof199596 Byextendingthe layoffnoticeinthismanner theirother

rightsunderthecollective agreement includingseniorityandrecallwouldalsobe

extendedwhichcouldbecomesignificanttothem Theirworkloadcreatesasetofduties

describedinthe collectiveagreementandintheUnionsposition theseemployeescould

onlybereleasedfromsuchdutiesinproportion tothenonteachingduties plusthe

monetary issuesandthusextendthenoticeandretrainingperiodintothefallof1996



RetrainingreferredtointhisArticle isvoluntaryandtheCollegedoesnotrequirea

retrainingplanorapproveanyparticulartypeofretrainingoftheemployeesaffected

ItisthepositionoftheCollegethatArticle 2706 viii c isclearandthatnotice

of90calendardaysisgivenwhen itdecidesnottoreassigntheemployeesoratthe

conclusionoftheirteachingdutieswhentheyarereleasedfromthoseduties Atthat

time theaffectedemployeesareentitledtoanddidreceive90days noticeforthe

purposeofretraining Theissuesconcerningdisplacementbytheseemployeeswere

dealtwithinthediscussionofthepartiespriortothe layoffwhentheemployeeswere

released Theywerereleasedfrom allteachingdutiesandwerenotrequiredtoperform

anyotherworkaftertheirreleaseandreceivedfullpayandbenefitstotheendofthe

retrainingperiod

Thesubmissionforthe UnionisthatvacationsareearnedunderArticle15for

thosewhohavecompletedonefullacademic yearofservicewiththeCollegewhoare

thenentitledtotwomonthsoffworkasscheduledbytheCollegewhich benefit relatesto

thecompletionoftheir teachingduties TheGrievorsdidnot havevacationtimeasthey

weregivennoticeoflayoffwhileentitledtothetwomonthsofvacation sothatinits

position the Grievorsareentitledtotwomonths vacation beforetheirlayoffcould
thbecomeeffective whichwouldbeSeptember30forthosewhocompletedtheirteaching

dutiespriortothelayoffnotice OtherGrievorswhowererelievedoftheir teaching

dutiespriortotheendoftheacademicyearareentitledtoaproratashareofvacation

benefitsbeforetheirretrainingperiodbecomeseffective Itwassubmittedthatthe

vacationentitlement cannotberemovedbytheCollege Onthisissue theUnionreferred

tothedecisioninReHumberCollege Devlin July2 1992
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ByArticle16 theemployeesareentitledtoholidaysincludingCanadaDaywhich

wouldfallwithintheretrainingperiodfortheGrievors Itisitssubmissionthatthistime

shouldbeextendedbyonedaytoallowforthisbenefit TheUnionrequesteda

declarationbythe Boardthatthe90daytrainingperiodisextendedbythisholiday

benefit

Inadditiontotheirteachingworkload therearecomplimentaryfunctionswhich

maybeassignedbytheCollegetoamaximumof44hoursandflowingfromtheteaching

responsibilities theemployeesareattributedotherhourswithpayforafullacademic

year Itisthe Unionssubmissionthat theCollegecannotunilaterallyaltertheformula

setoutintheworkloadprovisionsofArticle11andcannot releasetheemployeesfrom

otherdutiesbecausewhen theyarefinishedwithteachingduties theyareentitledtothe

otherbenefitsofcomplimentaryfunctions includinginArticle1101H1 tenworking

daysofprofessionaldevelopment ineachacademicyear Itissubmittedthatthose

benefitscannotberemovedandshouldbeaccordedtothe professorswhohavethe right

duringtheteachingperiodforthattimeasacomplementaryfunctionwhichtheyearned

throughteaching

Ifanemployeedidnotcompletetheteachingfunctions thentheemployeeshould

beentitledtoaproratashareofsuchbenefitsincludingprofessionaldevelopmentdays

ItistheUnionspositionthatfortheseemployeestheeffectivedateoflayoffcouldnot be

April1astheyareentitledtoaproratashareofthesebenefitsprovidedunderthe

collectiveagreement ReferencewasfurthermadetotheawardinReNorthernCollege

andOPSEU Morrison aworkloadresolutionawarddatedSeptember28 1994which

recognizesthatthe workloadformula beingnegotiatedcannotbechangedunilaterallyto

in thatcase increasetheworkload



ItistheUnionspositionthatduringnonteachingperiods aprofessorhasa

choiceunderArticle1101 d when heorshecouldperformdutiessuchascourse

developmentforthenextacademic year TheCollegecannotreleasethosenon teaching

duties Vacationandretrainingperiodsaredifferentbenefits andvacationisinconsistent

withretrainingandthereforeinitssubmission theseemployeesareentitledtotwo

monthsofscheduledvacationwithoutanyotherdutiesafterwhichtheywouldreceive90

daysofretrainingpursuanttoArticle 2706 viii c The90dayretrainingperiodisin

itssubmission exclusiveofbenefitsincludingvacations holidaypayandprofessional

developmentdays

ThesubmissionfortheCollegeisthatArticle2706 viii c isclearanddoes

notrequiretheCollegetoextendthe90daysnoticebyvacationornon teachingtimebut

isrestrictedtoarequirementof90calendardays noticeoflayoff TheCollegepermits

thatperiodforretrainingbytheindividualbutdoesnotrequirespecificretrainingasthe

employeeisreleasedfromallassigneddutiesandisfreetodowhatevertheemployee

decides Duringthenoticeperiod the employeeispaidfullsalaryandbenefits butwhich

isnotextendedbeyond90days TheonlyexceptioniswheretheCollegecannotrelease

anemployeefromallorpartoftheteachingdutiesbutthattime isnotextendedfor

purposesofprofessionaldevelopmentdutiesandnoncontacthourscontained inthe

agreement Thebenefitsapplytotheworkdutiesduringtheacademicyear Thelayoff

noticeprovisiondoesnotprovidealeaveofabsencebutforpaymentafterareleaseof

teachingdutieswhichcutsoffthebenefits Thereisnoprovisiontoproratethe

continuationofworkandbenefits Thissectionoverridestheworkloadprovisionsinthe

agreementwhicharenotcontinuedbutstoppedbythereleaseofthenormallyassigned

dutiesbytheGrievors Itcannotbeinferredthatthisreleaseissubjecttoaprorata

calculationofteachingdutiesandbenefits
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Itwassubmittedthatavacationperiodistimeofffromworkwithoutlossofpay

andastheseemployeeswerereleasedfromdutyandwerenotworking theyreceivedpay

duringthenoticeperiod butthatdoesnotincludevacation Theywerepaidforthe

statutoryholidaywhichoccurredinthis period ThisArticledoesnotrefertovacations

suchas includedinthedischargeprovisionofArticle2714 a Theemployeesarepaid

theirannual salaryfor12monthsandaregiventwomonthsoffwithoutteaching duties

Theemployeeswhoworked11monthsinteachingandwerethenreleased were paidfor

onemonth svacation TheGrievorsarenotentitledtotwomonthsofvacation in

additiontotheirlayoffnotices Referencewasmadeinits submissionto St Clair

CollegeofAppliedArtsandOPSEU HD Brown June14 1989 ReConestoga

CollegeandOPSEU OShea November26 1976 ReAlgonquinCollegeandOPSEU

Weatherill July8 1983 insupportofitspositionthattheperiodofretrainingisnot

extendedbyvacationentitlements

IntheHumberCollege case the evidenceisthatthe Grievorwasnotadvisedof

thespecificdateofhisreleasefromassigneddutiesandcontinued toperformdutiesfor

theCollege includingaprogramreview Theissuewastheentitlementofa90day

periodforthepurposesofretrainingtostartfrom thedateofreleasefromhisassigned

dutiesandwhenhecouldberequiredtoengageinretrainingandwhetherthatcouldbe
th thdoneduringhisvacationperiod scheduledbytheCollegefromJune 25toAugust26

TheBoardheldthat

engagingin retrainingisnotconsistentwithbeingon
vacationandaccordinglyretrainingandvacationcannot
occursimultaneously Moreover iftheCollege s
interpretationwerecorrect therewouldbenoincentiveto
releaseanemployeefromhisassigneddutiesduringthe
initialnoticeperiodasbydeferringtherelease an
employeecouldberequiredtoretrainduringthescheduled
vacationperiod Inourview suchaninterpretationwould
deprivethe employeeofthevacationentitlementssetoutin



thecollectiveagreementoralternatively wouldforcethe
employeetoforegosomeportionoftheperiodprovidedfor
retrainingunder Article805 h iii ofthecollective
agreement

InaSt ClairCollegeaward referredtointheaboveaward theissuewas a

claimthatteacherswhowerepaidtoSeptember15 1988which includedtwomonths

vacation shouldreceive90days noticeplusthetwomonths vacation astheywere
th thadvisedonJune15 oftheirlayoffonSeptember15 TheGrievorstooktheir

vacationperiodasscheduledandwerepaidregularsalarypursuanttoArticle804 f

Theywereentitledto90days noticeoflayoffwhichoverlappedthevacationperiod

ItwastheUnionspositionthattheirvacationperiod shouldbeexclusiveofthe period

ofnoticeandclaimedanadditional twomonths salaryfortheemployees Thatwas

rejectedbytheBoardwhichfoundthatastheparties includedinthedischarge

provisionsforanadditionalnoticeperiodaspresentlyinArticles2714 a asimilar

termwasnotincluded inthelayoffprovisionandstated

consistentwiththeCollege ssubmission thatemployees
have aperiodofvacationentitlementandarenotgiven
paidvacation Thereareentitledto100 oftheirregular
salaryspreadover12months Therefore itfollowsthat
whentheCollegegavenoticeofvacationinthe regular
courseofitsschedulingthatitwasindependentofthe
noticeoflayoffwhichwassubsequently imposed Thereis
noterminthecollective agreementwhichrequiresan
employeewhohasbeengivennoticeoflayoffthatthe
vacationperiodmustbedealtwithseparatelyandin
additiontothe90days noticerequirementsoastoentitle
suchemployeestoadditionalcompensation

Thefacts intheinstantgrievancescommencewiththe circumstanceofan

employeebeingreleased fromallorpartofnormallyassignedteachingdutiesasof
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April1 1996 whenthenoticeoflayoffwasgivenorwhereanemployeewasrequiredto

completetheteachingdutiesduringtheacademic yearattheendofwhichtheemployee

wasreleasedfromallsuchduties Atthattime thenoticerequiredandgivenunder

Article2706 viii c was90calendardayseffectivefromthereleaseofsuchduties

forthepurposeofengaginginretrainingactivities ThereisnodisputethattheCollege

haddeclaredafinancial exigencyandthe Unionwasthen notifiedofimpending layoffs

whichwas followedbyconsultationsbetweenthe parties TheCollegedidnotrequire

theseemployees toengageinanyparticulartypeofretraining thatendeavourwasleftto

theindividual sdiscretionandtherewas nocompulsionbythe Collegetodoanything

afterthereleaseoftheir dutiesandthenoticeoflayoff wasgivenpursuanttothisArticle

Inourview thissituationisdistinguishedfromthefactsintheHumber Collegeaward

whichwefindshouldnotbeappliedinthe circumstancesofthiscase Thefindinginthe

St Clairaward however isconsistentwiththeappropriateapplicationofthe rightofthe

CollegeunderArticle2607 viii c tofirstlyreleaseemployeesfromassignedduties

fortheperiodofthenoticewhichissetat90calendardays Theperiodofnotice

providedbythisArticleisnotqualifiedbyanyattachmentforextensionofthenotice

time becauseofbenefitswhichmayhaveaccruedorhavebeenappliedduringthe

academicyeartotheseemployees Suchaconditionwouldrequireanadditiontothe

termsofthisArticle shouldthe Unionssubmissiononthesegrievancesbeaccepted

AvacationasprovidedbyArticle15isaperiodoffworkaftertheacademicyear

andscheduledbytheCollegeforwhichtheemployeesarepaidaspartoftheirtotal

remunerationforthecalendaryear Ifthattimeoffworkwastobeexclusiveofanotice

oflayoffwhich mightaffecttheirvacation attachedtotheir teachingdutiesduringthe

academicyear thatshouldhavebeenexplicitly recognizedin thelayoffprocedureasitis

fordischargesfromemploymentinArticle2714 a Consistentwithsuchintent

however theCollegepaidtheGrievors theirfullsalaryforthe 12monthperiodwhich



wouldincludetheirtimeoffworkasifnoticesoflayoffhadnotbeengiven Theonly

exceptioninthe layoffprovisiontothenoticeperiodof90calendardays iswherethe

Collegeforoperationalrequirementscannotreleasetheemployeeasatthedateit

ascertainsalayoff isnecessary inwhichevent there isanextensionofthenoticeby

90daysfromthe datewhenthereleasefromsuchdutiesbecameeffective Therefore for
stthoseemployeeswhowerereleasedfromalldutiesonApril 1 theirnoticeperiod

thextendedtoJune 30andforthosewhocontinuedtheirteachingdutiesduringthe

academicyearandwerereleasedoncompletionofthoseduties thenoticeperiodof90

dayscommencedfromthatdate Wefindthatthereisnobasisinthe termsofthe

collectiveagreementapplicabletolayoffstoextendthoseperiodsofnoticeasclaimedby

theUnion

WefindthattheCollegecompliedwiththetermsofArticle2706 viii c byits

serviceofawrittennoticeoflayofftothe affectedemployeeswhentheyhadbeen

releasedfromallorpartoftheirnormallyassigneddutiesandprovided90calendar days

notice withfullpayandbenefitstothem Thepurposeof thatnoticeperiodexpressedin

thisArticleisnotamandatoryrequirementofthe employeeinordertoobtainthebenefits

duringthatnoticeperiodwhenthe affectedemployeehasnofurtherassignment

obligationswiththeCollege ThepaymentbytheCollegeoftheunexpiredvacation

entitlementisconsistent withArticle15andsatisfiestherequirementsoftheCollegeas

tothe Grievorsvacationentitlementwhichisaperiodoffwork Thatbenefit isnot

inconsistentwithavoluntaryretrainingprogrammewhichthe employeemayenterin that

periodwhentheprofessorsarenotrequiredtoworkastheCollegereleasedthemfromall

dutiesontheeffectivedatesoftheirlayoffs

WenoteintheAlgonquinCollegeaward theBoardstated
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Apersonisnotonvacationwhenhisemployment
relationshiphasceasedalthoughhemayreceivevacation
payupontheterminationofemployment

TheBoardfindsthatvacationentitlement statutoryholidays professional

developmentdaysandnonteachingweeksaremattersarisingfromtheGrievors

teachingresponsibilities duringtheacademicyearandareseparatebenefitsattaching

theretoanddonot qualifytherightofthe Collegetolayoffemployeeswhicheventis

subjecttothespecificconditionsapplicabletolayoffsexpressedinArticle2706andthe

noticerequirement in viii c Wefindthatthenoticeperiodprovidedinthislayoff

cannotbeextendedbythetimeclaimedincludedinthe issuessetoutin thesegrievances

Itisouropiniontoallowthis extensionofthetermsofArticle2706 viii c would

requireitsamendmentwhichwouldbecontrarytoArticle3204 d bywhichtheBoard

isnotauthorizedtoamendanytermsofthecollectiveagreement

WhentheCollege gavenoticesoflayofftotheGrievors theiremployment

relationshipwasconcludedsubjecttotheconditionsofthecollectiveagreement

applicabletolayoffswhichrelatetopossibledisplacementstoretainapositionof

employmentbutwhenthoseconsiderationswereexhaustedandthelayoffbecame

effectiveApril1 1996 the Grievors employmentceasedwiththereleaseoftheirduties

Followingthatevent theGrievorswereentitledtothe90calendardaynotice forthe

purposeofengaginginretraining activities Whether theGrievorsengagedinsuch

activitieswasanindividualdecisionandnotmandatedbytheCollegetowhichtheyhad

nofurtherresponsibilityforteachingornonteachingfunctions Vacations professional

developmentdays complementaryfunctionsandstatutoryholidaysareassumedina

continuingemploymentrelationshipandpartofworkassignmentsandtheresponsibilities

ofthe professorsand fallwithintheconditionsapplicabletotheacademicyear The



Collegehastherighttoendbothteachingandnonteachingfunctionswhichwere
stcompletedbythosewhoseteachingdutieswereended bythe noticeonApril1orasthe

stdaywhenemployeeswhocontinuedafterApril1toteachwerereleasedfromfurther

teachingduties ThatistheperiodofextensionprovidedinthisArticle Ineither

circumstance theGrievorswere paidforCanadaDaywhichfellwithintheir periodof

vacationforwhichtheywerepaidonthe basisoftheformulasetbytheCollege That

statutoryholidaycouldnotthereforebeusedinanyeventinthiscausetoextendthe

layoffnoticeperiod

Wefindthatthe Uniondidnot establishthatthereisafullorprorataextensionof

the layoffnoticeperiodwhichthe Grievorscanclaimunderthe headingsoftheir

grievancesasnoneofthoseissuesaresupportedintheapplicationoftheclearlanguage

ofArticle 2706 viii c BythisArticle theCollegeisnot requiredtodoanything

otherthancompliancewiththe90calendardays noticecalculatedfromthedatethatit

releasesanemployeefromallorpartofthenormallyassignedduties Thatisthesole

testtoestablishthedatefromwhich thisnoticeperiodbecomeseffectiveandistobe

calculatedandcannotbeotherwiseextendedbyreferencetootherconditionsof

employmentwhichhavenotspecificallybeenincludedinthe termsofArticle2706 viii

c whichappliestothelayoffoftheGrievors

Wefindthatthe Uniondidnot establishtheCollegewasin violationofArticle

2706 viii c asallegedinthesegrievanceswhicharethereforedismissedandweso

award

DATEDATOAKVILLETHIS DAYOF JULY 1997
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