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AWARD

1 Wehave beforeusagrievancefiledbyMs Jodi

Formosi sessional instructor datedJanuary5 1993 whichreads

asfollows

STATEMENTOFGRIEVANCE

Igrievespecificallybutnotexclusively thatasessional positioninthelanguagestudiesDepartmentwascontinued
beyondoneacademic year Fall91 Winter92 Fall 92 thereforethatpositionshouldhaverolledover Article
203A C Consequently sinceIwashiredtofillthatexcessfull timeteachingloadinfall 92 mycollege
employmentstatusand compensationshouldbereflectiveof thatposition

SETTLEMENTDESIRED

1 Reclassifymeasaprofessor inthefull timebargainingunitasofSept 1 1992

2 Compensatemeat theappropriatepaylevelasofSept 1 1992with theaccruingbenefits probationtimeand
seniority

JodiFormosi

TheUnionwrotetotheemployerFebruary15 1994 twodaysbeforethehearingclarifyingtheissuesasfollows

Ms JaniceBaker
HicksMorley Hamilton
30thfloor
Toronto DominionBankTower
Toronto Ontario

DearMs Baker

RE OPSEUv MohawkCollege A
Local240
A Grv ofFORMOSI Judy

SessionalWork
Grievance datedJanuary5 1993

OPSEU 93D952 OurFile 15 4176001

Iaminreceiptofthedocumentsregardingthetermsofappointment forsessional faculty Ilookforwardto
receivingtheremainingdocumentswhichI requestedinmylettertoyou datedFebruary9 1994concerningregular
full timeandpartial loadfaculty

Thankyouforadvisingmeofthepreliminaryobjectionyouwillberaising onbehalfoftheCollege Toassistyou
inyourpreparationforthehearing thisistoletyouknow thattheUnionwillbetakingthepositionthatthegrievor
shouldhavebeenclassifiedasregular full timefacultyeitheronSeptember1 1992 asaresultofherfillinga
vacancyintheLanguageStudiesDepartment oronJanuary1 1993 byoperationofthe12 monthin24 monthrule
asprovidedforinthecollectiveagreement



Yourstruly
CORNISHADVOCATES
SuzanneLopez

3TheCollegeobjects toourjurisdictiontodealwiththeUnionclaimthatMs Formosi
shouldhaveobtainedregularfull timestatusasaresultoffillingvacancyasasessionalin
theLanguageStudiesDepartmentonoraboutJanuary1 1993 andtherebyspendingtwelve
monthsasasessional withina24monthperiod TheCollegesubmitsthatthisisafreshmatter
not raisedbythegrievancesothatevenifthegrievorwasabargainingunitemployeewith
an enforceableclaim whichitdisputes wehavenojurisdiction TheUnion whileacknowledging
thatthereisnothingonthefaceofthegrievancereferringtotheJanuary1 1993vacancy
reliesonthewords notexclusively inthegrievancestatement TheUnionarguesthatwe
havethejurisdictionbecauseits claiminrespectoftheJanuary1 1993vacancyrelatestothe
grievors status as doestheclaiminrespectoftheSeptember1992assignment andbecauseit
also involvesallegedemployermanipulationofteachingassignmentsinordertodefeatthegrievors
entitlementtoregularfull timestatus

WemadeanoralrulingatthehearingfindingthattheclaiminrespectoftheJanuary
1993vacancywasafreshclaimnotencompassedbythegrievanceand therefore wehadno
jurisdictiontoentertainit Weruledasfollows

Whereasagrievanceistobegivenan expansivereadingwiththeobjectiveof dealingwith
theissuedraisedinthebroadestsense apartycannotexpandagrievancetotheextentofraising afresh

cause ofactionnotraisedorreferredtointhegrievance

Inthecaseathand thegrievancereferstotheSeptember1992assignment Thereisnomention
of theJanuary1993vacancy WhereastheclaiminrespectoftheJanuary1993vacancyrelates
tothegrievors employmentstatusandencompass anallegationofemployermanipulation it
nevertheless constitutesaseparateanddistinctcauseofactionunrelatedinanywaytotheSeptember
1992causeofaction Theuseof thewords butnotexclusively inframing thegrievance donot
allowtheUniontoraiseunrelatedallegationsofsimilartypebreachesofthecollectiveagreement
butratherpermittheSeptember1992mattertobe dealtwithinabroadandexpansivemanner

Havingregardtoalloftheforegoingwefindthatwearewithout jurisdictiontoentertaintheclaiminrespectof
theJanuary11 1993vacancy

5 Weherebyconfirm ouroralruling

6 TheCollegeraisedasecondpreliminaryobjectiongoingtoourjurisdictiontoheartheclaiminrespectofthe
September1992teachingassignment TheessenceoftheColleges objection isthatunderArticle101ofthe
collectiveagreementthegrievor asasessionalemployeeattherelevanttime was notanemployeewithinthe
bargainingunitwiththerighttogrieve Furthermore itisarguedthatevenassumingthatavacancyexisted Article
203c stipulatesthattheposition designatedasregularfull timemustbefilledbyamemberofthebargainingunit
and therefore couldnotbeawarded tothegrievorinanyevent TheCollegeasksustofindthatbecauseMs
Formosiwasanon bargaining unitsessional instructorat thetimeshehasnoentitlement Insupportofitsposition
theCollegereliesupon

LambtonCollegeandOPSEU Grievance reWages
SessionalEmployeesAugust28 1989 Unreported H D
Brown



Fanshawe Collegeand OPSEU Union Grievance
GrievanceofB MacDiarmidFebruary27 1993
Unreported HD Brown

CambrianCollegeandOPSEU Grievancesof Anderson
PouporeSuosalo AshickPotvinJune30 1988
Unreported HD Brown

TheUnionarguesthatalthoughsessionalemployeesarenomembersofthebargainingunit theyhaveenforceable
rightsunderthecollectiveagreement TheUnionreadsArticle203asprotectingsessionals frommanipulationof
assignmentsdesignedtoprevent themfromattainingregularfull timestatus InsupportofitspositiontheUnion
reliesupon

Algonquin CollegeandOPSEU GrievanceofP HanburyOctober30 1984 Unreported D H Kates

LoyalistCollegeandOPSEU Grievanceof S DanielsFebruary 7 198 Unreported R J Delisle

TheUnionsubmitsthatgiventhepurposeofArticle203Ms FormosihastherighttogrieveunderArticle32

7 Wemadeanoral rulingatthehearing withtheUnionnomineedissenting upholdingtheemployers
objection asfollows

ConsistentwiththethreeawardsofArbitratorHowardBrownrelieduponbytheemployerthemajorityfindsthat
sessionals arenotemployeescoveredbythecollectiveagreement eventhoughthereareprovisionsofthe
collective agreementpertainingtotheassignment ofsessionals and therefore absentanylanguageinArticle32
givingasessionaltherighttogrievetheenforcementoftheseclausesitmustbe foundthatnosuchrightexists The
extensionofgrievancerightsinArticle3201toan employeewhohasbeenemployed continuouslyforat leastthe
precedingfourmonths mustbe readasapplyingtoemployeeswithinthebargainingunit Furthermore inArticle
203c thepartieshaveputtheirmindstowhat istohappenintheeventthecollegecontinuesafull timeposition
beyondonefull academicyear Thecollegeisrequiredtodesignate thepositionasaregularfull timebargaining
unitposition and6hallfillthepositionwithamemberofthebargainingunit Itisnotdisputedthatthegrievor
was notamemberofthebargainingunitattherelevanttime Accordingly evenifshedidhavetheright togrieve
whichshedidnot thereisnoentitlementandcould benoremedyflowingtothegrievor Thisisnottosaythatthe
Union couldnotgrieveabreachofArticle203ifitfeltthattheintegrityofthebargainingunitwasthreatened a
Uniongrievancehasbeenfiled orthatabargainingunitemployeewithaclaimtooneofthesepositionscouldnot
grieve

Having regardtoalloftheforegoingtheseproceedingsareterminated

8We herebyconfirmtheoralrulingassetoutaboveand terminatetheseproceedings

DATEDatTorontoonthe00ofMarch

IDissentfrom2ndruling JonMcManus
JonMcManus

IConcur GeorgeMetcalfe
GeorgeMetcalfe


