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AWARD

Thegrievorinthismatter BruceFauvelle grievesthefailureoftheCollegetoadjusthissalary
byanannual increment inthesecondandthirdyearsofhisemployment Thegrievor inhis
fourthyearbythetimeofthegrievance accordinglyrequests thathiscurrentsalarybeadjusted
bytwosteps andthathereceiveback payforthedifferenceinsalaryforyears2 3and4
ThegrievorwashiredinJulyof1987asateachingmasterintheFrenchprogramforthe
TechnicalDepartmentoftheCollegesAppliedArtsandBusinessFaculty TheCollegehad
identifiedavacancywhichtheyhopedtofillbyAugust17thofthatsummer andthegrievorwas
interviewedbytheDeanoftheFaculty Mr EberhartBaumert withthatinmind Thegrievor
suitedtheCollegesneeds andwasevaluatedforhisinitialplacementonthesalarygridunder
theClassificationPlanwhichformspartoftheparties collectiveagreement Applicationofthe
factorsunder thatPlan placedthegrievoratStep1 carryingasalaryintheneighbourhoodof
26000 andDeanBaumertindicatedtothegrievorthattheCollegespolicywastopay

accordingtothecontractrate Atthetimethegrievorwas however earningaround 30000
withOntarioHydro andhemadeitcleartoDeanBaumertthathewasnotinafinancialposition
toconsidercomingtotheCollegeforanythingless AtthatpointtheDean hadtomadea
decisionwhattodo ThepositionwasaFrenchspeakingone andthegrievorwastheonly
qualifiedapplicant Advertisingfor furthercandidateswouldnotonlycost thousandsof
dollars DeanBaumert testified butitwas alsounlikelythatanothersuitablecandidatecouldbe
identifiedthroughthatroutebythetimeofthe August17thstartdate DeanBaumertaccordingly
proposedtothegrievorthattheCollegewouldpayhimattwo bonus stepshigherthan the
Classificationrate ortheStep3level TheDeantestifiedthatwhenhecameupwiththatoffer
hewouldhavehadthesalaryfiguresinthecollective agreementreadilyathand The
classificationPlanitselfwasnotatthattimeappendedtothecollectiveagreement butDean
Baumert testifiedthathedidhavesomefamiliaritywiththe SpecialNotetoRaters which
formspartofthePlan andwhichprovides

IfagivenindividualsqualificationsandexperiencearesuchthattheCollege concerned
considersthatpersontobeparticularlyimportanttoitsprogrambutthesalaryasestablishedby
theplanisinadequate the Collegemaygrantuptothreeadditionalsteps onappointment
providedtheresultantratedoesnotplacetheindividualabovethe maximumstartingrateforthat
personslevelofformal education

ThatNote hetestifiedhowever hebelievedwasintendedonlyfor exceptional circumstances
whereanindividualstalentwasjustnotcommensuratewithhisrating anditneveroccurredto
himtoapplyittoacaselike thegrievors

TheofferasenvisionedbytheCollegewascarefullysetoutinalettertothegrievordatedJuly
24 1987 providingasfollows



DearMr Fauvelle

IampleasedtoofferyouapositionasteachingmasterinourTechnicalDepartment Thisoffer
confirmsourconversationofthismorning

Asexplainedtoyouindetail the presentsalarygridofourunioncontractclassifiesyouatStep1
whichdoesnotmeetyourfinancialexpectations

TheCollege therefore iswilling toofferyouacompensatorybonusequivalenttotwostep
increases Thisbonuswillbemaintaineduntilyournormal salaryprogressionhasreachedStep
3 Specificallythisbonusduring198788willbe2Stepsandfor198889itwillbe1Step The
presentsalariesare

Step1 26009
Step2 27479
Step3 S28934

Thesedollarfiguresrefertothe198687contactwhichexpiresonAug 31 1987 Weexpecta
generalsalaryincreaseforthenewcontractcommensuratewith theoverall economicsituation
Theunionsofarhasnotspecifiedtheirdemand MyexpectationisthatthenewvalueforStep3
for198788willbeabout 30000

In198889youwouldreceivewhateverStep3isthatyear andsimilarlyin198990andin
199091youwouldstartprogressingonthe grid

Wediscussedbriefly fringebenefits Theyseemtobesimilartowhatyouhavenow Our
PersonnelDepartmentwilladviseyouindetail

Iconfirmedthatyourteachingassignmentfor198788willbediscussedwithMr Johnson

Ifyouacceptthisofferweneedastatementfromyourphysicianthatyouarefittoperformthe
teachingduties

Ihopeyouwillgivethisofferyourfavourableconsideration Wewouldlikeyoutoassumeyour
newdutiesifpossibleonAug 17 1987 Yoursverytruly Signature E D Baumert Dean

Thegrievordidformallyacceptthatoffer anditstermsonceagainwere confirmedbythe
PresidentoftheCollegeinaletterdatedthe grievorsstartdate August17th andwhichreadas
follows



DearMr Fauvelle

RE COMPETITIONNUMBER8753

OnbehalfoftheBoardofGovernorsofNorthernCollegeofAppliedArtsandTechnology Iam
pleasedtoofferyouthepositionofTeachingMasterintheElectricalElectronics Program
PorcupineCampus Thefollowingarethe termsandconditionsoftheappointment

1Theeffectivedateofyourappointmentis19870817
Yourchairman immediatesupervisorwillprovideyou
withthedetailsofyour teachingassignment

2Yoursalaryforthepositioni8 28934 yourmaximum
stepisstep 15 46481

3 Yourappointmentisprobationaryfor2years andsubjecttosatisfactoryperformance will
becomearegularappointment

4 TheenclosedMemorandumofAgreementbetweentheOntarioCouncilofRegents forthe
CollegesofAppliedArtsandTechnologyandthe OntarioPublicServiceEmployees Union
OPSEU detailsthetermsandconditionsofemployment ThePresidentofLocal654isMr A

Hannikainen HaileyburySchoolofMinesCampus Acopyofaclassificationdescriptionforthe
positionofTeachingMasterisavailable inthecollegesOperationProceduresManual
Personnel CopiesoftheManualarelocatedin thecampuslibraryandin theDeansoffice On
PorcupineCampus acopyisalsoavailablethroughPersonnelServices

5 Thecollegerequiresthatyouobtainamedicalcertificatefromyourfamilyphysician
indicatingthatyouarephysicallyandpsychologicallyabletoassumetheextensive
responsibilitiesofthisposition ShouldyourOHIPnotcoverthiscost pleasesubmit theinvoice
tothe collegeforpayment 6 Wealsorequirecopiesofyourtranscripts

7 ItisourBoardofGovernors policythatthe normalretirementageforallcollegeemployees is
age65

Ifyouareinagreement withthe termsofemploymentoutlined pleasesignthecopyofthisletter
andreturnitalongwithtranscriptsandmedicalcertificatetoPersonnelServices CentralOffice
PorcupineCampuswithin10days

MayItakethisopportunitytowelcomeyoutothe facultyofthecollegeandwishyouevery
successinyournewposition Yourssincerely Signature

J H Drysdale
President

fromtherethegrievorsemployment fromaremuneration pointofview proceededexactlyin
accordance withthearrangementthathadbeenoutlined tothegrievorbyDeanBaumert The



grievorbeganatthesalarylevelforStep3 inhisfirstyear 198788 andremainedthere
throughout thenext2years 198889and198990 Forthefourthyearofhisemployment 1990
91 hethenprogressedtoStep4andwaspaidaccordingly InAprilof1991 however the new
Dean DonDekker mentionedtothegrievorthathissalarytreatmentinthepreviousyears
seemed strange andundertooktoreviewthematterwith Personnel Thegrievorunderstood
fromtheconversationthatDeanDekkerwasreferringtohislackofprogressiononthesalary
scalefortwoofhisfirstthreeyearsinthedepartment Whennofurtherword camefromthe
Collegeonthequestion thegrievorfollowedituponhisownwiththeUnion andonApril16
1991 sentamemorandumtoDeanDekkersettingoutthepresentclaim

MEMO TuesdayApril6 1991

TO Mr DonDekker
DeanofAppliedTechnology

From BruceFauvelle
Professor ElectricalElectronics
Porcupine

Ithascometomyattentionthatmypastsalary
incrementswerenotinaccordance withthe collective
agreement

Beforecommencingwith theCollegeIreceivedaLetterofOfferdatedJuly24 1987fromthe
thenDeanofAppliedArtsandBusiness Mr E F Baumart tsic Thisletterstatesthatmysalary
wouldbebasedonabonusstepsystem

According totheletterIwasofferedasalaryofstep1plus12bonus stepsgivingmeaneffective
startingrateofstep3 Mysecondyearofemploymentwouldgivemeanincrementof1step
basesalarystep2 plus1bonusstepgivingmeonceagain theequivalentofstep3 Mythird

yearwouldadd1moreincrement basesalarystep3 andeliminatethebonusstepsgivingme
theequivalentofstep3 Allsubsequentyearswouldprogressnormallyonthescale Furtherto
receivingtheletterofJuly24 1987 IreceivedaLetterofOfferdatedAugust17 1987from
thenPresidentDrysdaleonbehalfoftheBoardofGovernors Thisletterstates thatmystarting
salarywouldbe 28934 step3salaryforAugust1987 Thereisnomentionofthebonus
system

Mysalaryoverthepastyearshasfollowed thebonussystemoutlinedbyformerDeanBaumart

Afterreviewingthecollective agreementandtheLettersofOffer Ibelieve thatnormal
progressionshouldhaveoccurredaftermyfirstyearofemployment

Ihaveincluded withthislettercopiesofthe lettersIreceivedaswellasatable showingthe
differencesinsalarybased onnormalprogressionthroughthe scale



BruceFauvelleProfessor ElectricalElectronicsArticle1102ofthecollectiveagreements
Grievance

Procedure provides

1102Complaints

Itis themutualdesireofthepartiesheretothatcomplaintsofemployeesbeadjustedasquickly
aspossibleanditisunderstoodthatifanemployeehasacomplaint the employeeshalldiscussit
withtheemployeesimmediateSupervisorwithin twenty 20 daysafterthecircumstances
givingrisetothecomplainthaveoccurredorhavecomeoroughtreasonablytohavecometothe
attentionoftheemployeeinordertogivetheimmediateSupervisoranopportunityofadjusting
thecomplaint

AndArticle1105a provides

IfthegrievorfailstoactwithinthetimelimitssetoutatanyComplaintorGrievance Step the
grievancewillbeconsideredabandonedArticle3 Salaries provides

301ThesalaryscalesapplicabletofulltimeemployeesshallbeassetoutinAppendix1
attachedhereto

302Determinationofstartingsalariesandprogressionwithin thesalaryscalesshallbein
accordancewiththeCollegesClassificationPlansdatedAugust1975andassetoutinthe
GuidelinesfortheImplementationofSalaryAdjustmentsandtheClassificationPlans andthe

applicationtocertainpresentemployeesabovethemaximumscaleshallcontinueassetoutin
the Guidelines attachedhereto whichalsosetsoutthe termsofreferenceofthe Joint
EducationalQualification Sub Committee

TheSalarySchedule Appendix1 forthegrievorsfirstfull

yearofemploymentunderthatcollectiveagreementread

APPENDIX1
SALARY8SCHEDULE8
effectiveSptember1 1987

a TeachingMastersandCounsellors

Thesalarymaximaareestablishedintermsofrelevantformaleducationlevelsandequivalencies
aslistedbelow

Minimum 25604
Step127127

Step228654
Step330178



Step431704
Step533229
Step634754mid pointforStep12
Step736280mid pointforSteps13 14
Step837804midpoint forSteps15 16 Maximum
startingsalaryforStep12qualifications
Step939329Maximum startingsalaryforStep13qualifications
Step1040854MaximumstartingsalaryforStep14qualifications
Step1142379MaximumstartingsalaryforStep15qualifications
Step1243903Maximumsalary noformalpost secondary
diploma certificateordegree Maximum
startingsalaryforStep16
qualifications
Step1345430Maximumsalary 1yearpost secondary
certificate
Step1446954Maximumsalary 2yearCAATDiplomaor
certifiedJourneyman
Step1548480Maximumsalary 3yearCAATDiplomaor
GeneralPassUniversity Degreeor
certifiedJourneymanholdingequivalent
qualifications
Step1650002Maximumsalary 4yearCanadian
UniversityDegreeormore CGA
PEng CA orCMA formerlyRIA

NOTE Formaleducationalqualifications notspecifiedabovewillbesubjecttoevaluationbythe
JointEducationalQualificationsSubcommittee

FollowingtheintroductionoftheTeacherTrainingProgramdescribedintheletterof
understandingonpage91ofthisagreementStep16qualificationswillbechangedtoincludethis
program

Step15equivalentqualificationsforacertifiedJourneymanorsomeonetreatedassuch shall
meanthesuccessfulcompletionoffivefullyearCAATcoursesatthetechnologistlevelof
whichtwoaredirectlyrelatedtothe individualsareaofexpertise orthe equivalent Thecourse
ofstudyleadingtoequivalentStep15qualificationforcertified Journeymen orsomeonetreated
assuch shallbeapprovedin advancebytheCollege

b Instructors

Minimum 21858
Step1 23386
Step2 24909
Step3 26434
Step4 27961
Step529486midpointofrange



Step6 31010
Step732536Maximumstartingsalary
Step8 34061
Step9 35587
Step1037111

c Librarian1

Minimum 26488
Step1 28012
Step2 29539
Step3 31066
Step4 32590
Step534112midpointofrange
Maximumstartinqsalary
Step635639
Step737164
Step838688
Step940212

Librarian2

Minimum 31019
Step1 32542
Step2 34070
Step3 35591
Step4 37118
Step538644midpointofrange
Maximumstartingsalary
Step640168
Step741692
Step843216
Step944739

NOTE Theseratesareapplicablependingthe outcomeofthearbitrationasspecifiedinthe
LetterofUnderstandingonpage87

d Annualincrements tothemidpoint arebaseduponexperience attherateofonesteDfor
eachcompletedyearonthe jobexperience Abovethemidpoint butnotbeyondthemaximum
onestepwillbegrantedwhereperformanceinthepastyearwassatisfactory Forthe purposesof
thisparagraphthefollowingshallbeconsideredasonthe jobexperience leaveforunion
activities paidleaveofabsence secondment

emphasisadded



TheformatofAppendix1hasnot changedunderthecurrent

collectiveagreement exceptfortheremovalofthe Minimumand

Step1 salarylevels TheClassificationPlanwhichthe
partiesagreeformspartofthecollectiveagreement andwhichisnowincludedatthebackofthe
bookletagreement readsinpart

1 AppointmentFactors

COMPUTINGINITIALPLACEMENT

i Theminimumqualificationsrequirementisacountof6pointsbasedupontheappointment
factors Sincethisistheminimumrequirement atotalof6pointscorrespondstotheminimum
rate Thisisnotintendedtoprecludeacollegefromhiringanindividualwhosequalifications
andexperiencetotallessthan6points Insuchcases however theindividualwouldbehiredat
theminimumofthescale

ii Computationoftheinitialsalaryis therefore A B 6 Theproductisroundedtothenext
higher number eg

A 4points
B 5points

A B 9points
9 6 3 4

Thestartingpositionisthecorrespondingstep Step4 onthescale

iii Noindividualwillhaveastartingsalaryoflessthan theminimumonthesalaryscale Nor
willanindividualsmaximumstartingsalaryexceedthespecifiedmaximumstartingsalaryon
thescale 2 Progression Factors

Annualincrementstotheappropriatecontrol pointofthesalaryscalearebasedupon
experience Beyondthatpoint performanceconstitutesthe basisofprogression

StepValue

A Experience tocontrol
Point1stepperyear

B Performance above
controlpointwhere
performancesatisfactory1stepperyear



C FurtherFormalEducationwhereprior approvalgivenbythe college1stepforeach
completedyearatthe post secondarylevel onthebasisoftheexplanatory notesset

outinSectionBoftheAppointmentFactorsonpages 111112

Note Nocreditwillbegivenwheretodosowouldreducetotalprogressiontimetothe
appropriatemaximumtolessthan4yearsspecial NotetoRaters

IfagivenindividualsqualificationsandexperiencearesuchthattheCollege concerned
considersthatpersontobeparticularlyimportanttoitsprogrambutthesalaryasestablishedby
theplanisinadequate the Collegemaygrantuptothreeadditionalsteps onappointment
providedtheresultantratedoesnotplacetheindividualabovethe maximumstartingrateforthat
personslevelofformal education

TheCollegerecognizesthatthegrievorsclaimfora correction tohisrateisacontinuingone
andaccordinglydidnottake thepositionwiththeUnionthatthegrievancewasinarbitrable At
thehearing however theCollegemadeanumberofarguments someofwhichitcharacterized
as jurisdictional TheCollege alsoconceded onthebasisofthejurisprudence thatitcouldnot
raiseanargumentof estoppel againstanindividual employeeunderthecollectiveagreement
wheretheUnionwasnotinvolved However theCollege arguesthatthiswasa pre
employment contract andwithintheCollegesrightstomake Thegrievor itnotes was clearas
towhatthearrangementwas andhavingtakenthebenefitofitfor3years cannotnowseekto
improveuponit Asapreemploymentcontract itisnotenforceable throughthe collective
agreementandarbitration andiftherewas anything inconsistentwiththecollectiveagreementin
thearrangementthatwasmade theonlyjurisdictionleftforanarbitratoristostrikedownthe
arrangement Beyondallofthat the Collegearguesthataboardofarbitrationconstituted under
thepresentagreementhasnojurisdictiontoentertainacauseofactionwhicharoseevenbefore
the precedingcollectiveagreement andthatevenifitdoes anyremedyastoback payislimited
bythemandatoryprovisionsofArticles1102and1105tothe20dayperiodpreceding the
grievance AstotheUnionsprotestationof waiver onthepartoftheCollegeinremaining
silentonthesejurisdictionalargumentsuntilthe hearing theCollegesubmitsthatdefencesgoing
to substantive issuesofjurisdiction arenotsusceptible towaiver

Theboardwouldbeginbynotingthatiftherewasnothingmoretothiscasethanthemakingof
anagreementoutsidethecollectiveagreement thatfortwoyearspaidthegrievormorethanhe
otherwisewouldhavebeenentitledto itwouldnotbedifficulttodisposeofthe additionalclaim
nowbeingput forwardbythegrievorsubsequenttotheexpiryofthattwoyearperiod What
changesthecase however istheexistencein theClassificationPlanofthefinal Noteto
Raters bothofwhichitisacknowledgedbytheparties pursuanttoArticle3ofthecollective
agreement aretobetreatedaspartofthecollective agreementitself Article302in particular
provides 302Determinationofstartingsalariesandprogressionwithinthesalaryscalesshallbe
inaccordancewiththe CollegesClassificationPlansdated November28 1989

Thatstatement bindingthepartiestotheratingsystemestablishedbytheClassificationPlan
wouldappeartobemeaninglessif ascounsel fortheCollegesubmits thematterofstarting
salariesandprogressionweresimplydiscretionaryforthe College andwetakethereferences to
nminimum and maximumnintheAppendix tosimplyplacelimitsontheresultsoftherating



system AndiftherewereanydoubtthatArticle302andtheAppendixwereintendedtohave
thatrestrictivemeaning weagreewithcounselfortheUnionthattheSpecialNotetoRaters
dispels thatdoubt therewouldbenopointtothepartiesmutuallyspellingoutthe groundsupon
which andhow theCollegeispermittedtodealwith theproblemofattractingacandidate
whosesalarycomesupshortontheagreed criteriaofthePlan ifthe Collegewassimplyfree to
payanindividualanyhigher rateitinitsdiscretiondeemedappropriateinanyevent

Nordoweagreewith thebasicassertionofcounselfortheCollegeherethatwhattheUnionis
seekingtodois toimposeontheeventsofJulyandAugust1987factual characterizationsat
oddswith alloftheevidence Rather wefind ontheevidenceofwhathappenedhere thatthe
languageoftheNoteoughttohavebeenrecognizedasapplicable oncetheCollegemade the
decisioninitsownmindtoembarkuponthecourseofactionthatitdid Whateverdiscretionor
subjectivitygoesintotheapplicationofthefactors intheClassificationPlaninitially intheend
allpartiesagreethatthe candidateunderreview thegrievor cameoutoftheprocessasaStep1
candidate with theattendantsalarythatit isthepurposeoftheratingplanandSalaryScaleto
fix Normally weweretoldbyDeanBaumert thepolicyoftheCollegeissimplytopayatthe
scale ButthegrievorwasntinapositiontocometotheCollege forthat Anditwasthe
decisionoftheCollegetopaythegrievormore Thismaynothavebeenthekindof
nexceptional situationDean Baumertnormally thoughtaboutwhentheexistenceofthe Special
Note cametohismind butitseemsfromtheCollegespointofviewtohavebeenexceptional
enough thatis exceptionalenoughtopaythegrievormoreforhisqualificationsthanthe
applicationoftheratingscaleactuallyproduced Andthe offertothegrievor itshouldbenoted
fromDeanBaumertscandidevidence wasbynomeansagratuitousone thegrievorwasthe
onlycandidatetheCollegehadbeenabletoattractatthatpointwiththenecessarycombination
oftechnicalandlinguisticskills andtheCollegehadtomakeitsowndecisionwhethertofinda
waytopayhimabovescale orfacedelayinfillingtheposition togetherwith thousandsof
dollars inadvertisingcosts Inthefinalanalysis therefore whilethegrievor byacceptingwhat
wasbeingoffered got theratehewantedatthetime theCollegealsogotthecandidatethey
wantedatthetime

Theonlyissueforthisboardiswhetherthecollectiveagreementdictatedtheresultthatflowed
fromthatarrangementwiththegrievortostarthimatahigherrate andforthereasonssetout
wefindthatitdid Thatis wefindthatiftheCollegewasgoingtoelecttotreatthegrievor in
ordertohirehim withsomelatitudebeyondthatnormallyprovidedforbytheagreed
ClassificationPlan ithadtodosowithin thetermsoftheparties SpecialNote Itlacks
credibilitytosuggestthatthepartieswouldagreeuponspecificrestrictionsfortheexerciseofthe
Collegesdiscretionin exceptional cases asDeanBaumertwouldsuggest butleavetothe
Collegeanunfettereddiscretioninthecaseofwhattheyaredescribinghereasan un
nexceptionalone Nordowefinditofanyassistancetocharacterizethesituationhereashaving
todowitha preemployment contractual arrangement sincewhatwasbeingdealtwith the
hiringrate isamatter ascanbeseen particularlyfrom theNote thati coveredexpresslyby
thetermsofthiscollectiveagreement And McGavinToastmaster 1975 54DLR 3d 1
SCC makesitclearthatthe collectiveagreementgovernstherelationship atleastwith

respecttothosemattersexpresslydealtwithbyit Moreimportantlyfromaremedialpointof
view wefindthattheevidence andthejudgmentmadebytheCollegeitselfin the
circumstancesofthegrievorscase brings thiscasewithintheparametersoftheSpecialNote



andthattheNoteaccordinglygovernsoncetheCollegeproceededtopaythegrievorabovethe
ClassificationPlanrateasitdid TheCollegecannot inotherwords exerciseadiscretion
exactlyofthemannercontemplatedbythetermsofthe SpecialNotetoRaters butavoidthe
fullapplicationoftheNotesimplybysayingthatitintheCollegesviewdidnotapply Thusit
followsfromthe decisionoftheCollegeheretopaythe grievorattheStep3levelthatheisalso
slottedthere andthereafterprogresses uptothe controlpointattherateofaonestep
incrementperyear allofthatinaccordancewiththecollectiveagreementandtheprovisionsof
theSpecialNote Fromthatitfollowsthatthegrievor asofthetimethathelodgedhisgrievance
inAprilof1991 wasbeingpaidataratetwostepsbelowwhatheshouldhavebeen

Thattakes ustothequestionofretroactivity andthelimitation which theCollegeargueswith
respecttodamages Thereisnoquestion thatthe arrangement uponwhichthegrievors
employmentwaspurportedtobeworkedoutwasputtohiminfullandcareful detail The
grievorclearlyunderstood inotherwords whatthe Collegewassayinghewouldbeentitledto
andspecifically howtheCollege intended totreathisrateintheensuingyears fromthepointof
viewofprogression Itturnsout aswehavedetermined thattheCollege inignoringtheeffect
ofthe NotetoRaters waswrongabout that Butthegrievorcertainlyknewandunderstoodthe
Collegesposition Ifthegrievorwantedtosatisfyhimselfthatthatwastheextentofhis
entitlement itwasopentohimtocheckthatoutwiththeUnionfromthatpointon justashe
ultimatelydidinAprilof1991 Theonlyotherfactor circumstance relevanttothe
determinationofthatquestionwasthelanguageofthecollectiveagreementandthe
ClassificationPlanitself InMinistryofCorrectionalServicesv OPSEU 1990 74OR 2d
700 Div Ct theCourtheldthatagrievancewasnotoutoftimeurltiltheemployeeinvolved
hadbeenadvisedbyherUnionthatshehadthebasisofavalidgrievance Inthatcase however
therelevantlanguageofthecollectiveagreementread

2721Anemployee whobelieveshehasacomplaintoradifferenceshallfirstdiscussthe
complaintordifference withhissupervisorwithintwenty 20 daysoffirstbecoming awareof
thecomplaintordifference Thatlanguage standsincontrasttothecollectiveagreement
provisionhere whichreads

1102Complaints

Itis themutualdesireofthepartiesheretothatcomplaintsofemployeesbeadjustedasquickly
aspossibleanditisunderstoodthatifanemployeehasacomplaint the employeeshalldiscussit
withtheemployeesimmediateSupervisorwithin twenty 20 daysafterthecircumstances
givingrisetothecomplainthaveoccurredorhavecomeoroughtreasonablytohavecometothe
attentionoftheemployeeinordertogivetheimmediateSupervisoranopportunityofadjusting
thecomplaint ThediscussionshallbebetweentheemployeeandtheimmediateSupervisor
unlessmutuallyagreedtohaveotherpersonsinattendance The immediateSupervisorsresponse
tothe complaintshallbegivenwithinseven 7 days afterdiscussionwiththe employee

InFanshaweCollege Dobos anunreporteddecisionofarbitratorSwandatedNovember26
1991 thegrievorhad followingtheterminationofhispositionasafulltimeprobationary
teachingmaster acceptedaseriesofungrieved sessional partialload and part time



appointments sometimeafterwhich hesoughttoreopenandinquireintoeachandeveryoneof
themastotheircorrectness Atpage5ofhisawardarbitrator Swanbeganbyobserving

Itiscommongroundbetweentheparties andwellknowntoanyone familiarwiththiscollective
agreement thatthe timelimitsinArticle11aremandatory andthatthereisnostatutorynor
contractualjurisdictioninaboardofarbitrationappointedunderthiscollectiveagreementto
relieveagainstabreachofthetimelimits

Theawardthennotesatpage9

Certainsteps weretakenbytheCollegeinrelationtothegrievorsemploymentandstatus
thosestepsweretakenwiththegrievorsfullknowledge andtheyweretakeninawaywhich
offeredhimanopportunitytoinformhimselfastothe implicationsofthe collective
agreement andtoseekassistancefromtheUnion Inthosecircumstances thegrievorallowed
themandatorytimelimitstoelapse andtheresultisthatheisdeemedtohaveabandonedany
complaintorgrievancewhicharisesfromthosediscreteevents

Thatcase asarbitratorSwanputit involveda discreteeventonly beingtheterminationofthe
grievorsfulltimestatus andMr Swanspecificallydistinguishedthatsituationfromthe
FanshaweColleqe Hague case anunreporteddecisionofarbitratorBrunnerdated October24
1983 notingthattheHaquecaseninvolvedaseriesofappointments thecumulativeeffectof
whichwassaidtoachieveacertain resultinrelationtothestatusofthegrievor IntheHague
case itselftheBoardwrote commencingatpage8

NoneoftheAgreements northeColleges CollectiveBargaininqActgivetoaBoardof
rbitrationthepowertoextendthetimeforthetakingofanystepsin thegrievanceprocedure

anditisaccordinglyclearthatnoreliefagainstnoncompliancewiththe limitationperiodis
available

TheevidenceinthiscaseisperfectlyplainandthevariousLettersofAppointmenttowhichwe
havereferredeloquentlyspeaktothis thatthegrievorwasatallmaterial timesfullyawarethat
hewasnotbeingtreatedasa fulltimeTeachingMasterintheAcademicStaffbargainingunit
Hecouldnothavebeenunderanyillusionsinthis respect Thecircumstances givingrisetothe
complaintoccurredorcameoralternativelyoughtreasonablytohavecometotheattentionof
thegrievorasearlyasJanuary15 1980 whenhewasappointeda sessionalemployee The
LetterofAppointmentofthatdatemusthavemade itcleartohimastothestatusthathewas
beingaccordedbytheCollegeandifinfacthewas ashenowalleges afull timeTeaching
MasterintheAcademicStaffbargainingunitbyJanuary8 1980 itwasincumbentuponhimto
grievewithintwentydaysofJanuary 15 1980 Hisfailuretodosoatanytimethereafteruntil
May18 1982 despitesubsequentLettersofAppointmentdesignatinghisstatustobeeither
partialload or sessional nowmustbeheldtobarhimfromarbitratingthegrievance We

havenodoubtwhateverthatthetimelimitsineachoftheCollectiveAgreements thatwerein
forcebetweenJanuary8 1980andthedateofthegrievancehaveexpiredandindeedranout
manymonthspriortoMay18 1982 Accordinglyweholdthatthe grievanceisinarbitrable



However forthereasonsgiveninTheBoardofGovernorsofAlgonquinColleqeofAPPlied
ArtsandTechnologyandOPSEU fGrievanceofGatien Brunner releasedearlierthis
month thegrievanceisclearlya continuing one See alsoTheBoardofGovernorsofSheridan
CollegeofApPliedArtsandTechnoloqYandOPSEU GrievanceofEllis May30 1983
Brown andtheearlierdecisioninReAlgonquinCollegeofAppliedArtsandTechnolo yand

OPSEU grievanceofRudenko Schnare dated June1 1982 Brent

Accordingly ourjurisdictiontograntadeclarationandtheconsequentialreliefthatissought
mustbelimitedtotheperiodcommencingtwentydaysimmediatelyprecedingthedatethatthe
complaintwasfirstmadetothe grievorsimmediatesupervisor whichonthe evidenceappearsto
haveoccurredonMay19 1982andwesohold

WeseethepresentcaseasanalogousinthisrespecttotheHaquecase and whilemakingthe
declarationand2stepadjustmentaforesaid findanddirectthatthegrievorisentitledtosuch
adjustmentonaretroactivebasisonlyfortheperiod pursuanttoArticle1102 twenty daysprior
toraisinganycomplaintwiththeCollegeoverthemannerofhisslotting Theboardwillremain
seizedofthismatterintheeventthepartiesencounteranydifficultywithrespectto
implementation

DatedatToronto this18thdayofSeptember 1992

CHAIRMAN

WallyMajesky
ICONCUR

UNIONNOMINEE

JohnT Koski IDISSENT
EMPLOYERNOMINEE


