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AWARD

OnthefirstdayofthehearingsCounselforthepartiesagreedthattheArbitratorwas
properlyappointed TherewasapreliminaryobjectionraisedbytheCollegerelatedtothe
jurisdictiontodeterminethematterandrenderafinalandbindingdecision Otherpreliminary
objectionsbytheCollegewereabandonedduringthefirstdayofhearings The preliminary
objectionremainingwas underArticle3202thatiftheGrievorbelievesthathewasan

themployeenotanindependentcontractorwhenhestartedassuchonthe8 ofSeptember
th2000thenthatwasthetimetofilethegrievancenotonthe6 ofMarch2003 TheParties

agreedthattheArbitratoroughttohearthemeritsofthecasebeforedeciding thepreliminary
issue

TheCollegeprovidesanautoapprenticeshipprogramwhichisapostsecondary
program ASEP runonthecampus TheCollegealsoprovidescontractedprogramsfor
GeneralMotorsCorporation GM GMhasanationalproductservicetrainingprogramwhich
isdeliveredinOntariobyfourcollegesoneofwhichisAlgonquin Thisprogram isfundedby
GM TheAlgonquintrainingcenterforGMisinGloucesterandhasbeeninoperationfor
approximately20years

Thegrievancereads
violationoftheCollectiveAgreementbetweentheOntario

CouncilofRegentsforCAATSandOPSEU Academic
Employees particularly butnotexclusively Article2staffing
Article14salaries Article27jobsecurityandAppendixV
sessionalemployeeswithrespecttomystatus salary benefits
andseniority
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ThesettlementrequestedatarbitrationwasthattheGrievorsstatusasaregularfull time

professorbedeclaredwithfullretroactiveadjustmentofcompensation benefitsandseniority
asofthedateofthegrievanceon6March2003

FACTS

FrankDuttonstartedhisemploymentwiththeCollegeasaSessionalteacheronthe
th19ofOctober1998 HetaughtintheautomotiveapprenticeshipProgramandwasgivenan

8weekcontractwhichwastwicerenewedendinginAugustof1999 Hetestifiesthathisco
ordinatorwasRandyScottwhoheldafull timeprofessorshipattheCollege Mr Dutton
taughtontheroadratherthanatthecenterinplacessuchasSudburyandNorthBay Aside
fromscheduling thecoordinationundertakenbyProfessorScottwasminimaloccurringfor
oneortwohourperiodseverytwoweeks HissupervisorwasJohnTappwhobecamethe
DeanofTransportationandBuildingSchoolfortheCollege in1998 DeanTapphadhired
theGrievortoworkontheGMprogram

DeanTapptestifiesthattheGMtrainingisnotaCollegeprogrambutacontractforthe
deliveryoftrainingtoemployeesofGMandtheirdealershipsintheOttawaandtheEastern
Ontarioregion Thetrainingcarriedout islargelydeterminedbytheGMdealershipnetworkin
theareademandingtrainingfortheiremployees Therefore GMhasnocontroloverthe
demandanddoesnotwanttobetiedtoabindingformalcontractandcommitmenttothe
Collegeinrespectof whatIwillterminthisaward acourseofstudyforGMtrainees Dean
Tappadvisedthattheprogramhadintheearly1980sbeenatalevelofahalfamilliondollars
Therehasbeenovertheyearswidefluctuationsinthedemandandoveralltherehasbeena

continuingdeclineinthedeliveryofcoursesforGM

AttherequestofDeanTapptheGrievorenteredintoanindependentcontract
thagreementwiththeCollegeonthe8 ofSeptember2000 IfthathadnotoccurredMr Dutton

wouldhavehad12 of24monthsofsessionalemploymentwiththeCollegetheverynext
month DeanTapptestifiesthattherewasalotofvolatilityintheGMprogramandtheydidnot
coverlosses Forexample thedemandwasalmostnothinginthemonthofFebruary Dean
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TappadvisedthatdiscontinuingtheGMprogramwasnotseenasaviableoptionasGM
suppliestheCollegewithsupportmaterialsandmanyotherbenefits He wantedtouse
contractorstocontinuetodeliverthecourseofstudiesforGMinorderthathemightmaintain
thegreatestflexibility inhisstaffingdecisions Withindependentcontractorshewouldhave
greaterflexibilityandcouldrespondmoreeasilytothevolatilityaswellasensuringthattheGM
programwouldnotpenalizetheotheractivitiesoftheCollegebecauseoflosses Itis the
switchtoanindependentcontractstatuswhich theCollegearguesisthetimewhenthe
grievanceshouldhavebeenfiled

DeanTappclaimsthatMr Duttonwasnotforcedtobecomeanindependent
contractor Mr Duttonsviewwasthatifhewantedtokeepworkingthiswastheonlywaythat
itwouldhappen Therefore Mr Duttonbecameanindependentcontractor andincorporateda
companytoreceivetherevenue

InSeptemberof2002thestatusofMr DuttonwasswitchedbacktoaSessional
withoutanynewdocumentsbeingputinplace Therewasneverasessionalcontractsigned
asallsessionalstatuspositionsweremanagedonline Exhibits 7 15indicatethatthe

thSessionalstatuscommencedinSeptemberof2002andwasterminatedonthe26
September2003 AfterthathewasterminatedfromallemploymentbytheCollegeonone
weeksnotice InOctoberof2002DeanTappadvisedtheGrievorthat theswitchback had

occurredbecausetheCollegehadbeenforcedtodosobyRevenueCanada Itwasatthis
timethatMr Duttonbecameawarethathemightbebothanindependentcontractoranda
sessional HesoughtoutadvicefromtheUnionandlaunchedtheinitialcomplaintleadingto
theGrievanceinJanuaryof2003 InaformalresponsetoemaildiscussionsDeanTapp
indicatedthatitwashisintentiontohaveajobpostingtohireaninstructortodeliverthe
trainingthattheGrievorhadbeendoing seeExhibit 9 InhistestimonybeforemetheDean
indicatedthatitremainedhisintentiontopostbutthathehadnotdonesobecausehewas
awaitingtheoutcomeofthisarbitrationproceeding

Mr Duttontestifiesthatduringthethreeplusyearsatthetrainingcenterheconsidered
himselfaprofessor Hetestifies thathewashiredassuch hadabusinesscarlabelinghimas



suchandnevertoldthathisstatushadchanged HetestifiesthatallacrossCanada theGM
instructorsareprofessors Whenhewasterminatedtheemploymentrecord Exhibit 10
indicatesthathewasaParttimeProfessor
ARGUMENTS

OnbehalfoftheGrievor UnioncounselsubmitsthatMr Duttonhasaclaimtoaroll
overintoafulltimepositionbyhavingcompleted12monthssessionalemploymentina24
monthperiod ThebroaderissueisthefailureoftheCollegetogivepreferencetothe
designationofafulltimeteachingpositionasisrequiredbyArticle203A ratherthan
continueasessionalteachingposition Theindividualandthecollegeissuesarelinked
togetherthroughArticle203Crequiringthat thepositionbedesignatedasaregularfull time
bargainingunitpositionwhichmustbefilledbyamemberofthebargainingunit Itis
submittedthatnoneof thereasonsputforwardbythewitnessesfortheCollegeastowhythe
courseofstudyforGMtraineesshouldnotbedesignatedafulltimepositionareappropriate
inthiscase TheevidenceoftheCollegeonrevenuefluctuationandabsenceofpermanent
contractsdoesnotqualifyassuchoperationalrequirementstojustifystaffingoutsideoffull
timepositions ItisalsosubmittedthatiftheGrievorwerenotlabeledanindependent
contractor itisclearthattheGrievoroccupiedasessionalteachingposition Therefore the
rollovershouldbedeclaredeffectiveOctober2000 Itisfurthersubmittedthatoncearollover
isconfirmedthentheworkperformedmustbecharacterized asthatofaProfessornotofan
Instructor TheargumentoftheCollegethat theGrievorisanindependentcontractoristhe
anthesisofwhatthedefinitionofanInstructorisintheCollectiveAgreement

InsupportofitspositiononthepreliminaryobjectiontheUnioncounselmadereference
tothefollowingarbitrationdecisions

ReSenecaandOPSEU uniongrievance anunreported
majorityarbitrationawarddated29October1998 MacDowell
andSt Clair CollegeandOPSEU Cross grievance an
unreported majorityarbitrationawarddated24June1997
McLaren



Insupportofitspositiononthe meritsUnioncounselmadereferencetothefollowing
arbitrationdecisions

ReHumberandOPSEU uniongrievance anunreported
unanimousarbitrationawarddated12April1994 Howe St
LawrenceCollegeandOPSEU Nutleygrievance anunreported
arbitrationawarddated5April1995 Mitchnick supplemental
awardIII ReGeorgeBrownandOPSEU uniongrievance an
unreportedunanimousarbitrationawarddated22December
1994 Picher FanshaweCollege andOPSEU Donaldson
Bucekgrievance anunreported arbitrationawarddatedJanuary
1987 Brown FanshaweCollegeandOPSEU OBrien
grievance anunreportedarbitrationawarddated3April 1998
Devlin

TheCollegesubmitsthattheGrievanceisoutoftimeunderArticle3202inthatthe
timetogrieveiswhentheCollegemadehimanindependentcontractorwhenhebelievedhe
wasanemployee Forthisreasonthegrievanceisoutoftimeandoughttobedismissed Itis
arguedonbehalfoftheCollegethatthefactsneedtobecharacterizedfirst The Grievor
bouncedbackandforthinvariouscapacitieswiththeCollegebothasasessionalattimes
andattimesinanonteachingcapacityasasupportandthensometimeasanindependent
contractor Itissubmittedthatthefirstissueistodetermineifthereisanongoingfull time
position Itissubmittedthattherecanbenofulltimepositionwhenthepersondoingthework
isanindependentcontractorandnotasessionalteachingpositionasisrequiredbyArticle
203A ThecourseofstudyforGMtraineeswasinagreatstateoffluxin1999and2000with
theworkdecreasingsomuchthattwoprofessorshadtobebroughtfromthetrainingcenterto
theCollegecampusbecausetherewasnothingforthemtodoatthecenter

InsupportoftheargumentonthepreliminaryobjectionCollegecounselreliedonthe
followingarbitrationdecisions

Re BritishColumbiaBuildingsCorp andBCGEU 68
CLAS 222 Laing 2002 and St LawrenceCollegeand
OPSEU Daileygrievance Anunreportedunanimous
arbitrationawarddatedJune26 1995 MacDowell



Insupportoftheargumentonthemerits Collegecounselreliedonthefollowing
arbitrationdecisions

ReCambrianandOPSEU Sommerergrievance 44CLAS
327 1996 Simmons St Lawrence CollegeandOPSEU union
grievance anunreportedunanimousarbitrationawarddated
October 20 1998 K P Swan CambrianCollegeand
OPSEU uniongrievance 5LAC 4th 325anunreported
arbitrationawarddated17March1989 Swan Fanshawe
CollegeandOPSEU McDiarmidgrievance anunreported
arbitrationdecisiondated27February1993 Brown Cambrian
CollegeandOPSEU Anderson Poupore Suosalo Ashickand
Potvingrievance anunreportedarbitrationawarddated30June
1988 Brown SenecaCollegeandOPSEU uniongrievance
anunreportedarbitrationawarddated16April2004 Picher
CanadianLabourArbitrationcases222002220and23128
23130

RELEVANTPROVISIONSOFTHECOLLECTIVEAGREEMENT

Article2

Staffing

201 TheCollegeshallnotreclassifyprofessorsas
instructorsexceptthroughtheapplicationofArticle 27 Job
Security

203A TheCollegewillgivepreferencetothedesignationof
fulltimepositionsasregularcontinuingteachingpositionsrather
thansessionalteachingpositionsincluding inparticular
positionsarisingasaresultofnewpostsecondaryprograms
subjecttosuchoperationalrequirementsasthequalityofthe
programs enrolmentpatternsandexpectations attainmentof
programobjectives theneedforspecialqualificationsandthe
marketacceptabilityoftheprogramstoemployers students and
thecommunity TheCollegewill notabusesessional
appointmentsbyfailingtofillongoingpositionsassoonas
possiblesubjecttosuchoperationalrequirementsasthequality
oftheprograms attainmentofprogramobjectives teneedfor
specialqualifications andenrolmentpatternsandexpectations

203B TheCollegewillnotabusetheusageofsessional
appointmentsbycombiningsessionalwithpartial loadservice



andtherebymaintaininganemploymentrelationshipwiththe
Collegeinordertocircumventthecompletionoftheminimum12
monthssessionalemploymentina24monthperiod

203C IftheCollegecontinuesafull timepositionbeyondone
fullacademicyearofstaffingthepositionwithsessional
appointments theCollegeshalldesignatethepositionasa
regularfulltimebargainingunitpositionandshallfilltheposition
withamemberofthebargainingunitassoonasaperson
capableofperformingtheworkisavailableforhiringonthis
basis

Article14

Salaries

1401A Determinationofstartingsalariesandprogression
withinthesalaryschedulesshallbeinaccordancewiththeJob
ClassificationPlans seepages131136 Theapplicationto
certainpresentemployeesabovethemaximumsteponthe
salaryscheduleshallcontinueassetoutin1403

2701 Afull timeemployeeshallbeappointedtoregularstatus
uponsuccessfulcompletionoftheprobationaryperiodandbe
creditedwithseniorityatleastequaltotheprobationaryperiod
served

2716 ExtensionandContinuingEducationprogramsand
courseswhicharenotincludedintheregularassignmentoffull
timeemployeesareexcludedfromtheapplicationoftheArticle
forallpurposes

Article32
GrievanceProcedures

3202 Itisthemutualdesireofthepartiesthatcomplaintsof
employeesbeadjustedasquicklyaspossibleanditis
understoodthatifanemployeehasacomplaint theemployee
shalldiscussitwiththeemployeesimmediatesupervisorwithin
20daysafterthecircumstancesgivingrisetothecomplainthave
occurredorhavecomeoroughtreasonablytohavecometothe
attentionoftheemployeeinordertogivetheimmediate
supervisoranopportunityofadjustingthecomplaint The
discussionshallbebetweentheemployee andtheimmediate
supervisorunlessmutuallyagreedtohaveotherpersonsin
attendance The immediatesupervisorsresponsetothe



complaintshallbegivenwithinsevendaysafterdiscussionwith
theemployee

AppendixV

SESSIONALEMPLOYEES

1 ThetermsofthisAppendixrelatetopersonsemployedon
asessionalbasis Sessionalemployeesareexcludedfromthe
bargainingunit

2 Asessionalemployeeisdefinedasafull timeemployee
appointedonasessionalbasisforupto12fullmonthsof
continuousornoncontinuousaccumulatedemploymentina24
calendarmonthperiod Suchsessionalemployeemaybe
releasedupontwoweekswrittennoticeandshallresignby
givingtwoweekswrittennotice

4 Ifasessionalemployeeiscontinuedinemploymentfor
morethantheperiodsetoutinparagraph2ofthisAppendix
suchanemployeeshallbeconsideredashavingcompletedthe
firstyearofthetwoyearprobationaryperiodandthereafter
coveredbytheotherprovisionsoftheAgreement Thebalance
ofsuchanemployeesprobationaryperiodshallbe12full
monthsofcontinuousornoncontinuousaccumulated
employmentduringtheimmediatelyfollowing24calendarmonth
period

BARGAININGUNIT
TobeusedinconjunctionwiththeJobClassification

PlansforpositionsintheAcademicBargainingUnit

CLASSDEFINITION

PROFESSOR

INSTRUCTOR

TheInstructorclassificationappliestothoseteachingpositions
wherethedutiesandresponsibilities oftheincumbentarelimited
tothatportionofthetotalspectrumofacademicactivitiesrelated
totheprovisionofinstructiontoassignedgroupsofstudents
throughpreparedcoursesofinstructionandaccordingto
prescribedinstructionalformats andlimitedtoinstruction



directedtotheacquisitionofamanipulativeskillortechnique
andunderthedirectionofaProfessor Notwithstandingsuch
prescription theInstructorisresponsibleforandhasthe freedom
toprovidealearningenvironmentwhichmakeseffectiveuseof
theresourcesprovidedoridentified workexperience fieldtrips
etc andtoselectsuitablelearningmaterialsfromthoseprovided
oridentifiedtofacilitatetheattainmentbythestudentsofthe
educationalobjectivesoftheassignedcourses

TheInstructorsdutiesandresponsibilitiesinclude

ensuringstudentawarenessofcourseobjectives instructionalapproach
andevaluationsystems

carryingoutregularlyscheduledinstructionaccordingtotheformat
prescribedforthecourse includingasappropriate classroom
laboratory shop field seminar computerassisted individualized
learning andotherinstructionaltechniques

tutoringandacademiccounsellingofstudentsintheassignedgroups

evaluatingstudentprogressachievement assumingresponsibilityforthe
overallassessmentofthestudentsworkwithintheassignedcourse
andmaintainingrecordsasrequired

consultingwiththeProfessorsresponsibleforthecoursesofinstruction
ontheeffectivenessoftheinstructioninattainingthestatedprogram
objectives

Inaddition theInstructormay fromtimetotime becalleduponto
contributetootheractivitiesancillarytotheprovisionof
instruction suchasprocurementandcontrolofinstructional
suppliesandmaintenanceandcontrolofinstructionalequipment



DECISION

TheGrievorcommencedhisemploymentwiththeCollegeinasessionalteaching
positionintheautoapprenticeshipprogramattheCollege inOctoberof1998andworkedin
thatcapacityuntilDecemberof1998 Fusedintothisworkweresomeactivitiesaspartof

th rdthesupportstaff seeExhibit 7 Onthe4 ofJanuary1999untilthe23ofApril1999Mr
Duttonwasagainasessional BeginningintheSpringof1999therewasaperiodof
employmentnotasateacherbutinsupportinthemultimediadepartmentthatworkcarried
overintoAugustof1999 ThesamesessionalpositioncommencedagaininAugustof1999
andranuntilDecemberof1999 Thisbouncingbackandforthbetweensupportwork and
sessionalteachingactivitiescontinueduntiltheGrievorwenttothetrainingcenterin

thconnectionwiththecourseofstudyforGMtraineesonthe16ofMarch2000

Intheacademicyear9900theservicetrainingprogramforGMexperiencedasharp
declineinenrolmentandaconsequentcurtailmentofactivitiesandrevenuesfortheCollege
TocopewiththesituationDeanTappreturnedtotheCollegecampustwofull timeprofessors
whohadbeenworkinginthetrainingcenterontheGMteachingwork Partofthesemovesby

rdDeanTappincludedassigningtheGrievortothetrainingcenter Intheperiodfromthe3 of
thJanuary2000throughthe11ofAugustof2000theGrievorworkedinavarietyofways He

wasinvolved in nonteaching supportstaff partialloadandparttimeworkaswellasafew
daysinAprilasasessional TheperiodofJanuarytoAugustof2000reflectsaverydisjointed
andoverlappingfunctionsonlyafewdaysofwhichareworkasasessionalteacher Dean
TappthenthoughthehadremediedthesituationfortheGrievorbyturninghimintoan
independentcontractorinAugustof2000 Astatuswhichcontinuedfortwoyearsuntil
Septemberof2002

TheGrievorbecameanindependentcontractorinAugustof2000thefirstinvoicefor
thsuchbeingthe18ofSeptember2000andthelastonewasincorrectlydatedbutappearsto
thhavebeenthe28ofSeptember2002 seeExhibit 8 ThentheGrievorwasswitchedback

tobeingasessionalstillatthetrainingcenterdoingthesamedutiesandhoursofworkthathe



hadbeendoingwhilstanindependentcontractor Thisteachingactivitycontinueduntilhis
dismissalinSeptemberof2003

ThestatusasanindependentcontractorwasapparentlynotacceptabletoRevenue
CanadaastestifiedtobyDeanTapp TheGrievoralongwithotherEmployeeContractors
engagedintheteachingofcourses seeExhibit 19 wereswitchedbacktotheCollege
payrollasemployees Therewas apparentlyalackofagenuineindependentcontractor
relationship Therefore Ifindthatthestatusofindependentcontractorwasinfactan
erroneousonewhichshouldnotbeconsiderinthecharacterizationofthismatter Therefore I
mustcharacterizethesituationwiththeGrievorasbeingoneofanemployeefromtheoutset in
1998throughtothe terminationinSeptemberof2003

TheCollegerequiredtheGrievortobeanindependentcontractor TheGrievorhadno
alternativebuttoactassuchornotwork Forpurposesofinterpretingandapplyingthe
CollectiveAgreementthepropercharacterizationoftherelationshipisnotthatofan
independentcontractorbutasanemployee Whilehewaspaidforalmostatwoyearperiod
asifhewereanindependentcontractorhewasineffectanemployee

Theperiodimmediatelyfollowingtheindependentcontractorsituationwasasa
sessionalasisclearfromExhibits 7 15 AppendixVoftheCollectiveAgreementdefines
asessionalemployee

asafulltimeemployeeappointedonasessionalbasisforupto12full
monthsofcontinuousornoncontinuousaccumulatedemploymentina24
calendarmonthperiod

BySeptemberof2003theCollegetooktheviewofthesituationasonethatMr Duttonwas
abouttorolloverintoaregularfulltimebargainingunitpositionunderArticle203C They
thusexercisedtheirrightontheircharacterizationofthefactstoreleasethesessional
employeeupontwoweekswrittennoticeasprovided forinAppendixVparagraph2 This

actionbytheCollegetakesnoaccountofthetwoyearsofthesocalledindependent contract
relationshipwhichiswhatthisgrievanceisallabout Furthermore inordertoescapethe
referencetothattwoyearperiodthepreliminaryobjectionastotimelinessofthegrievanceis
raisedtoattempttotakethematterbacktoAugustof2000whenMr Duttonwenton



independentcontractorstatusattheinsistenceoftheCollegewiththeironfistofnoworkifhe
didnotdoso Therefore thefirstrequirementofArticle203Amustbesatisfiedinthatthe
positionforacourseofstudyforGMtraineeswasasessionalteachingposition
PreliminaryObjection

Theindependentcontractorcharacterizationraisesanissueofstatus Theimplications
ofwhatwasgoingonintheperiodofAugust2000untilSeptemberof2003onlybecame
completelycleartotheGrievorduringhisfinal sessionalpositionthroughthelateAutumnand
Winterof0203 Therecognitionofwhathadbeengoingonandtheimplicationsforhimunder
theCollective Agreementofwhichhehadnotbeenapartasanindependentcontractoronly
becameapparenttohimashefiledhisgrievanceinMarchof2003 Thegrievanceisabout
hisstatusandheseeksadeclarationastothatstatus

TheCollegerespondsbyassertingthatheoughttohavecontestedhisstatusinAugust
of2000whenhebecame anindependentcontractororonhisswitchbacktosessionalin
Septemberof2002 Itisassertedthisthetimewhenthecomplaintaroseunderthe
requirementsofArticle3202

Thejurisprudenceinthecollegesrecognizesthatgrievancesaboutstatusare
continuinggrievancesseeSenecaCollege supraat20 Thefactthattheremaybedifferent
timeframesorwindowsthroughwhichtoexaminethequestionoftimingastowhentheremay
havebeen12monthscontinuousemploymentin24monthsdoesnotalterthefactthatthe
Arbitratorislookingatthosevarioustimepointsforthepurposeofdeterminingstatus Evenif
thisgrievancewasnotaboutstatus thepreliminaryobjectioniswaivedbecausetheobjection
wasraisedtoolateintheproceedingsbeingindictedonly10daysbeforethearbitration
proceedingseeSt ClairCollege supraat11 Therefore thetimelinessobjectionofthe
CollegebasedonArticle3202isdismissed OnthisbasisIdonotneedtoconsiderthe
argumentastowhenthecircumstancesoftheGrievorssituationaresaidtohavecrystalized

TheMerits



TheswitchinthedeliveryofthecourseofstudyforGMtraineestoanindependent
contractor whowasasIhavedetermineditmoreproperlyanemployeeoftheCollege
occurredasaresultofadropin demandfortheprogramandrevenuefromthedeliveryofthis
activity Whenviewedinthecontextofthehistoryoftheprogramandthe evidenceofvarious
witnessestheperiodin9900doesappeartobeananomalousblipinthedeliveryofthe
courseofstudy UnderArticle203A Ctherewasafulltimepositionwhichhasexistedat
leastfromthecommencementoftheindependentcontractorstatusinAugustof2000through
thedismissaloftheGrievorinSeptemberof2003 Therefore IfindthattheCollegeunder
Article203Aoughttohavegivenpreferencetothedesignationofafull timepositionsasa

regularcontinuingteachingpositionsasrequiredbyArticle203Aunlessthesubjectto
languageofthatArticleapplies

Theexceptionof203Areads
subjecttosuchoperationalrequirementsasthequalityofthe
programs enrolmentpattensand expectations attainmentofprogram
objectives theneedforspecialqualificationsandthemarket
acceptabilityoftheprogramstoemployers studentsandthe
community

Whatweretheoperationalrequirementshere Dotheyjustifynotstaffingwithafull time
position

Severalarbitrationdecisionshavedealtwiththeissueofwhetheroperational
requirementsjustifynotstaffingwithafull timeposition TheUnioncounselsubmitsthatthe
decisionwasimproperlybasedonfiscalconsiderationsonly InthecaseofReOPSEUand

HumberCollege uniongrievance anunreportedunanimousarbitrationawarddated12April
1994 Howe at7 thearbitratorruledthattheexceptions virtuallyidenticaltothoseinthe
presentcase werenotmeanttobeanexhaustivelist butratherwereexamplesofwhat
constituteoperationalrequirements Thearbitratorruledthatthelistwasaqualitativeone

and perthemaximnoscitusasociis thereforemilitatedagainstinterpretingoperational

requirementstoincludefinancialmatters InthecaseofReFanshaweCollegeandOPSEU

Donaldson Bucekgrievance supraat17 thearbitrationboardruledthat indetermining



whethertostaffwithafulltimeposition costwasnotrelevantasthecollectiveagreementhad
notincludedit TheCollegecounselsubmittedinthiscasethatfinancialcostsarerelevant

whereitmayjeopardizeotherprogrammingoftheCollege Insupportofthissubmission Re
CambrianandOPSEU supra wascited Further inSt LawrenceCollegeandOPSEU

uniongrievance supraat9 thearbitrationboardruledthatalthoughitwasinagreementwith
theOPSEUandHumberCollege supra decision citedbyUnioncounsel itshouldbe
distinguishedthattheremaybeoccasionswhenfinancialfactorsrisetosuchalevelof
importancethattheyhaveadirectbearingonoperationalrequirements Consequently ifthe

financialrepercussionsinvolveeliminatingoraffectingthequalityofotherCollegeprograms
theymaybefoundtohaverisentosuchalevelastobebeyondamerecostconsideration

Inthecaseathand therewasnoformalcontractwithGMforthedeliveryofacourseof
studyforGMtraineesatthetrainingcenter Thus the revenuesfromthedeliveryofsuch
courseofstudyisuncertainandwilldependuponthedemandofGMdealershipstotrainits
personnel DeanTappsactions althoughatfirstglanceappearonlyfiscallymotivated werein

responsetolossesthreatening thewellbeingoftheotherCollegepostsecondaryprogram
delivery DeanTapphadevenconsidereddiscontinuingaltogehtertheGMprogram
However thistoowouldhavehadnegativerepercussionsfortheCollege Atonepointthe
studentstobetaughtintheGMtrainingcenterdecreasedtosuchalevelastorequirethetwo
fulltimeprofessorstobetransferredbacktotheCollegecampusandassignedotherwork
Thisisanindicationofthefluctuationinenrolmentpatterns Further thereisaneedforspecial
qualificationsbyGMbecauseanyinstructorwasrequiredtohavebeenthroughthecourse
beingtaughtatleastonceasastudent Thiscourseofstudyisnotaregularteachingactivity
oftheCollegeleadingtoadegreeordiploma andisnotanerosionofthebargainingunitthe
occurrenceofwhichArticle203Aisdesignedtoprotect Ithereforeconclude thatthe
exceptionofoperationalrequirementswaspresentinthiscase TheresultisthattheCollege
isjustifiedthroughtheexceptioninArticle203AinstaffingthecourseofstudyforGMtrainees
asasessionalteachingpositionratherthanasaregularcontinuingteachingposition Onthis
basis Ineednotconsidertheargumentsastotheclassificationoftheregularcontinuing
positionorCollegecounselssubmissionregardingtheapplicabilityofArticle203C



TheprovisionsofAppendixVapplytosessionalteachingpositions Paragraphone
indicatesthatsuchemployeesareexcludedfromthebargainingunit TheGrievoristryingto
assertthathehasworked12fullmonthsin24asprovidedforinparagraphtwo Ifsuchan
assertioniscorrect thendependinguponthetiming paragraphfourcoulddeemhimtohave
becomeanemployeewhohascompletedthefirstyearofthetwoyearprobationaryperiod
andthuscoveredbytheCollectiveAgreement IagreewiththesubmissionsoftheCounselfor
theEmployerthatthisisaclassiccaseofestoppelinrespectofthe12in24monthsargument
oftheGrievor

TheGrievorwaspreparedtoholdhimselfoutasanindependentcontractorinorderto
continueworkinginthecourseofstudyforGMtraineesinAugustof2000 WhileIhave
characterizedthatperiodofworkasbeingoneofemploymentheneverthelessacceptedand
tookonthemantleofanindependentcontractor Unioncounselssubmissionthatthe
independentcontractorarrangementwasenteredintoforthesolepurposeofavoidingrollover
statusmustfail AsthereisnocontinuouspositionforstaffingthecourseofstudyforGM
trainees therewasnoattempttocircumventthecollectiveagreement Collegecounsel
submits inaccordancewithFanshaweandOPSEU MacDiarmidgrievance 1993
CLASJ 584185 29CLAS683 Brown atpara 20thatitwaswithintheCollegesright

tochoosenottorollovertheGreivorandsubsequentlyenterthenewarrangement Having
signedthecontractualagreementbetweenhimselfandtheCollegethatheisanindependent
contractorheisholdinghimselfoutassuchbyhisconductandlegalagreement Therefore
theprincipleofestoppelappliestopreventhimfromassertingsomeotherstatusunderthe
CollectiveAgreementduringthatperiod SuchanestoppelisnotrunningagainsttheUnionbut
himselfpersonallywhoisnotamemberofthebargaininguniteitherasanemployeewhoisa
sessionalandcertainlynotasanindependentcontractorwhichisthelegalstatushechose
Therefore hecanonlybegintocounthissessionalteachingworkinthecourseofstudyforGM
traineesfromSeptemberof2002

BasedonalloftheforegoingbythetimehewasreleasedinSeptemberof2003hedid
nothave12fullmonthsofcontinuousornoncontinuousaccumulatedsessionalemploymentin



a24monthcalendarperiodbackwardsfromSeptember2003becauseofbeingestopped
fromassertingadifferentstatusthanthelegalonehehadtakenon InthateventtheCollege
mustbetakentohavereleasedhimwithintheprovisionsofParagraphtwoofAppendixV He
hasreceivedtherequirednotice Therefore therearenogroundstoupholdthegrievance

Itisorderedthatthegrievancebedismissed

thDATEDat LONDON ONTARIOTHIS 20 DAYof JULY2004

RichardH McLaren CArb


