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The College has long had a practice of providinghandcompleted survey forms to

students for course and professor feedback In the fall of2002 the College announced

that it had engaged a webbased private contractor in Kingston to design and implement 11

computersoftware system whereby the evaluation forms could be accessed and

completed by students and then compiled electronically A number of announcements

and explanations were communicated to the staff in connectioß with this new online

program A November 19th memorandum from Pennie CarrHarris the Executive

Director of Human Resources for example read

TO All full time faculty in post secondary programs

This is survey week November 18th 22Dd

With the introduction of this new electronic process there are bound to be
questions We hae endeavoured toanswer the ones that we are aware of1
If you have a question which we have not answered here please do not
hesitate to contact me Iwill ensure that you get ananswer Please
encourage your students to go to the College website and respond to the
surveys for your courses

FREQUENTLY ASKED QUESTIONS by FACULTY

What is Cybereracaand how does the feedback process work
Cybereracais a web based organization based in Kingston Ontario
offering secure data collection services in the industry government and
education sectors Students logon to the cybereraca secure website and
access individual WebPages listing the courses they are taking The student
will answer a series of evaluation questions and add comments as

warranted The data is collated into a database Faculty may access the
aggregate results for only the courses they are teaching at the end of the
semester and for their School and campus

Is the service secure The service is secure as it has the following SS
secure socket layers a fIrewall and all ports are blocked with only two

exceptions In addition ftp is notavailable These tested measures provide
us with a secure service
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Why is the Cortege not doing this internally The College chose to seek
the services ofanexternal søpplier to expedite the proVision ofthis
electronic service forstudents and faculty Overall this service will be
more effective and efficiŁnt than that provided by the previous supplier

When may I review the results of stoVeys completed by the students in

my courses Immediately after the semesterhas officially ended And no
other teachers will not be able to see your results Access is through your
employee number and is security protected

How do I logon Go towwwslonclclick on Student Services and then
click on Student CourseFeedback Simply use your first and last name

coupled with your employee number from your pay stub upon first login
Then you wjll be asked to create a secure private password You may log
on now and Cyberera willsnd you anemailreminder ifyouwould prefer

Ifa course is taught by more than one faculty how will I get my own

results Each student will have access to a survey for each of their
courses If they have more than one teacher for the same course the course

will be listed separately for each teacher That way separate results will be
available to eaej teacher

What prevents students from completing a number of surveys for the
same course Students will only have access to surveys for courses they
are enrolled in Once the survey is completed and submitted it can not be
accessed again

What prevents a student from getting a number of their classmates
student numbers and completing the survey for them Well first their
integrity Second access to the surveys is password protected Third they
are advised that ifthey complete the survey for anyone other than
themselves itwill be treated as a major violation under the student code of
conduct and they will be subjected to severe academic penalty

What will the student feedback be used for As a teacher this feedback
will offer you some insights into the perceptions ofyour students Over
time you will know what works well and what you might want to change
Formal student feedback provides an opportunity for your Director to gain
some perspective on what goes on in your classroom In discussions with
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your Director recognition ofgood teaching and best practices can occur
Also resources can be identified for areas needing change or improvement

Why wouldntwe just do our own inclass solicitation ofstudent
feedback Most ofyou do and are encouraged to continue to do so

However students want an opportunity to provide formal feedback to the

College Also the College believes that formal student feedback is an

integral part of maintaining academic standards of teaching excellence

Can other questions be added to surveys Ongoing consultation with

faculty will take place to improve the survey itself Yes more questions
can be added

What do I dQ ifI cantlogon At the login page insert youremail
address in the forgot your password Section and Cyberera will assist

you

Cyberera the contractor engaged for the program put out information as well describing
the initiative for example in the following terms

Why course evaluations

Allows students toprovide valuable feedback
Helps each faculty member evaluate teaching style andcontent

relevancy
Helps directors identify guidance and assistance

Helps the College identify opportunities for growth and

improvement

Course evaluations are performed tohelp learning institutions do the
best job they can

Course evaluations provide comparative data and identify
opportunities for improvement
Course evaluations can provide guidance for both individual teachers
as weUaseach college in seelcing the best courses delivery style and
content

Course evaluations are also one important manner in which students
can reflect and provide opinions regarding quality and integrity
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Notwithstanding the various efforts to allay faculty concerns however there were

concerns over the notion of an outside contractor conducting this SlJIVey and posting the

responses on its web and the Union ultimately filed a Group Grievance which provided
as follows

Statement of Grievance
That the College is violating Article 6 ofthe academic collective agreement
and the Freedom of Information and Protection of Privacy Act specifically
but not exclusively in that the student feedback information is not restricted
to the individual and is being shared without the express permission of the
member

Settlement Desired
a vißlationbe declareda
cease and desist a
reversalofany disciplineorpenalties resulting from this process The

CollegesStep2 Reply to the grievance essentially reiteratedbefore the board at the

hearing indicated RE

Group Grievance dated February 18 2003 Student Feedback Thank

you for meeting with Ian Wilson Cindy Bleakney Mary Ann White and
me at Step 2 of the grievance process on Monday March3 2003to discuss
your grievance dated February 18 2003that states S

tatementofGrievance That
the College is violating Article6 of the academic collective
agreement and the FreedomofInformation and Protection
ofPrivacy Act specifically butnot exclusivelyin that
the student feedback informationis not restrictedtothe individual
and is being shared without the express permissionof
the member
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Settlement Desired
a violationbedeclared
a cease and desist
a reversal of any discipline or penalties resulting from
this process

At the grievance meeting Mary Ann White spoke on behalfof all of the
grievors and asked that violatìon of Article 31 be added to the grievance

My understanding of the substance of the Unionsargument is faculty
members are being denied natural justice that a record isbeingestablished
contrary toCollege Policy regarding personnel files in that files are being
created outside theauspiees ofthe personnel file and that the College is in
violation ofthe Freedom ofInformation and Protection of Privacy Act
specificallyS211aS212dS212eS212gS212i
S213dS213gS391S392aS392bS392cSAO2
S41aS41bS41cS472aS601aandS611bI am

attaclring a copy ofS211throughS213S391throughS392S40
S472andS611ofthe Freedom of Information and Protection of
Privacy Act for your reference

With respect to the claim of a violation of S4 a b and c it was stated
that this claimwas in particular in relation to the comments section ofthe
feedback form

The Unionclaims the funn is unreliable and the process has no validation
It was stated that although there has been no adverse impact on any
bargaining unit members yet there is no formal method for the individual to
counter any ofthe comments because the file is in the possession of another
organization and is not part of the personnel file The Union is concerned
about the security ofthe information because the WebSitewhere the
information resides is not covered by the Freedom of Information and
Protection of Privacy Act

First let me assure you that regardless of the physical location of this
informatio it is considered to be College property and itwill be treated as

such Any legislated requirement that applies to the College with respect to
the care and protection ófthis information extends to organizations that are

contracted by the College to provide this service on its behalf The fact that
this information resides in a location that is not under the Colleges direct
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control does not reduce any legislated responsibility the College may have
with respect to its collection maintenance and use

Article 6 the Article in the collective agreement upon which the Union rested its

grievance is simply the Management Rights Article That is a good indication of the

difficulty that the Union has in rIDding a contractual basis for challenging the actinofa

College in implementing at least in some form a process by which feedback from

students on the courses and professors they have experienced can be obtained And the

general management right ora College to do so has been affirmed long ago by the case

law Seneca College November 11 1977 HDBrown MohawkCollege November 15
1984 A Kruger As that award noted atpp 56

Under the collective agreement the faculty had no way ofpreventing the
Employer from using the SRIsfer purposes of evaluating the faculty This
is not to denythe right of faculty members who are disciplined from
grieving in cases where the SRIsplaya role in the decision to impose
discipline But this is not the issue before us

Fromthe grievance here however the concern does not appear to be about the

obtaining of student feedback in itself That hasbeen a College practice for years The

concern one can see is really about the security of the data and the possibility of

improper disseminationiebeyond the professor and her or his Duector And to either

terminate or at least add more controls to this new electronic program the Union invokes

the provisions ofthe Freedom ofInformation and Personal Privacy ACi relying as well

on the recent pronouncement ofthe Supreme Court of Canada in Parry Sound District
Social ServicesAdministration Board v OPSEu Local 324 2003 SCC 42 The

Court in that decision with an eye at least in part on the language of section 4812jof

the Ontario Labour Relations Act mandated boards of arbitration to treat as part of the

collective agreement under which they are appointed the provisions of the Human Rights
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Code and other employmentrelated statutes There is no provision comparable to

section 48120in the Colleges Colkctive Bargaining Act but the College

acknowledges that the Supreme Court in Parry Sound did not rest its findings exclusively
on that provision The response of the College rather is that the Freedom ofInformation
and Personal Privf1CY Act is not in its essence an employmentrelated statute and that

in any event this kind of record involving labour relations OJ employmentrelated

matters is expressly excluded by the Act itself from its scope via section6563

Asnoedby Arbitrator Mikns in Crown in Right of Ontario and OPSu Re

Binkley 199661LAC4th 284 while for example the Elections Act is not

generallyspeaking an employmentrelated statute specific provisions of it may

nonetheless have an employmentrelatedapplication In terms ofthe Freedom of

Information and Personal Privacy Act a review of its broader terms reveals the

possibility that the kind of student comment on record at issue here may well be

thought to fall within its terms Consideration of some of its operative provisions
however at the same time highlights some of the difficulties that would exist in applying
those provisions tł this kind of student opinion and feedback and at the end of the day
there appears to be no obvious basis for disapeeing with the Colleges submission that

this particular kind of record is excluded from the coverage of the Act expressly
The provisions referred to by the parties are as follows

personal infonnation means recorded information about an identifiable
individual including

g the views or opinions of another individual about the individual and

record means any record of information however recorded whether in

printed form on film by electronic means or otherwise
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38

2 No person shall collect personal infonnation onbehalf of an institution
unless the collection is expressly authorized by statute used for the

purposes of law enforcement or necessary to the proper administration of a

lawfully authorized activity

39 1 Personal infonnation shall only be collected by an institution

directly from the individual to whom the infonnation relates unless
a the individual authorizes another manner of collection
b the personal infonnation may be disclosed to the institution
concerned under section 42 or under section 32 ofthe Municipal
Freedom ofInformation and Protection ofPrivacy Act
c the Commissioner has authorized the manner ofcollection under
clause 59c
d the infonnation is in a report from a reporting agency in
accordance with the Consumer Reporting Act
e the infonnation is collected for the purpose of determining
suitability for an honour or award to recognize outstanding
achievement or distinguished service
f the infonnation is collected for the purpose ofthe conduct of a

proceeding or a possible proceeding before a court or tribunal
g the infonnation is collected for the purpose oflaw enforcement
or

h another manner of collection is authorized by or under a statute

40 2 The head of an institution shall take reasonable steps to ensure that
personal infonnation on the records of the institution is not used unless it is
accurate and up to date

41 An institution shall not use personal infonnation in its custody or under
its control except

a where the person to whom the infonnation relates has identified
that infonnation in particular and consented to its use

65 6 Subject to subjection7 this Act does not apply to records
collected prepared maintained or used by or onbehalf of an institution in
relation to any ofthe following
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1 Proceedings or anticipated proceedings before a court tribunal or

other entity relating to labour relations or to the employment of a

person by the institution

2 Negotiations or anticipated negotiations relating to labour
relations or to the employment of a person by the institution between
the institution and a perso bargaining agent or party to a

proceeding or an anticipated proceeding

3 Meetings consultations discussions or communications about
labour relations or employmentrelatedmatters in which the
institution has an interest

emphasis added

Undoubtedly the comfort level with even a new electronic system would have

remained higher had the College elected to implement the system on apurely internal

basis However it might be mentioned that the individuals behind Cyberera are part
time employees of the College and given their special expertise might well have been

the persons entrusted with this task by the College in any event Be that as it may this is

all about control and confidentiality There is no way that a College could ever ensure

that statements by individual students about a course are accurate even as a matter of

opinion The College recognizes that and acknowledges that any such statements

need to be taken with a grain of salt But it is precisely because ofthat lack of control

over what a student might choose to say that maintaining control over publication
becomes such a sensitive issue

As a matter of law however the Ontario Court of Appeal in Solicitor General of
Ontario et al v Mitchinson et al 2001203DLR 4th 538 chastized the Infonnation

and Privacy Commission for giving section 6563other than its plain meaning And

the instant communications about employmentrelatedmatters fromDPSEUs
point ofview how the teacher is doing hisherjob would seem to fall squarely within

the language ofthe exclusion The responses of the students are not viewable according
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to the College by even the contractor providing the service under the plan they are

accessible in a very controlled way only by the professor and hisher Directormanager
If the College turns out to be wrong about that there may as discussed he legal
repercussions somewhere that the College will have to deal with

That said however there being no apparent violation at this point ofthe collective

agreement and the Freedom ofInformation and Personal Privacy Act appearing by its

terms to expressly exclude from its scope this kind ofcommunication the board finds

that it has no basis in law to do other than dismiss the grievance before it

The grievance is so dismissed

Dated at Toronto this 19th day of January 2004

ÓØ
MG Mitchnick

Ronald Kelly
Ronald Kelly

John Podmore
John Podmore


