
INTHEMATTEROFANARBITRATION

BETWEEN

GEORGE BROWNCOLLEGE
HereinafterreferredtoastheCollege

AND

ONTARIOPUBLICSERVICEEMPLOYEES UNION
HereinafterreferredtoastheUnion

ANDINTHEMATTEROFTHEGRIEVANCEOFKEVINP DESRUES
OPSEUFILENo 96I0287

BOARDOFARBITRATION GailBrent
HughJohnCook CollegeNominee
PamelaMuntMadill UnionNominee

APPEARANCES

FORTHE COLLEGE E C CarlaZabek counsel
DavidIvany EmployeeRelations

FORTHEUNION GeorgeA Richards Sr GrievanceOfficer
KevinDesRues Grievor

HearingheldatToronto OntarioonApril17 2000

DECISION

Thegrievancebeforeus Ex 1 isdatedOctober17 1996andallegesthattheCollegehas

notcompliedwiththeLetterofUnderstandingregarding cumulativesickleaveplans Therewere
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nopreliminaryobjectionsraisedconcerning arbitrabilityorourjurisdictiontohearanddetermine

thematter

Thepartieselectedtocallnowitnesses Theypresentedthefactsbymeansofdocumentsand

bystatingfactsthattheybothagreedto Thesethenarethefactswhichwerepresentedtous The

grievorwasemployedbytheCollegeasafull timeProfessorinthe Academicbargainingunitby

letterdatedJuly31 1986 Ex 2 Theeffectivedateofhisappointment wasSeptember1 1986 and

theofferwasconditionaluponhissuccessfulcompletionofthe InstructionalEffectiveness

Program whichranfortwoweekscommencingAugust18 1986 seeEx 3 Thegrievor

commencedhisteachingdutiesonSeptember1 1986 InFebruary 1996hereceivedasurplus

notice Ex 4 thathewastobe laidoffonMay27 1996 ThistriggeredtheArticle27procedure

andeventuallyledtothegrievorbeingassignedforretraining The retrainingkeptthegrievoron

theCollegespayrolluntilAugust8 1996 whenhewaslaidoffwithout furthernotice pursuantto

thecollectiveagreement

Article2710AandBprovidesforseverance UnderArticle2710Bseverancepaymentsare

calculatedonthebasisof fullyearsofcontinualserviceatdateoflayoff Thegrievorwastreated

ashaving10 fullyearsofcontinualserviceatdateoflayoff forthepurposesofArticle2710B

andreceived25 ofhisannualsalary Therewerealargenumberofemployeesall laidoffatthe

sametime andallweretreatedinthesamemannerforthepurposeofseverance thatis theyallhad

their fullyearsofcontinualserviceatdateoflayoff calculatedbyroundingup Itisagreedthat

therewasan agreementbetweentheCollegeandthelocalUnionabouthowtocalculate severance

payments Neitherpartywasabletoinformuswhetherthatagreementwasinwritingorjustaone
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timedealstruckfor1996

Whenthegrievorwashiredthepartieshadacumulativesickleaveplan Thisplanwasin

effectuntilMarch31 1991 seeletterofunderstandingincollectiveagreement Byletterof

understandingthepartiesagreed thattherightofemployeeshiredbeforeApril1 1991 tobe paid

alumpsumgratuityonretirement terminationofemployment orlayoffwillbeprotectedandwill

bemaintained inperpetuity andanyamendmenttotherightofsuchemployeestothegratuityshall

besubjecttoratificationbymajorityvoteofsuchemployees Theyalsoprovidedthefollowingin

Articles1701GandHofthecollectiveagreement

1701GSubjectto1701H uponretirement layofforterminationofemployment any
creditsstandinginthenameofthe employeeshallbecancelledandshallbeofnoeffect

1701HNotwithstanding1701G employeeshiredbeforeApril1 1991 shallbe entitledto
utilizeavailablecredits orportionsthereof atthetimeofretirement terminationof
employmentorlayoffaslump sumgratuitycalculated inaccordancewiththetermsofthe
preexistingCumulativeSickLeavePlans whereapplicableandwhere theemployeeis
eligibleandshallnotexceedtheamountofonehalftheemployee sannualsalaryasofthe
dateofseparation

Neithertheletterofunderstandingnorthecollectiveagreementprovidesuswithanydetails

regardingthecumulativesickleave plan Thepartiesproducedtwoversionsofextractsfrom

employeehandbooksproducedbytheCollege Ex 6Aisundatedbutistheearlierofthe two It

containsthefollowing

Oncompletionoften yearsservicewiththeCollege employeesareeligibletoreceive on
resignation orretirement acashgratuity Thiswillamounttohalfadayspayforeachday
ofaccumulatedcredits basedonyour finalsalary uptoamaximumofhalfayearssalary

Exhibit6BisdatedApril1 1991 Itreadsasfollows

Amemberofthe AcademicBargainingUnitemployedbytheCollegeonafull timebasis
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priortoApril1 1991 willaccumulatesickleavecreditsattherateof20daysperyearof
continuousservice orapro rationthereof

Unusedsickleavecreditswillbeaccumulated Aftertenyearsofcontinuousserviceata
singleCollege anyunusedsick leavecreditsarepayableupondeath terminationor
retirement

Theformulaforcalculatingpaymentis

credits2x1200xSalary

subjecttoamaximumof50 ofannualsalary

OnSeptember3 1996thegrievorwrotetotheCollege Ex 5 part withacopytothe

Union Thepartsofthatletterrelatingtotheaccumulatedsickleavegratuityarereproducedbelow

Iam planningtosubmitmyseveranceletterstatingthatIdonotwanttobekeptonrecallby
Sept 27 1996butrequirewrittenresponsestosomequestionswhich arestilloutstanding
Sofar IhavenotbeenabletogetconsistentanswersfromthoseindividualsIhavecontacted
withintheUnionandtheCollege

1 Myfulltimestartdate islistedintheCollege records andtherecordofemployment
asSept 1 1986 HowistheCollegedefiningthetwoweeksoftrainingpriortothis
date theweeksofAug 18andAug 25 1986 ThesetwoweeksrepresentedPhase
1oftheInstructionalEffectivenessProgram yourrecordswill showthatI
successfullycompletedall partsofthein housetraining InaletterfromthenDean
R Santin datedJuly31 1986 hestatesthat completionofthe Colleges
InstructionalEffectivenessProgramme isaconditionofemploymentforall

Faculty Ihavetriedtolocatepayformsforthisperiodbuttheyarenotinmy
personnel file Thistrainingwasattendedbyapprox 75newly hiredteachersand
teacherswhohad untilthen beenhiredonasessionalbasisfortheprevious
academicyear

2 DoestheCollegerecognize fortheAcademicyearfromSept 1995toJune1996that
Ihaveearned200senioritypoints ThiswouldbringmytotalasofAug 31 1996
to2000points Astherehavebeennobreaksinmyserviceuptothelayoffdate this
totalrepresents10fullyearsofservice

3 CouldyouconfirmthatthetotalnumberofsickdaycreditsIhaveaccumulatedasof
mylayoffdateis157 thenumbermyrecordsshow AcopyofmylastSummaryof
SickandVacationCredits datedOctober27 1995wasnotavailableinmypersonnel
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file

4 InconversationswithMs Hofweller ManagerofCompensationandBenefits she
repeatedlystatedthatFacultysalaryispaidfor10monthsofwork Thisisalsothe
interpretationa unionrepresentativehasgivenme However facultydeferaportion
ofpaytobepaidout overa2 monthvacationperiod Until recently Facultywere
paidalumpsumpaymentwiththeirlastpayinJune Thissumrepresentedthe
differencebetweentotalsalaryandaccumulate sic salarytothatpaydate Thus
vacationpayisnotapartofthesalaryalthoughitappearsassuchonmylastpayslip
ShealsostatedthatIhadnot completedafullyearofservicealthoughmyattendance

sheetsshowatotalof216daysplus29extradaysofwork inthemonthsofJulyand
August Ifsalary isonlypaidfortenmonthsofworkandIhaveexceededthisperiod
asshownbythemorethan 6000paidoutabovemycontractedsalary howwould
IhavebeenabletoperformanymoreservicetotheCollegefortheyeartobe
recognized

5 WilltheCollegebehonouringaverbalagreementbetweentheUnionandtheCollege
torecognizethelastAcademicyearasayearofservicefor thepurposesofthe
severancerate TheCollectiveAgreementstatesfor 10yearsofcontinuousservice
arateof25 oftheincomelevelatthetimeoflayoffbepaidouttotheFaculty
membernotelectingrecall DoestheCollegerecognize tenyearsofcontinuous
service inmycase

8 IntheCumulative SickLeavepamphletwithintheBenefitsfoldersprovidedbythe
CollegeforemployeeshiredbeforeApril1 1991 sickleavecreditsarepayableupon
terminationprovidedemployeeshavecompleted ten yearsofcontinuousservice
DoestheCollegerecognize inviewofpoints 1to5inclusive thatIhavetenyears
ofcontinuousservice Ifso howdoestheCollegeintendtotransmit thisinformation
totheOntarioCouncilofRegentsgiventhattheapplicationformmentionsonlystart
andenddatesandnot yearsofservice

9 Whohandlestheprocessingofthe CumulativeSickLeaveGratuityClaim atthe
CouncilofRegentsand ifaclaimisrejected whatisthecourseofappeal

10 WouldtheCollegebepreparedtoextendmylayoff date withoutpay toAug 31
1996sothatImaybeabletocollectmySickLeaveGratuitywithaminimumof
discussion

OnOctober2 1996theCollegerespondedasfollowstothegrievorsquestions Ex 5 part

1 Enclosedisacopyofaletterfromyourpersonnel fileoutliningtheconditionsfor
yourparticipationintheInstructionalEffectivenessProgram Youwillnotethatit
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states thatyouwouldbe paidaperdiemrateforthetwo 2 weekperiod Youdid
notbecomefulltimeuntilSeptember1 1986

2 ThesenioritypointsystemisuniquetoGeorgeBrownandLocal 556 Nodecision
hasbeenmade regardingcalculationofsenioritypointsforlaidofffaculty
Irregardless sic senioritypointshave nothingtodowithcreditforfullyearsservice
forsickleavebuyoutpurposes

3 AsofJune30 1996 youhave160sickdayscredited

4 The29daysduringJulyandAugustwereforretrainingnot work

5 TheagreementbetweentheCollegeandLocal556isforseverancepurposes only

8 TheCollegedoesnotrecognizeten 10 yearsofcontinuousserviceinyourcase

9 Thecourseofappeal isthroughthegrievanceprocedurethroughLocal556 Iwould
pointouthowever thatthequalificationsforsickleavegratuityweredeterminedby
the CouncilofRegentsandnot GeorgeBrownCollege

10 Aspertheenclosedinformation aboutSickLeaveGratuity unpaid leavedoesnot
count

Thedocumentreferredtoinparagraph10isamemofromtheCouncilofRegentstoallofthe

collegesdatedMay25 1973 Itpurportstoclarifywhathappenstobenefit programsduringa

Leave ofAbsenceorSabbaticalLeave Inrelationto LeaveswithoutSalary itsaysthefollowing

regardingsickleavecredits

jSickLeaveCredits accumulatedcreditsarefrozen noaccrual theperiodisnot
creditedascontinuousserviceforvestingpurposes

TheUnionarguedthat theCollegeshouldinterprettheseverancepayandsickleavegratuity

provisionsinthesamewayregardingthecalculationoftenyearsofcontinuousservicebecause

annualsalaryispaidonthe basisoftenmonthsofworkandthe grievorhasdonetenfullyearsof

work InthealternativeitarguedthattheCollegehasactedinbadfaithbyartificially terminating
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thegrievorsemploymentbeforehecouldcompleteten fullyearsofemploymentafterhehas

completedtenfullyearsofworkbasedonatenmonthacademicyear Itassertedthat knowingthe

grievorssituation regardingthevestingofthesickleavegratuity theCollegeshouldhaveallowed
sthimtomaintainhisemploymentrelationshipuntilAugust31eventhoughhewouldbeonunpaid

leaveduringpartofthatperiod

TheCollegeassertedthatthiscaseisidenticalinallmaterialrespectstoanearlierdecision

betweenthepartieswhereArbitratorSwandecidedthattheemployee didnothavetenyearsof

continuousservice ItalsoassertedthattheCollege sinterpretationofserviceforseverancepay

purposeswasacknowledgedtobeastheresultofanagreementbetween thelocalandtheCollege

anddoesnotapplytothevestingrequirementsofthesickleavegratuity adecisionwhich cannot

bemadebytheCollegeinanyevent TheCollegefurtherassertedthattheonusisontheUnionto

prove badfaithand thereisnoevidencetosupporttheallegation Itarguedthat inviewofthelarge

numberoflayoffsitwouldnotmakesensetopickthosewhowereclosetomeetingthetenyear

vestingrequirementsothatthegratuitywouldnothavetobepaid Italsopointedoutthatthereis

nothinginthecollectiveagreementwhichexcludesthosewhoareclosetovestingfrombeinggiven

anormaleffectivedateoflayoff

GeorgeBrownCollegeandOPSEUTheparties referredustothefollowingdecisions

Triger 96D994 FanshaweCollegeandOPSEU Kinsella 96A4891998 unreported Swan

FanshaweCollegeandOPSEU Sorge1999 unreported Swan and 1997 unreported M G

Picher

Indecidingthiscasewehavereferredonlytothefactsasgiventous thesubmissionsof



8

GeorgeBrowncounselandtheauthoritiescited Asinthe casedecidedbyArbitratorSwan the

grievorherehastaught fortenacademic yearsbutisonlydaysshortoften calendaryearsof

employment Inthatcasethemajorityoftheboarddecidedthatcontinuousemploymentterminated

attheendofthenoticeperiod whenever thatmightarise Theboardnotedthatitwasaharsh

Fanshaweresultbutonethatwasdictatedbythecollectiveagreement InArbitratorPichers

decisionitwas alsofoundthat the employeesrightsinrelationtothelayoffcrystallize asofthe

dateofthe noticeoflayoff ifthe employeeisthenatwork page9

GeorgeBrown FanshaweItwasacceptedbyArbitratorSwaninbothhis and decisionsthat

thetesttobeappliedwasthatof tenyearsofcontinuousservice asinExhibit6Bandtheparties

hadapparentlyagreedthatitwasthepropertestinthosecases Thatwouldindeedappeartobethe

propertestbecauseArticle1701Hreferstothepre existingplanforemployeeshiredbeforeApril1

1991 andExhibit6Bspecificallyaddressesthetermsoftheplanasofthatdate ClearlyArbitrator

GeorgeBrownSwaninterpretedthatasrequiringtencalendaryearsofservice Havingreadhis

awardwecanseenobasisfordistinguishingitfromthecasebeforeus norcanwefaultitsreasoning

inrelationtothe interpretationofthe collectiveagreement

Theonlydifferencebetweenthetwocasesisthatinthiscasethe Unionallegedbadfaith

BadfaithisaseriousallegationandtheUnionhastheonusofestablishingit Wecanagreethatthe

College sdecisionisaharshoneandthatreasonablepeoplecouldregarditasbeinginequitable

However thereisnoevidencebeforeusthattheCollegeactedimproperlyinlayingthegrievoroff

orthatitdecidedtolayhimoffbecausehewas abouttohavehissickleavecreditsvest Thereis

noevidencebeforeustoevensuggestthattheCollege smotivationinlayingthegrievoroffwas
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improperorthatitchosetheeffectivedateoflayoffbasedonanyimproperconsideration like

preventingthevestingofthebenefit Thereisnodoubtthatthegrievordideverythinginhispower

tofulfill thevestingrequirement Theonethingthatwasoutofhishandswasthepassageoftime

If ashere aproperlayoffpreventedthe timefrompassing thenthatisnotbadfaithbutan

unfortunateresultwhichflowsfromalegitimateaction

This isaharshconsequence The losstothegrievorissubstantialandtheamountoftime

heneededtohavethe benefitvestwasindeedshort However iftheresultis tobereverseditis

somethingthatisbeyondourpowersgiventhetermsofthecollectiveagreement

Forallofthereasons setoutabove the grievanceisdismissed
THDATEDATLONDON ONTARIOTHIS26 DAYOFJUNE 2000

GailBrent
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HughJohnCook CollegeNominee

Idissent
PamelaMuntMadill UnionNominee


