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A grievance was lodged by the grievor in a letter to

Mr Hemingway Dean of the Mining Instrumentation Department at

the College on October 29th 1991 claiming that the College

Has abrogated my rights under Article 804g by
witholding notice of Lay off until October 29
1991 thereby cancelling my right to a meeting
with a College representative within three 3
calendar days as per the Collective Agreement

The remedy requested is that the Lay off notice
be rescinded

A notice of Lay off dated October 21st 1991 was issued by the

College to the grievor The Union filed a grievance dated

October 30th claiming that the College failed to follow the intent

of Article 804 By letter dated NoVember 4th the grievor

complained that

my rights were violated under Art 800 with
regard to improper lay off

By letter dated November November 4th Mr Hemingway advised the

grievor that the lay off notice would be rescinded but the date of

termination after the ninety day notice period would be changed to

February 1st 1992 The College responded to the Unionsgrievance

that it was not in violation of Article 804 On November 16th

the Union requested a meeting at Step 2 of the collective agreement

with regard to its grievance



2

On November 25th 1991 the grievor sent the following

letter

PO Box 247
HaileburL ot

ov 25

Dean D

Northern College of A A T

Haileybury Ont

Dear Sir

Ste 1 GrieVance

The College has boaebed the Collective Agreem by ailing
to meet to adjust mz complain o Nov 3 1991 arngAt800

I believe that I havebiroperll laid otcontrarl to the

displace the tollowin

torarassientinBinesa butcurrently O

nollyusied OlS teasing work

2 N Deeesult sessional rgently teaching OB5 25 hours

3 ince preference is to be given to tulltime over
load parttime d sessitl art 04dsince s Colle in
pavio layoits had aqre to cine aspects o partttsessional work to arrive at a iull time load believeentitl to splace any such person in order to artvettachtnq asalgant These would include all ployees of thecollege red to do teacndor relat aotivit eho areincluded in the 81Sb list reterred to in the ColleeiveAggeentdwho do contracted work for the college speotitcally but noexclusively

I also gieve that the teacngpositio in Ina presentlyconratted out to D Hosking dE HcVeigh are vStn thebodaies o the Collective Aqrent dtbe clcandidaesloc displacent R Federal Co oada
PC vs Rina Nov 990

Theredy sough la that my layo be rescinded dbe allowed to exercise my splacement rights der theAgreen

I reques that the step 1 meeting be held in HalleFbury andthat Brother A Haikainatlo
Yours very truly

Charles dePencier

cc A Hanikainen VP Opoeu local 653
R Mason Pres OPSEU local 653
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By letter dated December 6th 1991 the grievor sent the

following letter to the President

Haileybury On

Decker 6 1991

R Oervais Vresden
NorheCollege o A A T

oa o Human Res
Dear Sir

Grievce Step 2 Art 800

The College has violated mF rights der the Collective
Agre by no replying to Grievce Step 1 oNover 25
1991 I therefore obigtotder mF grievce aeStep 2
level

believe that ve be roper laid off contra othe
provisions o the Collective AgretdT caimittto
splace the

1 R Oblin rrtly ontoraryusient inBiness
but nollyusiOBS teacnqwork

2 M Deveault sessionalrtlysiedOBS 25 s

Since preerce ts to be v tollte ever paial
load partimedsessional a804dsince the Collie in
previo laFofs dagre ocine pecs
sessional work to arrive at a ullteload
entitled to splace y such person in order to arrive a a

teacnqassLen2 These would include all loFees o he
College loF to do teacnqdor relat activtT ho are
included in the815h lis referr o in the ColleciveAqreen
dwho do conracork or the College speciicallF bu
exclively

also grieve tteacgpositio in na presentl
ccntracedou 2o D Hoskinq dE McVeiqh are within the
bodaries u he Collective Aqrend be included as
cdidaes or replac Reer oFeral C0 o ada
ling PSAC vs Federal GoveoCadNover

Theredy sought is tt larof be rescind dthatbe alloeed to exercise m splactrights der the CollectiveAgr6t

I reestttthe Step 2 eting be held in Haleyburywttnthe time lts specied in the Collective Agre2dthaC Brother ABAknbe inattdce mF coellor

Tours very ly
Charles dePencier

ccRMason Pres local 653 OPSEU
A Hannikainen VP local 653 OPSEU
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By notice dated December 10th 1991 the Union gave its

notice of referral to arbitration of its grievance The response

of the College to the grievor on December 17th was

NORTHERN COLLEGE
C O L L E G E NORTHERN

and T ett

SS FI

PressmC dePemte
379 Prob Stre
P O 8ox Z47

IleyixJyCZntto

0ear Professo daPenctm

Re Step IGrlevm meMng cammntngartcle8
Scflool of Mines site on zggz

The College vi11 change lalmef date to zggz OZ aZ tctnctde vtth
the Reslxmse ta xt1Ilevma

as signed by Me Hmlngyaa zgg

ragnlze th the
have the caqxmtllnd exlmlm ta displace

Yaursgtevam ts tJmfoeedmded

ExmutveOcof

Psldmts Designee

HtleauSchool of nes
sJte

R eervetsIstdem
College



Subsequently the following letter was sent by the grievor to the

President

POBox 27
ffailebur Oet

January 7 1992

Hr R Gnrvala Presdant
NorKhera Collegs of AA T
POBox 2002
SouKh Porcupinn Ont

Dear Sir

Request for Arbltreclon

caquasK chat my Sep 2 Grievance ragardin Article 8 be sank for
arbitraconYour danalo my sp 2 Grievance 19911217does
nec rner co all spaces omy gFisvancn apeciically D Hoakln
and E McValgh presanKly aahnDiemoud

rulngo Khe Supreme Court PSAC ye Federal ovnrnment

Reardlng my lack of experience skill and competence chore are

precedents wiChln cho College whereby Proashore and Management

gXPERIENCE and COMPETENCE required for chair eaelgumenCe

I rnqast Chat cho Arbitration bo heard inHaieybury and Chat Z be
nociied in advance of the proposed dates

Charles dePancinr

ccMr R Mason Pres Local 653 OPSEU
Mr A Hannikannu VP Local 633 OPSEU
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By letter dated January 20th 1992 Mr Park CoOrdinator of

Grievances for the Union advised the College that its reply to the

Depencier grievance was not satisfactory and was referring the

matter to a Board of Arbitration with noticetothe Ministry of

Colleges and Universities

It is the Unions position that both grievances are

properly referred to this Board for its determination Pursuant to

Article808b the grievor claims two fulltime positions of McVey

and Oblin The India project on which Mr McVeys work at the time

was completed on July 31st 1992 Mr Oblin had been seconded at

the time of the grievance to another position on a temporary basis

but had held a fulltime position and the grievor seeks to bump

into the position which he regularly held in Ontario Basic Skills

Article 808 of the collective agreement is as follows

808 aAn employee claiming improper layoffcontrary to theprovi
sions of this Agreement shall state in the grievance the positions
occupied by fulltime and nonfulltime employees whom the em

ployee claims entitlement to displace The time limit referred to in
Article 1102 for presenting complaints shall apply from the date
written notice of layoff is given to the employee

b If the grievance is processed through Step 2 the written

referral to arbitration in Article 1103shall specify from the poifiS
originally designated inaabove twofulltime positions or positions
occupied by two ormore parlialload orparttimeemployees thesum
of whose duties will form one fulltime position who shall thereafter
be the subject matter of the grievance and arbitration The gdevor
shall be entitled to arbitrate thegrievance thereafterunder onlyoneof
subparagraphs abcdefgorhof Article805
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The position of the College is that the grievance was nQt

properly referred to arbitration under Article 808b and is not

arbitrable Following initial submissions on this issue the

propriety and extent of a subpoena to Mr MacLean Director of

Human Resources for the College by the Union and the extra

territorial jurisdiction of the Board we directed complete oral

submissions by counsel in Toronto which were completed on November

llth Following those submissions the Board has met in executive

session to give consideration to the issues raised with regard to

its jurisdiction in this matter and the preparation of thisaward

concerning those issues to which the award is limited

It is the submission for the college that the grievance

here dealt with is that dated November 25 1991 which is a claim of

improper layoff The claim against M Deveault was abandoned but

when laid off the grievor must claim a position at the time of his

layoff and claiming a job of what Mr Oblin may have been doing

prior to that time has not met the terms of the collective

agreement Thus the College does not have notice of the positions

which the grievor claims and he failed to be specific as required
under Article 808 With regard to the third paragraph of the

grievance where the grievor claims teaching positions in India of

Hoskin McVeigh as fulltime employees of the College cannot be

maintained as their work is outside of Canada
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It was submitted that the Step 2 grievance was submitted on

December 6th with the same allegations at Step 1 to which the

College responded on December 17th The grievor sent a letter to

the President on January 7th 1992 which was received on January

8th by the College requesting him to refer itto arbitration and

takes issuewith the Collegesresponseastotheabovepersonsbut

there was no attempt in its submissiontonarrow the target and

noone was given notice of theseproceedings It is the College

submission that this letter does not qualify under Article 1103

which is

1103 Grievances

Failing settlement of a complaint it shall be taken up as a

grievance if it fallswithin the definition under Article 1112cin the

following mannerand sequence provided it is presented within seven
7days of the immediate Supervisors reply to the complaint It is the
intention of the parties that reasons supporting thegrievance and for
its referral to a succeeding Step be setoutin the grievance and on the
document referring it to the next Step Similarly the College written
decisions at each step shall contain reasons suppongthedeciskm

The letter of Mr Park referring the matter to arbitration on

January 20th 1992 was not received by the College but sent to the

Staff RelatiOn Section of the College Affairs Branch It was

submitted that there was not a proper referral to arbitration and

the referral as such is beyond the time provided in the agreement

of fifteen days after the Step 2 response The grievor can only

displace someone who was doing the work claimed at the time of the

grievance and there is no valid target set out in the grievance

claimed by the grievor to displace On that basis in the College

submission the grievance should be dismissed
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In the alternative it was argued that pursuant to Articles

808 and 1103 the Union is required to provide particulars of

position claimed as to who performed the work during what period in

a named position before the College can be asked to take any other

step The agreement requires specificity with regard to the

arbitration of the grievance within the terms of the last sentence

of Article 808 whereby it canbe meet only one of those parts of

Article 805 The claim cannot be ascertained from the grievance

because the Union does not identify who the grievor can bump and

under what provision in Article 805 The Union must take such a

position before the latter can proceed to arbitration

The subpoena submitted by the Union cannot be used as a

fishing expedition to establish the claim The information cannot

be obtained until the College knows the scope of the grievance and

the case to be met and on that basis the relevance ofthe documents

could be determined The College objects to the scope of the

subpoena and while the Board has the power to compel production of

documents it must within the limit of the case The Union does

have SWFS and Mr Oblin is a full time member of the bargaining

unit and could be asked about the information required by the

Union There is no allegation that the grievor should replace

Oblin at the time of the grievance but requests information to

support the claim that it is the duties which he had performed at

some other time and that is not relevant In its submission the

subpoena does not meet the test that the Union had acted diligently
to obtain the information to support the claim but apart from that
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it is its position that there is nothing which is arbitrable and

therefore the subpoena need not be answered

In the second alternative is that the CCBA while not ultra

vires does not have extraprovincial effect whatever therefore was

done in Indiahasnobearing on this grievance The terms of the

collective agreement cannot be applied to work performed outside of

Ontario that part of the subpoena which refers to McVeigh and

Hosking cannot be relevant and therefore improperly requested by

the Union Reference in the submissions was made to Re Canada Post

and CUPW 24 LAC 3d 157 Weatherill Re Bell Canada and

Communication Workers of Canada 25LAC 2d 200 PC Picher

Re Fanshawe College and OPSEU unreported Weatherill June 1987

Re Seneca College and OPSEU unreported Kates May 1985

Re Humber College and OPSEU HD Brown February 1992

Re st Lawrence College and OPSEU Keller November 1993

Re Easter Bakeries Ltd 26 DLR 2d 332 Re Seneca College and

OPSEU Simmons May 1991 Re CUPE v St Paul University

OLRB218572R Re Southern Ontario Newspaper Guild and

MacLeans Magazine OLRB 020582R

The position of the Union is that the grievor who received

notice of layoff has a right to bump into a position not to bump

out a named person but to a position which could be vacant or

occupied which is what is identified in the grievance dated

November 25thie a position normally held by Oblin The Unions

position is that the two positions claimed under the narrowing
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procedure of 808 are those of McVeigh and Oblin An individual

does not need to occupy a position in order it be identified buR
if it is occupied that person could be bumped The protection

under the agreement could be circumvented by not having a person

teaching in the position or having it broken up for temporary

reasons and reconstituted at a latetime but the Union hasa right
to prove that there was a position which the grievor could claim

That is related to the subpoena requested by the Union as the

information is relative to that position in that the Union has

requested SWFS and time tables to prove Oblins job was fragmented

to the others named in the subpoena The Union should be allowed

to demonstrate the existance of a discrete position in which the

grievor could have worked at the time

The information requested by the Union will demonstrate

thatOblin was in the position before it was temporarily broken up

and the Union can with this information demonstrate that there was

such a position This is not a search to create a case but to

prove the case with the requested documents and relies in that

respect on the Bell Canada award with reference to Becker Milk

award The subpoena requested gives reasonable particularity of

the documents requested of the College and is not an abuse as the

names have been provided and the Union has reason to believe that

the documents involving those names are relevant and will assist

the Union to define the terms of employment Given the territorial

argument as to the India project the documents are necessary t

understand the nature of the work and whether the two employees are
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engaged in Ontario but carrying on work outside of the province in

which certain elements of the collective agreement could apply

In its submission the grievors letter to the President of

the College dated January 7th 1992 is a referenCe to arbitration

and is within the time limits of the agreement The grievor does

have the individual right to send the grievance to arbitration and

apart from the highly technical submission of the College in this

respect it was submitted that in reality it was a reference to

arbitration by the grievor which notice was received by the College

in January Therefore there was no violation to time limits in the

agreement and the grievance is arbitrable

It was further submitted with regard to the extra

territorial argument for the College that McVeigh was engaged by

the College in Ontario where his employment relationship originated

as a full time employee The filling of the position took place in

Ontario and whoever is in that position falls within the purvue of

the collective agreement In its submission an employee would have

to be both engaged and working out of Ontario to exclude the terms

of the agreement The Union can claim what those employees did in

Ontario as the employee is a member of the bargaining unit and

covered by the terms of the collective agreement It was submitted

that because the College sent some staff to India it does not take

the purpose of regulation of employee relationships in this

province out of our jurisdiction under the Act
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Having regard to the submissions of the parties the Board

finds that the terms of the collective agreement do not preclud

this type of grievance submitted by Mr Depencier and that it was

referred by the grievor to arbitration within the time limits of

the agreement The grievor set out his Step 1 grievance by letter

dated November 25th 1991 in which he claimed entitlement to

displace Oblin and Devault and as well grieved the teaching

positions in India presently contracted out to D Hosking and E

McUeigh That grievance was processed to Step 2 by letter dated

December 6th with the same particularity and to which the College

responded on December 17th Under Article 1103 the grievance must

be referred to arbitration within fifteen days of the receipt by

the grievor of the Step 2 response of the College We find that

the grievors letter dated January 7th 1992 addressed to the

President of the College headed request for arbitration

referring to denial of its Step 2 grievance is a reference to

arbitration within the meaning of the collective agreement which

the individual employee is entitled to present That was received

by the College on January 8th and is we find a timely notice

The referral to arbitration does not specify the two

positions required by Article 808a but the grievance indicates

two names Oblin and Devault which the grievor claims to displace

and the Union is concentrating on the position held by Oblin The

names of Hosking and McVeigh are set out in both the Step 1 and

Step 2 grievances but only two positions from those originall

designated can be the subject matter of the grievance While the
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referral to arbitration does not specify the two positions he

claims the grievor has referred in that letter to the Step 2

grievance in which the two positions are set out as well as

referring to his claim against Hosking and McVeigh There can

however under the terms of Article 808b be only two positions

claimed It is clear to us that the grievor has claimed

displacement of Oblin and Devault and those are the two positions

in the Step 2 grievance which can be incorporated by reference into

the grievors request for arbitration With that conclusion

whatever the validity of the grievors claim against those two

persons teaching in India that issue cannot be dealt with under

this grievance having regard to the clear and specific

requirements of Article808b That conclusion is also supported

by the Unions focus on the position formerly occupied by Oblin

Having regard to that finding thefirst two paragraphs of

Appendix A to the subpoena to Mr MacLean are not relevant and are

hereby struck from the subpoena

The third paragraph of Appendix A is as follows

Any and all SWFS and timetables and course outlines
for Roger Oblin Mr Deneault Lucie Beaulac John
Pearce and Lynn Coutts for the period fromone year
prior to Charles De Penciers layoff to the present

The Board has considered the purpose of a subpoena as more

particularly set out in the Bell Canada and Becker Milk Company

awards Having regard to those directions we find that the
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information requested in the third paragraph of Appendix A of th9

subpoena does not violate the purposes for which a subpoena should

be used We are satisfied that the Union is not endeavoring to

obtain facts on which to establish its case but by this information

to obtain the facts on which it intends to support the issues in

the grievances The Union did not know how the College dealt with

the Oblin position in fact and is we find entitled to obtain the

relevant documents in that regard There is reasonable

particularity with reference to SWFS and timetables which

information is kept by the College and although the Union may have

copies of such documents it is entitled to look at the

documentation of the College with regard to the position in

dispute There is no doubt on the face of the subpoena what the

documents are that the Union requests and which are relevant tothe

claim of displacement The grievor made a substantial claim in his

grievance and it therefore cannot be concluded that the subpoena

requested by the Union is for the purposes of establishing whether

any case against the College exists The Union acted with

reasonable diligence in processing its grievance by letter dated

December 10th by Mr Mason to the President which is the referral

to arbitration of the October 30th 1991 grievance

The grievor has named as we have set out above with regard

to the timeliness issue two employees of the College The

information requested in the subpoena requested relating to those



two persons are we find the proper subject of the subpoena

Documents with regard to the other names set out in the third

paragraph of Appendix A are not relevant Therefore the Board

amends the subpoena by striking out the first two paragraphs and

directing the thirdparagraph to be amended as follows

Any and all SWFS and timetables and course outlines
for Roger Oblin M Devault for the period of one

year prior to Charles De Penciers layoff to the

date of the grievance

As the issue has been limited by the Board in this award it

is not necessary for it to deal with the Second alternate argument

of the Collegewith regard to the extraterritorial application of

the Depencier grievance which we have found does not involve either

Hosking or McVeigh who were involved in the India project The

grievors claim to those positions are not referred to arbitration

and are not properly before this Board pursuant to the terms of

Articles 808 and 1103

The Board finds that the grievance dated November 25 1991

is arbitrable and that it has jurisdiction to deal with that claim

as set out in this award The Board finds that it has jurisdiction

to deal with the grievance of the Union The Board will set
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further days of hearing to consider the merits of the grievances

DATED AT OAKVILLE THIS 30TH DAY OF MARCH 1994

HOWARD D BROWN CHAIRMAN

J McMANUS UNION NOMINEE

DAVID CATTI COLLEGE NOMINEE
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BETWEEN

NORTHERN coLLEGEOF APFUED ARTS AND
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AND
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Ohe Union

AND IN THE MATTER Oi THE GRIEVANCE OFCDePENCIER AND THE UNION

DISSENTING OPINION OF COLLEGE NOMINEE

I have read the award hrthe majority of the Board of Arbitration and
with the greatest of respect mustdissent

Article 808 of the Collective agreement sets out a very specifici
procedure with respect to layoff which must be construed as a specific intention

agrt to by e parties to be fellwed in the event of layoff This conclusion is

underlined by the fact that Article 805 occupies more than three full pages of the

collective agreement

Article808b specffies that tho written referral to arbitration in ArtiCle

1103 is to specify two fulltime Positions or Positions occupied by two or more

partialload or parttime emplOytms

The parties were carufei enough to use the word positions and in my

respectful view this Board of Arbitration is obligated to assign the plain meaning to

the word position In this mgardthesecondstep reply dated December 6 1991

by the griever Mr dePencfer which specifies the names of R Obinand M





Deveault does not refer specifically to positions but to two individuals In my

respectful view this does not comply with the requirements of the collective

agreement which specify that thePi3sitions which I read to be a reference tothe

specific classifications into whichtegriefer Wishes to bump are to be included On

the step i reply

It is significant thatthemajfftyfindsthat the referral to arbitration doas

not specify the two positions requiidbyArticle808a but the grievance indicates i
wo names Oblln and DeveaultWicthegfievor claims to displace In light Ibis i
finding it is my respectful view that the majority opinion was then obligated to find

that the referral to arbitrationbythigfimtordidnotmthe roquirnents of Article

808aand that the grievance could accordirgly not be processed to arbtratfon

Having regard to theabviWouihaveupheld the Collegespreliminary

objection and dismissed thegriovan Since IWould have disposed of thegrievance

I would aisc have quashed the submna
I would like to indicato thatIdo concur with the result by the majort

in not permitting the griever to dealth the claim in the grievance to displace either

of the employees Hosking or McVeigh My reasoningrson the basis of the argument

of the College that the jurisdiction of this Board of Arbitration does not extend toany

positions in India into which thegrivorsought tO bump into

DATED at tho City of Sault Ste Made this 29th of March 1994

DAVID CAMELETTI COGE NOMINEE


