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AWARD

TheUniongrievesinthismatterthat contrarytoArticle2706of thecollectiveagreement theCollegeactedin
BadFaith in issuinganimproperlayoffnotice Thegrievance isdatedApril5 1994 Thematterwasreferredto

arbitrationbytheUnionbyletterthat reads

ThePresident
GeorgeBrownCollege A
PO Box1015 StationB
Toronto Ontario
MST2T9

DearSirMadam

Re GRIEVANCE S OFDeSimoneGiovanneLOCAL0556
Article2706
GRIEVANCES DATED04051994

Thisistoadvisethatyourreplytothecaptionedgrievance s isnotsatisfactory Weare therefore
referringthemattertoaBoardofArbitration

Bycopyofthis letter wearebringingthismattertotheattentionof HumanResourcesSecretariat Ontario
CouncilofRegentssothattheselectionof aChairmanand adatefor ahearingmaybearranged Iffurther
informationisrequired
pleasecontactmyself intheGrievanceDepartment

Yourstruly

GeorgeRichards
GrievanceOfficer

Iwasnotifiedbymemorandum fromtheCouncilofRegentsdatedNovember30 1994 that bymutualagreement
oftheparties Ihadbeenscheduledtohearthismatter AhearingwasconvenedonFebruary16 1995atwhich
timetheCollegeraised forthefirsttimeapreliminaryobjectiontothejurisdictionof theBoard Insummary the
CollegearguedthattherequirementunderArticle2708to stateinthegrievance thepositions claimed and to
thendesignate twoofthesepositionsinthereferraltoarbitrationhadnotbeencompliedwithand therefore weare
without jurisdiction TheUnionrepliedthatithadbeencaughtbysurpriseandan adjournmentwasgranted

Article2708of thecollective agreementreadsasfollows

LayOffGrievances

2708AAnemployeeclaimingimproperlayoff contrarytotheprovisionsofthisAgreement shallstatein
thegrievancethepositionsoccupiedbyfull timeandnonfull timeemployeeswhom theemployeeclaim
entitlement todisplace Thetimelimit referredtoin3202forpresentingcomplaintsshallapplyfromthe
datewritten noticeof layoff isgiventotheemployee

2708B IfthegrievanceisprocessedthroughStep2 thewrittenreferral toarbitrationin3203shall
specify fromthepositionsoriginallydesignated in2708 Atwofull timepositions orpositionsoccupied
bytwoormorepartial loadorpart timeemployees thesumofwhosedutieswillformonefull time



position who shallthereafterbethesubjectmatterof thegrievanceandarbitration Thegrievorshallbe
entitledtoarbitrate thegrievancethereafter underonlyoneof i ii iii iv v vi vii or viii of
2706

Whenthehearing reconvenedonOctober30 1995theUnioncalledMr T Tomassi thestewardresponsiblefor
theprocessingoftheinstantgrievance Itwasagreedbetween thepartiesat thecommencementof hisevidencethat
thegrievance challengestheCollegesdecisionmakingand byimplication thesteps thatfollowed ItisMr
Tomassis evidencethatatsteps1and2ofthegrievanceprocedure theUnion arguedthat theworkwasthere
beingdonebysomeonejunior andthat Messrs YoungandHaltonwere identifiedasjunioremployeeswhohad
notbeenlaidoffwhowereperformingtheworkinquestion Mr Tomassi wasaskediftheCollege objectedtothe
processingofthegrievanceonthebasisthatitnowdoes andrepliedthathehadnorecollectionofany such
objection Healsodisputedthattherehadbeenanyobjectionpriortothereferraltoarbitration Heacknowledgedin
crossexaminationthatthegrievancedoesnolrefertoanyspecificpositionandthatthereferraltoarbitrationdoes
not identify twopositions Hemaintainedthroughout crossexaminationthattwojunior employeeswereidentified
atboththesteponeandsteptwomeetings

TheCollegeswrittenresponsetothesteponegrievancemeeting datedApril29 1994 makesnoreference to
anyindividualpositionshavingbeenidentified However theunionrespondedbyMemorandumdatedMay5
1994 asfollows

ONTARIO PUBLICSERVICEEMPLOYEES UNION LOCAL556
344DUPONTSTREET SUITE 101 ToRONTO ONTARIO

MEMORANDUM

TO JackMcGee Dean SchoolofScience Technology GBC

FROM TomTomassi ChiefSteward Local556 OPSEU

DATE May5th 1994

RE RESPONSETOSTEP1GRIEVANCEG DESIMONE
ARTICLE2706

Duringourpresentation wemaintained allalongthatMr DeSimone shouldhavebeen reassignedtowork
thatispresently andwillbeinthefuture taughtintheTool DyeProgram Itisourunderstanding that
MachineShopispartofthecurriculumforcommonfirstyearstudentsintheTool DyeProgramandthat
thisworkiscurrentlybeingtaughtbysomeonewhom isjuniortoMrDeSimoneonthesenioritylist
Havingmadeapresentationonthisbasis Ifinditpeculiar thatyourresponsedoesnotevenaddressthe
reasonastowhy theCollegeisnotwillingtolookatthistypeofreassignmentforMrDeSimone

ItistruethatwealsotalkedaboutMr DeSimone workinginTool DyeMaking however itwasmade
clear thatwouldbean alternativetohimbeingreassignedtotheMachineShopportionof theToolandDye
Program

Iwouldappreciatereceivingananswerasto whyMrDeSimonehasnotbeenassignedtotheMachine
Shop portionof theCommonFirstYearTool DyeProgram

TheCollegeswrittenresponsetothesecondstepgrievancemeetingdated May24 1994 statesinpart that
Management didacknowledgethattherewereteacherswithlesssenioritywhoareteachingmachineshopcourses



aspartofother programs butstatedthattheyarealsoteaching othercourses thatrequirespecializedknowledge
TheUnion byMemorandum datedMay25 1994 respondedasfollows

ONTARIO PUBLICSERVICEEMPLOYEES UNION LOCAL556
344DUPONTSTREET SUITE 101 TORONTO ONTARIO

MEMORANDUM

TO SallyLayton Vice PresidentHumanResources

FROMTomTomassi ChiefSteward Local556 OPSEU

DATE May25th 1994

RE MRDESIMONE SGRIEVANCE ARTICLE2706

Sothatthere isnomisunderstandingwithrespecttoourposition onthismatter Iwouldliketostate the
following

WebelievethatMr DeSimoneistobereassigned asthereisapproximatelythirtyhoursofMachine
Shop workthatMr DeSimonecanbeassignedto

Wedonotbelievethatreassigningthisworkwould bemore costlyfortheCollegeandfurthermore the
Collegehas notpresentedanyevidencethatitwillbe

ItappearstousthattheCollegeistrying toprotectonefacultymemberattheexpenseofanother who
happenstohavemoreseniorityandthis iscontrarytoArticle2706of theCollective Agreement

TheCollegedidnotcallasawitnessanyonewhowaspresentatthefirstorsecondstepgrievancemeetings

TheCollegesubmitsthat becausethegrievanceclaimsaviolationof Article2706 Articles2708AandBapply
Itisfurthersubmitted thatbecauseneitherthegrievancenor thereferralto arbitrationidentifyanypositionsas
beingchallengedwearewithout jurisdiction TheCollegemaintainsthattherequirement toidentify thesepositions
isbothmandataryandsubstantive asdistinctfromprocedural becauseitgoestotherights ofincumbents Weare
referredtothefollowingawardsinsupportofthepropositionthatapartys failuretocomplywithamandataryand
substantiverequirementtotheprocessingof agrievancerobsaboardofarbitrationofitsjurisdictiontohearthe
grievance

ReSt LawrenceCollegeandOPSEU Browngrievance September11 1986 Unreported Shime

ReConestoga College andOPSEU Renniegrievance October21 1985 Unreported HD Brown

ReSudburyGeneralHospital andCUPELocal1023 Martelgrievance March31 1987 Unreported
Boscariol

ReOntarioEducationalCommunicationsAuthorityandNABETLocal72 1976 11LAC 2d 258 Brent

TheUnionsfailuretoidentifythesubsectionofArticle2706underwhichthegrievanceistobeprocessedis
characterized bytheCollegeasasimilaromission thatalsorobstheBoardofitsjurisdiction



TheUnionmaintainsthatitdoesnothavetoidentifyanypositionsuntilafter itsallegationofbad faithisdecided
TheUnionarguesthat inanyevent thepositionsinissue wereidentifiedduringthegrievancemeetingssothat
therehasbeen essentialcompliance Finally it issubmittedthatbecause freshsteps weretakenafter individual
positions wereidentified inthegrievancemeetingsit mustbefound thattheCollegehas waivedanyobjection that
it otherwisemighthavehadtothemannerinwhichthisgrievancehas beenframed Insupportofthispositionthe
UnionsubmitsthattherequirementsofArticles2708A Bareproceduralsothatanydefectcanbewaived If
thereisanydoubtastowhetherornotpositionswereidentifiedweareaskedtoreviewthewrittenrecordofsteps
oneandtwoofthegrievanceprocedure Ifthere isanyconcernwiththerightsof thirdpartiesweareremindedthat
noticecan begivenpriortoreconveningonthemerits ItissubmittedthattheawardsrelieduponbytheCollegedo
notstandforthepropositionadvancedbytheCollege

TheCollegereiteratesinreplythat therecannotbeawaiverofanysubstantiveprovision Referenceismadetore
Palmer CollectiveAgreementArbitrationinCanada 2nd at205 Alternatively theCollegearguesthattherecould
nothavebeenawaiverherebecausetherewasnofreshstepsubsequenttothereferral toarbitration inthatthe
compositionoftheBoardisdonewithout theinvolvementoftheparties Itisarguedthattherewas noopportunity
toobjectpriortothecommencementofthehearing TheCollegearguesthatevenifArticle2708isfoundtobe
proceduralthemerefactthatMr Tomassi identified specificemployees whichtheCollegedisputes doesnot
establishthattheCollegewaiveditsrighttoreplyuponArticles2708AandB TheCollegeasks howMrTomassi
canbesosurethatheidentifiedspecificpositionsoremployeeswhenthereisnomentionofeitherinanyofthe
correspondence TheCollegeasksustofindthattherequirementsofArticles2708A Baresubstantiveand
therefore cannotbewaivedor alternatively ifnotsubstantive therequirementswerenotwaived

WestartwiththeUnioncontentionthatitisentitledtogrievethat thelayoffwascarriedoutinbadfaithand to
havethisclaimdisposedofbeforehaving toidentify specificpositions Whatevermightbesaidabouttheextentof
theUnions righttochallengethebonafidesofmanagement decisionmaking thesepartieshavecircumscribedthat
rightinrespectofanydecision takentolayoff Article2708isveryclearinfocusinganylayoffgrievanceand
subsequent referraltoarbitrationonspecific positions Theseparties haveagreed thatthetestastowhetherornota
layoffdecisionisinconformitywiththecollectiveagreements iswhether underitssubstantiveprovisions alaid
off employeecanclaimaposition s occupiedbyanotheremployee UnderArticle2708Aanemployeeclaiming
improperlayoff shallstateinthegrievancethepositionsoccupiedbyfull timeandnon full timeemployees
whomtheemployeeclaimsentitlementtodisplace andunderArticle2708Bthereferral toarbitration shall
specifyfromthepositionsoriginallydesignatedin2708Atwofull timepositions There arenoothertypesof
layoffgrievancescontemplated Accordingly wemustrejecttheUnionsinitialargument Thiscollective
agreement andmorespecificallyArticles2708AandB doesnotpermitagrievancetobe filedthatsimplyalleges
badfaithinthedecisionmakingprocess

TheUnionnextarguesthattherehasbeenessentialcomplianceinthatMrTomassiadvisedtheCollegeastothe
specificpositionschallengedatthefirstandsecondstepsofthegrievanceprocedure Withoutatthisjuncture
makingafindingastowhetherhedidordidnotadvisetheCollegeinthisregard wemustalsorejecttheUnions
secondsubmission Therequirementof bothArticles2708AandBisthattheidentificationof thepositionsthat
arechallengedbeinwriting Thisrequirement isforthesoundpolicyreasonofavoidingtheverytypeoffactual
disputeashasarisen inthiscase Anoralrepresentationdoes notsatisfyeitherthe intentorthepurposeofthe
clause Therewasnowrittenadviceand therefore itmustbe foundthattherehasnotbeencompliancewith
Articles 2708AorB Wefind support forourrejectionof thefirsttwopositions arguedbytheUnioninreSt
LawrenceCollegeandOPSEU supra

Finally theUnionarguesthattheCollegehaswaivedanyrelianceonArticles2708AorBbyfailingtoobject
until immediatelybeforethehearinginthismatterwasconvened Thelawasitappliestothewaiverof adefectin
theprocessingofagrievanceisaccurately setinrePalmer CollectiveAgreementArbitrationinCanada 2nd at
pages205 207asfollows



Thetermwaiverwillbeusedtodescribesituationswherefailuretomaketimelyobjectionto
noncompliancewiththeproceduralrequirementsofthegrievanceprocedurepreventstheobjectionfrom
being raisedlater

Conductwhichhasbeenheldtoamounttowaiverincludes allowingagrievancetogothroughthe
grievanceprocedure failuretoobjectatthefirstopportunityinthegrievanceprocedure notexercising at
thetimethegrievanceisfirst presented anemployeroptionstipulatedinthecollectiveagreement torefuse
anuntimelygrievance asubstantial lackofcompliancewiththegrievanceprocedurebybothsides andan
attempttosettlethegrievance

575 Certainmatters cannotbewaivedandobjectionsconcerningthesecanbemadeatanytime Basically
thecaseshavedistinguishedbetweenfundamental issuesof jurisdictiontowhichwaivernever applies and
formalorproceduralirregularitiestowhichthedoctrineisapplicable

Failuretocomplywithmandatorytimelimitsinthecollectiveagreement filingofagrievanceasapolicy
ratherthanan individualgrievancedefectsin theform ofitselfand failuretoproceedthroughall the
specifiedstepsofthegrievanceprocedure havebeenheldto beproceduralirregularitieswhichcan be
waived Failuretoobject toadamageclaimpriortothehearinghasalsoconstitutedwaiverof theright to
soobject Ontheotherhand thefilingofthegrievancebytheunionratherthanthegrievorandthe
arbitrabilityofthematterhavebeenconsideredfundamental issues ofjurisdiction

TheCollegetakesthepositionthatArticles2708A Baresubstantiveprovisionsthatcannot bewaived
because theyprotecttherightof thirdpartyincumbents We disagree Towhateverextentathird partyincumbent
hasarighttoparticipateintheprocessingofagrievanceallegingimproperlayoffthatrightexistsdistinct and
apartfromArticles2708A B Rather theseArticlesestablish theprocedure tobefollowedinthefilingand
processingofany grievanceclaimingimproperlayoff Theprocedureisonethatrequirestheidentificationofthe
specificpositionsthat arechallenged Asnoted it isdesignedtofocusthediscussioninthegrievancemeetingsand
later to narrowthescopeofanyarbitrationhearingtospecificpositions Itdoes notgototheheartofour
jurisdictionaswouldaquestionastowhetherthemattercomplainedaboutiseven spokentointhecollective
agreement SeereOntario EducationalCommunicationsAuthorityandNABET supra orwhetherthematter
complainedaboutaroseunderapredecessor collectiveagreement SeereSudburyGeneralHospitalandCUPE
supra Such irregularitiesgototheheartofaboardof arbitrationsjurisdictionandcannotbewaived By
comparisonafailuretostrictlycomplywiththerequirement tonameinwritingchallengedpositionsinalayoff
grievanceisproceduralinnature does notgototheheart ofour jurisdictionand therefore canbewaived The
irregularityis inourview analogoustoafailure tocomplywith mandatarytime limitswhichhasconsistentlybeen
foundsubjecttothedoctrineofwaiver

Thequestionis therefore whethertheCollegewaivedrelianceupontherequirementsofArticles2708A B
Inansweringthisquestionitis importanttorememberthatArticles2708A Bare interrelated intheiroperation
AllofthechallengedpositionsaretobenamedunderArticle2708Aand ofthese twoaretobeidentified inthe
referraltoarbitrationunderArticle2708B Against thebackdropof thisinterrelationshipbetweenthetwoArticles
wemakethefindingthat Mr Tomassi identified thechallengedpositions specifically thoseoccupiedbyMessrs
YoungandHatter atstepsoneandtwoofthegrievanceprocedure Thecorrespondence supportsMrTomassiin
thatitmakesclearthattheUnionmadeapresentationonthebasis that thisworkiscurrentlybeingtaughtby
someonewhomisjuniortoMrDeSimoneonthesenioritylist May5 1994 MemofromUnionchallenging
CollegesApril29minutesof firststepmeeting and that Managementdidacknowledge thattherewereteachers
withlesssenioritywhoareteachingmachineshopcourses Managementresponsesostep2meetingMay24
1994 furthermore notwithstandingMr Tomassis assertionthatheidentifiedthetwopositionsandthe
correspondence thatestablishesthatthefocusofthediscussionwas thecontinuedemploymentofteacherswithless
seniority noonewascalledbytheCollegetodisputeMr Tomassisassertion



Wearesatisfiedthatalthoughthegrievancedidnotidentify specificchallenged positionsthesewereidentified
orallyatthegrievancehearingandthematterwasallowedtoproceedfromsteponetosteptwowithoutobjection
fromtheCollege Clearly therefore theArticle2708ArequirementwaswaivedbytheCollegeandweherebyso
find Thematterwasthen referredtoarbitrationwithoutspecifyinginwritingthetwopositionsthathadbeen
identifiedorally inthegrievanceprocedure HavingwaivedtheArticle2708Arequirementandhavingbeen
advisedorallyofthepositionsinissue theCollege ifitwishedtorelyupontheArticle2708Brequirement should
have madeapromptobjectionuponthereferral toarbitration Thereferral toarbitrationisdatedJune15 1994
TheCo legedidnotobjectuntil February1995 someeightmonthslater Whereas theCollegearguesthat thefirst
opportunity ithadtoobjectwasatthetimethehearing wasreconvened wedisagree Thesepartiesareinanon
goingrelationship Theydealwitheachotheronavarietyof issuesonacontinuousbasis Inthiscontextitcannot
besaidthatthefirstopportunitytoobjectwasatthehearing Anobjectioncouldhavebeenmade andinthiscase
shouldhave beenmade uponreceiptof thereferral Silenceimpliesacceptanceespeciallyincircumstanceswhere
theArticle2708Arequirementhadalreadybeenwaivedandwherethesilenceextendedbeyondthetimeasof
whichtheobjectioncouldbemadewithout requiringthegrantingofanadjournment Accordingly inthefaceof
thechallengedpositionshavingbeenidentifiedorally theCollegeswaiveroftheArticle2708Arequirementand
itseightmonthsilencefollowingthereferraltoarbitration wearecompelledtofindthattheCollegealsowaived
itsrelianceupon theArticle2708Brequirement For thepurposesofcertaintytheUnion istoadvise theCollegein
writingforthwithof twopositionsthatit isclaiming

InsofarastheCollegealsoreliesuponthelastsentenceofArticle2708Bunderwhichit isspecifiedthat the
grievorshallbeentitledtoarbitrate thegrievance thereafterunderonlyoneof i ii iii iv v vi vii or
viii of 2706 wemustalsodenyitsobjection Whereasthegrievorisrestrictedunderthesentencetooneof the

Article2706subsections thereisnorequirement torecordinwritingthesubsectionthatisbeingreliedupon It
followsthatahearingonthemeritscannotbedefeatedbyreasonthattheArticle2706subsectionthatistobe
relied uponwasnotspecifiedinthereferral toarbitration

Havingregardtoall oftheforegoingtheCollegespreliminaryobjectionisdenied Thismatteristoproceedtoa
hearingonthemerits

DatedinTORONTOonthis29thdayofDecember 1995

KevinMBurkett

IDissent FredCowell
FredCowell

IConcur SherrilMurray
SherrilMurray


