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AWARD

I Whatthiscaseisabout

ThisisthegrievanceofCampbellDailey thegrievor whocontendsthathehasbeenimproperly laidoff The
grievorassertsthat whenhislayoffwasbeingconsidered theCollegemiscalculatedtheseniorityofcertainother
employees withtheresultthathewasdisadvantagedinthelayoffbumpingproceduresetoutinArticle1543of
thecollectiveagreement ThegrievorarguesthattheCollegeeitherfailedtoapply ormisapplied Article143of
theagreement andcreditedthoseotheremployeeswithmoresenioritythantheywereentitledtoundertheterms of
theagreement

TheCollegerepliesthattherehasbeennobreachofthecollectiveagreement Itdidnot misconstrue Article
143 becausethatsectionhasnobearing onthesenioritystatusoftheindividualstowhomMr Daileyrefers The
seniorityrightsofthoseemployeesaredeterminedbyAppendixBofthecollectiveagreement notArticle143and
AppendixBmakestheirseniority creditequivalenttotheirlengthofcontinuousserviceasanemployee Onthat
basis theseemployeeshadmoreserviceandmoreseniority thanthegrievor

TheCollegefurthercontendsthatthisgrievanceis untimely becauseitwas notfiledwithinthetimelimits
prescribedinArticle1861oftheagreement TheCollegemaintainsthatthesetimelimitsare mandatory andthat
thegrievorsfailuretofollowthemresultsinthedeemedabandonmentofhiscomplaint IntheColleges
submission Mr Daileys grievanceisnotarbitrable

Finally theCollegecontendsthatevenifthegrievanceistimely andevenifthere issomearguablecasethat
Article 143applies thegrievor isestoppedfrompressinghispresentclaimbecausein1991and1993theunion
agreedthat AppendixBof thecollectiveagreement istheonewhichappliestotheemployeeswhoseseniorityMr
Daileychallenges TheCollegesubmitsthat whetherornotArticle143might beappliedtotheseindividuals the
union hasconsistentlywarrantedthatitdoesnotapply andthatAppendixBdoes IntheCollegessubmission the
unioncannot nowresilefrom thoserepeatedrepresentations

II Jurisdictionandthetermsof theagreement

Thepartiesareagreedthatthisarbitrationpanelisproperlyconstitutedandthatithasjurisdictiontohearand
determine themattersindisputebetweenthem

Thirdpartynoticesweregiventotheindividualswhosesenioritystatusispotentiallyunderreviewin this
proceeding Oneofthoseindividuals appearedwithcounsel Anotherappearedas anobserver butdidnot takean
activepartintheproceeding ThepositionofthesethirdpartieswasthesameasthatoftheCollege

Intheresult however wehavefounditnecessarytodealonly withtheColleges timeliness and estoppel
arguments Weshall havemoretosayaboutthat below

Theprovisionsof thecollectiveagreement towhichreferencewillbemadeareasfollows

11ExclusiveBargainingAgent

TheUnionisrecognized astheexclusivebargainingagentforall SupportStaffemployeesof theColleges
saveandexcept
listofexclusions

14ExcludedPersons



PersonswhoarefoundtobebargainingunitemployeesasaresultofspecificdecisionsoftheOntario
LabourRelationsBoard orbyagreementof theCouncilCollegeand theUnion andwhoseformerstatus
wasadministrativeorexcludedstaff shallbegovernedbythisAgreementandAppendix
1821Time

IfthegrievorfailstoactwithinthetimelimitssetoutatanyComplaintorGrievanceStep thegrievance
willbeconsideredabandoned

1861Grievances

Acomplaintshallbetakenupasagrievanceinthefollowingmanner andsequenceprovideditispresented
within fifteen 15 daysafter thecircumstancesgiving risetothecomplainthaveoccurred orhavecomeor
oughtreasonablytohavecome totheattentionoftheemployee

APPENDIXB
INCLUSIONPROCEDURES

Thepartiesrecognize thatthequestionofwhetherornotaparticularpersonisorisnotamemberofthe
bargainingunit hasnottraditionallybeendealtwithatthebargainingtable andhasnormallybeenresolved
bydirectdiscussionbetweentheCouncil CollegeandtheUnionorbytheOntarioLabour RelationsBoard
basedontheexistingdutiesandresponsibilitiesofthepersoninquestion

ThefollowingconditionsareapplicabletopersonswhoareemployedbyaCollegeofAppliedArtsand
Technology hereinaftercalled theCollege inpositionsdesignatedasAdministrativeStafforotherwise
excludedfromtheSupportStaffBargainingUnitand whoarefoundtobebargainingunitemployeesasa
resultofspecificdecisionsoftheOntarioLabourRelationsBoardorbyagreementoftheCouncilCollege
andtheUnion

Terminology1

ii Employee or Employees shallrefertopersonswhoareemployedbyaCollegeinpositions
designatedasAdministrativeStafforotherwiseexcludedfromtheSupportStaffBargainingUnitandwho
are foundtobe BargainingUnitemployeesasaresultofspecificdecisionsoftheOntarioLabourRelations
Boardorbyagreementof theCouncilCollegeandtheUnion
2 Application

ThisAppendix shallapplytoanypersonsincludedintheSupportStaffBargainingUnitbydecisionsofthe
OntarioLabourRelationsBoardoragreementbetweentheCouncil CollegeandtheUnion fromJanuary1
1980 andthereafter

Seniority5

Employeeswillbeaccorded fullsenioritybasedonlengthofservicewithaCollegecalculatedin
accordancewithArticles141and142



143TransferInto Union

ApersonemployedbytheCollege whoistransferredinto thebargainingunit willbeaccordedfull
seniorityuponcompletionof theprobationaryperiod basedonlengthofservice Part timesupportstaff
employeestransferred intothebargainingunit afterNovember14 1991 shallhavetheirseniority
prorated uponcompletionoftheirprobationaryperiod basedonaprorationofhoursofthepart time
positiontothehoursofthefull timepositionusing1820hoursperyearasconstitutingthehoursofthefull
timeposition

Itisunderstood however thatforthepurposesoftheapplicationofArticle154 supervisorypersonnel
and employeesintheacademicstaffbargainingunit whoaretransferred intothebargainingunitshallbe
entitled toexerciseonly thatportionoftheirseniority ifany accumulatedasanemployeeinthebargaining
unitorwhatformerlywasthebargainingunit

emphasisadded

Thegeneralbackgroundforthiscaseisnotsubstantiallyindispute

III Background

UndertheCollegesCollectiveBargainingActandArticle11ofthecollective agreement theOntarioPublic
ServiceEmployeesUnion OPSEU isrecognizedastheexclusive bargainingagentforabargainingunitof
supportstaffemployees ateachCollege However theperimeterofthatbargaining unitisdefinedinverygeneral
terms sothatfrom timetotime therecanbequestionsaboutwhetherparticularemployeesareinthebargaining
unitorexcludedfromit Whenthoseissuesarise theyareeitherresolvedbetweentheparties orarereferredtothe
OntarioLabourRelationsBoard forafinalandbindingdetermination seeArticle14andAppendixB

Inearly1990 John Molleson PresidentofOPSEULocal418 questionedwhethercertain individualswere
properlyexcluded fromthesupportstaffbargainingunit Asheputitatthetime

IbelievethatemployeesoftheCollegewhoarecurrently excludedfromtheBargainingUnitmayinfact
be bargainingunitmembers

HerequestedthattheCollegeprovidehimwithalistofexcludedindividualssothattheunioncouldinvestigatethe
situationandpursuethematterattheUnionCollegeCommittee

UCC TheUCCisajointconsultationand problem solvingbody thatincludesmembersof management the
Presidents ofUnionLocals418and419 andcertainotherunionofficials

ThedebateaboutthenumberofexclusionscontinuedforalmostayearafterMr Mollesonsletter Theinquiry
beganwithalistof75 disputedindividuals howeverthatlistwassubsequentlyreducedtoabout3540 whobecame
thefocusofparticularconsideration Ultimatelyitwasdeterminedthattherewere18 excluded individualswho
shouldreallybeinthebargainingunit becausetheiractualjob dutiesdidnotsupport theirexclusion

CindyBleakneyisanemployeeintheCollegesHumanResourcesDepartment Ms Bleakneywasinvolvedin
the199091discussionsaboutwhoshouldbeincludedinthebargainingunit Ms Bleakney wasacandidand
crediblewitness

Ms BleakneytestifiedthattheCollegewasquitereluctanttoreconsider thepositionof theexcluded individuals
iftheresultmightbeprejudicial to them Accordingly before reachingagreementwiththeunion theCollege
sought theagreementofthedisputedindividuals assuringthemthatitwould seekan officialruling ie fromthe
OLR13 ifthatwastheirwishTheCollegedidnot



wanttoseethemdisadvantaged eveniftheirexclusionwasinerror That iswhyitwaseventuallyagreedthatthe
terms andconditionsofemploymentforthese peoplewouldbe greencircled ie maintainedattheir
Administrative level solongas theincumbentremainedinhis herposition Itwasalsoagreedthattheirseniority

wouldbedealt withinaccordance withAppendixB item5of thecollectiveagreement reproducedabove that
is thattheywouldreceivefullsenioritycreditequivalenttotheirlengthofservicewiththeCollege

Wemight observe atthispoint thatMs Bleakneys testimonyconcerningtheresultofthesediscussions istotally
uncontradicted andcompletelyconsistentwiththetextofletterssent totheemployeesconcernedshortlyafter the
agreementwiththeunionwasconcludedinthespringof1991 Copiesofthoseletterswere sentsimultaneouslyto
thePresidentofLocal418 However noonefromtheunionsuggestedatthetimethatthiswasnottheparties
understanding Nordidtheunioncallevidenceto rebutMsBleakneysrecollectionof thesubstanceof the
agreementeven thoughoneoftheunionofficials involvedin199091waspresentthroughout thearbitration
proceeding Ontheotherhand thepartiesdidnotreducethatagreement toasinglewrittendocument andhad that
been done itmight haveavoidedsomeofthecontroversy thatarose later

Since1991 themastersenioritylistshave reflectedthiscalculationof seniorityforthesuccessfullychallenged
employees Thoselistsarepostedeveryfourmonthswithacopytothelocalunionpresident Until theinstant
grievance andwithoneexception discussedbelow noonehaseverquestionedtheuseofAppendixBtocalculate
theseniorityoftheindividualswhomtheunionhadsuccessfullyarguedshouldhavebeentreatedaspartofthe
supportstaffbargainingunitallalong Andthat isthewaytheyweretreated theirseniority andservicewere
consideredtobethesame Theywerenottreatedasiftheyhadbeennewlyhiredin
1991

Onthebasisoftheevidence weconcludethat Ms Bleakneys recollectionofeventswasaccurate theparties
understandingwasthatpersons whomtheunionsaidshouldhavebeenintheunitallalongwouldhavetheir
senioritydeterminedpursuanttoAppendixB notArticle143 andaccordinglytheywould getfullcreditfor their
yearsofserviceattheCollege Andthatwastheunderstandingthat theparties acteduponwhenalayoffwas
contemplated in1993

UnderArticle15of thecollectiveagreement theCollegeisobligedtonotifytheunionwhenever itcontemplates
anyactionthatmayresultinalayoff UnderArticle153 aunionmanagementcommittee isstrucktoexplore
alternativestolayoffandtoconsidermeasurestominimizeany dislocationtotheemployeespotentiallyaffected
Thecommitteeand oritsmembersmaymakerecommendationsto theCollegePresident and iftheCollege
determinesthatalayoffisstillnecessary employees mustreceiveatleast90dayswrittennotification exceptin
circumstancesbeyondthereasonablecontroloftheCollege

Inthespringof1993 theCollegewascontemplatingalayoff andadvisedtheunion ofitsconcerns asitwas
obligedtodounderArticle15 TheCollegealsogeneratedamastersenioritylistsothatthe section15committee
memberswouldhaveareferencedocumentwhentheybeganto considerhowbumpingoptions Article1546
mightrelatetothevariousalternativestolayoffcontemplatedbyArticle1534 Onthemasterlist theseniorityfor
the greencircledemployees wascalculatedinaccordancewithAppendix B thatis seniority lengthof
continuousservice

Inthecourseof thesediscussions in1993 therewassomecontroversyaboutthecalculationofseniorityforthe
greencircledemployees andsomedisputeaboutwhetherArtiCle143appliedtothem Thatmattersurfacedat

theUCCaswell TheUCCminutesfor April13 1993record thedisputethisway

Jeanie Sawyerraisedthat theCollegespositionisthatArticle143doesnotapplyto thoseemployees
includedinthebargainingunitunderAppendixB AppendixB Item5 states Employeeswillbe
accordedfullsenioritybasedonlengthofservicewithaCollegecalculated inaccordancewithArticles



141and142 TheCollegehasreceivedalegalopinionthatsinceAppendixBspecifically referencesonly
twosectionsof Article14 onlythosesectionsapplyandnottheentireArticle

Local418statedthattheybelieveArticle143doesapplytotheseemployees ThefactthatArticle143is
notreferenced inAppendixB doesnotexcludetheseemployeesfromthatArticle

Agreementcouldnotbereached JeanieSawyerexplainedtheurgencyofsettlingthisdisagreementasit
doeshaveanimpactonseveralemployeeswhowere perhapsinappropriatelyaffectedbyArticle15
discussions andaskedthatbothpartiesseekoutsideadviceandretable thisissueassoonaspossible

ACTION

JeanieSawyerandLocal418toseekoutsidelegalopinions includingcheckingwithother
Collegesregardingactionstakenbytheminsimilarcircumstances JeanieSawyertoreview
arbitrationawardstoseeifthis issuehasgonetoarbitrationbefore

Aswillbeseen thequestionraisedbytheunionin1993isnotunliketheoneunderlyingthecurrentgrievance
However bymemodatedAugust30 1993 thePresidentof Local418concededthattheCollegewasrightinits
interpretationoftheparties agreement andwithdrewtheunionsclaimthatthe
greencircledemployeeshadonlylimitedseniority Hewrote inpart

WithregardstotheAppendixBpersons whowerebroughtinto theBargainingUnitin1991

IhavebeeninformedthatmyinterpretationofAPPendixBandArt 143wasnotcorrectinthisinstance
SincetheUnionchallenged thepositionsandwassuccessful initschallengeall personsinvolvedentered
theBargainingUnitwithfullsecurityforallintense sic andPurPosesundertheCollectiveAgreement
Art 143doesnotapplytothesepeople However Art 14oftheCollectiveAgreementdoesapply It
states Persons whoarefoundto bebargainingunitemployeesasaresultofspecificdecisionsofthe
OntarioLabourRelationsBoardorbyagreementoftheCouncilCollegeandtheUnion andwhoseformer
statuswasadministrativeorexcludedstaff shallbegovernedbythisAgreementandAppendix B

TheLocalwillwithdraw itsclaimthatthesepersonsinAppendixB positionshavelimitedseniority
emphasisadded

Based uponthiscommon understandingofhowseniorityshouldbecalculated theparties thensetabout
determininghowreorganizationmightoccurinawaythatwould minimizeanyadverseimpactonemployees
There wasadegreeof employeemovement bumping andreshufflingbaseduponseniority However intheresult
economieswere achievedin1993withoutanyinvoluntarylayoffs

In1994thespectreof layoffssurfacedonceagain andtheunionandtheCollegewereagainobligedtoengagein
thesameexercise baseduponthesamesenioritylists Asbefore therewasadegreeofbumping reorganization
andreshufflingoftheemployeecomplement inaccordancewiththeemployees seniority In1994 however there
wereactual layoffs includingthegrievorwhowasdisplacedastheresultofanexerciseof AppendixBseniority
byseveralgreencircledemployees

Thegreencircledemployeeswereawareoftheirsituationin1991andafter butthere isnoevidencethat the
Collegeeveraddressed employeesgenerallyabout thetermsofthegreen circling arrangementthatithadconcluded
in1991 Norwasthereanyreasonwhyotheremployeeswouldbe familiarwiththeparticularrightsorprivilegesof
thosewhohad beengreencircled Mr Daileytestifiedthatheknewtherewassomeissueabouttheinclusionof
persons inthebargainingunit thecalculationoftheirseniority andtheresulting termsandconditions of



employment However hedidnotknowthedetails Hesaidthatthegreencircledemployeeswererathersecretive
aboutthat presumablybecause theyretainedcertainadvantages thattheywerenot inclinedtoadvertise

MrDaileydidcheckhisownpositionontheseniorityliststhatwerepostedfromtimetotime Hissenioritydate
wasaccuratelyrecorded Hehadnobasis forcheckingtherecorded senioritydatesofother individualsonthelist
Hedidnothave anyreason todoso becausehispositionwasnot thenjeopardized and therewasnoneedto
undertakeacomparativeexercise NorcouldMrDaileyhavereadilyforecasthisrelativesenioritypositioneven if
he hadhadtheinclinationtodoso Itwouldnothavebeeneasytoforeseethevariouscombinationsorsequence of
bumpsthatmightleadtohis displacementortheidentityoftheindividualswithwhomheshouldcomparehimself
Foraswehavealreadynoted in1993 adownsizingandreorganizationwereaccomplishedwithoutany
involuntarylayoffsatall Noonecouldaccuratelypredictthenecessityormagnitudeofanylayoffuntilthe
committee hadexplored thealternatives

IV Thevariousarguments timelinessandestoppel

Timeliness

TheCollegecontendsthatiftherewasabreachofthecollectiveagreementatall whichisdenied it occurredin
thespringof1991 whentheunionandtheCollegefirst agreedthatthegreencircledemployeesshouldbe
consideredpartofthesupportstaffbargainingunitwithfull seniorityrights TheCollegeassertsthatMr Dailey
shouldhavebeenawareofthesituationattheveryleastbythetimeoneormoresenioritylistswere posted thatis
withinafewmonthsofthegreen circlingarrangement in1991 Ifthegrievorhadbeenpayingclose attentiontothe
senioritylists hewouldhavenotedtheadditionofpersonsalreadyintheCollegesemploybutnotonprevious
lists Bycomparingtheirsenioritydateswithhisown heshouldhavenotedtheirsenioritycreditsandforeseenthat
hisjobmightbeinjeopardyinany futurelayoffsituation IntheCollegessubmission theallegedbreachofthe
collective agreementshould havecometoMrDaileysattentionlongbeforethe instantgrievancewasfiled The
Collegearguesthatthegrievance isuntimelyandisnotarbitrable

Wedonotagree

Wedonotdoubtthatthetimelimitsinthecollectiveagreementare mandatory andthat anyfailure tocomply
withthemwillresultinthegrievancebeingdeemed tohavebeenabandoned Matters thatarenotraisedinatimely
mannerwillnotbearbitrable moreover thewords oughtreasonabletohavecometotheattentionofthe
employee embodyanobjectivetest notasubjective one Itisnotenoughforanemployeetosays hewas ignorant
of anyallegedbreachof contract Tofindthatindividualignoranceorinattentionisacompleteanswertotimeliness
objectionswouldrob thesewordsofmeaning

Ontheother hand wemuststilldetermine fromanobjectiveperspective whenitwas reasonable forMr
Daileyto concludethattherewasabreachofthecollectiveagreement adverselyaffectinghisrightsunderthe
agreement andinthecircumstancesofthiscase wedonotthinkthat themere postingofasenioritylistwas
sufficient noticetohim TheproblemraisedbythisgrievanceisnotMrDaileysownseniority butratherits
relationshiptotheseniorityofoneormore otherindividualswithwhom MrDaileymightbecompared ifthere
wasalayoffatsometimeinthefuture andifalternativemeasuresunderArticle15wereinsufficient andifthere
was asequenceorpatternof bumpsthatputMr Daileyincompetitionwithagreen circledemployee orperhaps
someonewho washimself displacedbyagreencircledemployee

Wedonotthinkthatit isreasonabletoexpectanemployeetoengageinthisentirelyspeculativeexercise Inour
view theissueconcerningtheinterpretationofthecollectiveagreement reasonably cametothegrievors
attentionwhenheactuallyfacedtheprospectoflayoffafter beingbumped byanotherworker Itwasonlyatthat
point thatthegreencirclingarrangementhadoperationalsignificanceforthegrievor thuscrystallizing the



circumstances givingrisetothecomplaint Thatiswhentimebeginstorun and Mr Daileyfiledhisgrievance
wellwithinthe15daytimeframefollowingthat benchmark

Weare satisfiedtherefore thatthegrievance istimelyandarbitrable

However wearenotpersuadedthatitcansucceed

Whenthesituationisreviewed asawhole we findthattheunionisestoppedfromassertingthepresentclaim In
effect ithaswaivedanyrelianceonArticle143byabandoning itsearliercontentionthatitappliedtothe
greencircled employees andbyconfirmingboththeapplicabilityofAppendixBandthewayinwhichseniority
wastobecalculated forthegreencircledemployees

Estoppel

Itisnow fairlywellestablishedthatanarbitrator canapplytheprincipleofestoppelindetermininghowa
collectiveagreement shouldbeadministered seefor example ReCNRCo etalv Beattyetal 1981 34OR
2d 385 Dis Ct andReMetropolitanTorontoCivicEmployees UnionLocal43and Municipalityof

Metropolitan Torontoetal 1985 50OP 2d 18 InCNCPthearbitratorand theCourtsapproved
the followingdefinition ofestoppel firstenunciatedbyDenningLJ inCoombev Coombe 1951 1AllER 767

Theprinciple asIunderstandit isthatwhereonepartyhas byhiswordsorconduct madetotheothera
promiseorassurancewhichwas intendedtoaffectthelegalrelationsbetweenthemandtobeactedon
accordingly then oncetheotherpartyhastakenhimathiswordand actedonit theonewhogavethe
promiseorassurance cannotafterwardsbeallowedtoreverttothepreviouslegalrelationsasifnosuch
promiseorassurancehadbeenmadebyhim buthemustaccept theirlegalrelationssubjecttothe
qualificationwhichhehimselfhasso introduced eventhoughitisnotsupportedinpoint oflawbyany
consideration butonlybyhisword

LordDenninglater restatedtheprincipleinlaymansterms

Itcomestothis whenamanbyhiswordsorconduct hasledanother tobelievethathewouldsafely act
onthefaithofthem andtheotherdoesactonthem hewillnotbe allowedtogobackonwhathehassaid
ordonewhenitwouldbeunjustorinequitableforhimtodoso

SimilarlanguagecanbefoundinCanadianCourtdecisions Thus inJohnBurrowsLtd v SubsurfaceSurveys
Ltd etal 1968 68DLR 2d 354 ourownSupremeCourtobserved

if partieswhohaveenteredintodefiniteanddistincttermsinvolvingcertainlegalresults certain
penaltiesorlegalforfeiture afterwardsbytheirownact orwiththeirownconsententeruponacourseof
negotiation whichhastheeffectofleadingoneof thepartiestosupposethat thestrictrightsarisingunder
thecontractwillnotbeenforced orwillbekeptinsuspense orheldinabeyance thepersonwhootherwise
mighthaveenforcedthoserightswillnotbeallowedtoenforcethemwhenit wouldbeinequitablehaving
regardtothedealingswhichhavethustakenplacebetweentheparties

AndinReCityofPenticton 1978 18LAC 2d 307 PaulWeiler thenChairoftheBCLabourRelations
Board madetheseobservationsfromalabourrelations perspective

Theunionandtheemployerdealwitheach otherforyearsandyearsthroughsuccessiveagreements and
renewals Theymustdealwithawidevarietyofproblems arisingonaday to daybasisacrosstheentire
spectrumofemploymentconditionsin theworkplace andoftenunderquitegeneral andambiguous
contractlanguage Byandlarge itistheemployerwhichtakestheinitiative inmakingoperational



decisionswithintheframeworkofthecollectiveagreement Iftheunionleadershipdoesnotlikecertain
managementactions thenitwillobject tothemandwillcarryagrievanceforwardaboutthematterThe
otherside ofthatcoinis thatifmanagementdoestakeaction andtheunionofficialsarefullyawareofit
and noobjectionisforthcoming thentheonlyreasonableinferencetheemployercandrawisthatits
positionisacceptable Supposetheemployercommitsitselfonthatassumption Buttheunionlateron
takesasecondlookandfeelsthatitmighthaveagoodargumentunderthecollectiveagreement andthe
unionnowasksthearbitrator toenforceitsstrictlegalrightsforeventsthathavealreadyoccurred Itis
apparent onitsfacethatit wouldbeinequitableandunfair topermit suchasuddenreversal tothedetriment
oftheother side InthewordsoftheBoardinDistrictofBurnaby DistrictofBurnabyandCUPE Local
23 1978 2Can LRBR 99atp 103 Itishardtoimagineabetterrecipefor erodingtheatmosphere
oftrustandco operationwhichisrequiredforgoodlabourmanagementrelations ultimatelybreeding
industrial unrestintherelationship allcontrarytotheobjectivesoftheLabour Code seealsothe
observationsofMrJusticeHutcheoninLarsonetal v MacMillanBloedel Alberni Ltd
1978 2408927 2458 980 11 Times NewRoman1WWR749atp764 Toreturntothemetaphor
whichwasused earlieritisequallyas unacceptableto watchsomeone gooutontheendofthe limbasitisto
invite

thatpersonoutonthelimbbefore sawingitoffToavoidanymisconception about that
conclusion letmeimmediatelyaddthesetwocaveatsIamassuminginthisanalysisthat responsibleunion officials
areaware ofwhattheemployerinfactisdoingEstoppelisaconcept thatisborrowed from

thecommon lawbutalsomakeslabourrelations sense seeBrown generally and Beatty Canadian
Labour Arbitration

Third Edition chapters2220022210and22220Wedonot thinkthatitisnecessarytomultiply the
examplesorburden thisdecisionwithmorecasereferencesItsufficestosaythattheprincipleofestoppel is
availabletoavoidtheinequitable applicationor

administration ofacollectiveagreement andmaybeappliedwhere1thereisarepresentationbywords or
conduct thataparticularlegalregimewillbemaintained and2theotherparty reliesupon

thatrepresentationand expecting thestatusto

continue governsits behaviour accordinglyoractstoitsdetriment We shouldnotethatthe principleofestoppel isreciprocal
Itisavailable whetheritisanemployer relyingonunionbehaviour seekingtoconfirm astateofaffairs less
generous thanthenegotiated termsorwhetheritisaunionrelying uponemployerbehaviour seekingto
maintain astateof affairsmore generousthanthe agreement providesasinCNCPaboveBothpartiescanand
dorelyuponthe

principleofestoppel whentherequisite elementscanbeestablishedInour

viewtheelementsofestoppelareestablished inthiscase Thegreencirclingarrangement wasconcludedintheface
ofaunionthreattotakeproceedings beforetheLabour RelationsBoard andanemployerdetermination toseekits
ownofficial rulingfromtheOLRBif theinterestsofthegreencircled employeeswere notprotected
Theparties settledtheirdisputeandgaveuptheselitigationalternativesontheexpress understanding
thatthegreencircledemployees wouldhave fullseniority anunderstanding that wascommunicated tothematthetime
Theparties agreed ineffectthatsincetheunionwasclaimingthatthegreencircledemployees shouldhave
beenpartofthebargainingunitallalongtheir senioritywouldbecalculatedasiftheyhadbeeninthebargaining
unitallalongTheapplicationofAppendixBand thenonapplicationofArticle143were furtherconsidered and
confirmedagainin

August1993inthe courseof the1993 layoff discussions Throughout thisentireperiodtheemployer
thetradeunion andthegreen circledemployeeshaveconductedtheiraffairsonthebasis ofthis agreement

andsharedunderstandingofthestatusofthegreencircledemployees



anunderstanding whichwasappliedinthe1993bumpingsequenceand inthe1994layoffaswell Inotherwords
choicesweremade optionswereexplored and decisionsweretakenonthebasisof understandingsconcludedin
1991andconfirmedin1993 Wedonotthink thattheunioncanrepudiateorresilefromthoserepresentations now

IstheCollegeprecludedfrom relyingontheprincipleofestoppelbecause noonefrom OPSEUheadoffice was
involvedinthesediscussions orbecauseof thedecisionof theSupremeCourtof CanadainIsabellev OPSEU
1981 122DLR 3d 385 Inourviewtheanswerisno

Itisclearontheevidencebeforeusthatthelocalunionpresidentisauthorized tospeak fortheunioninmatters
suchasthis andtoconcludeagreements ofthekindnowbeforeus Thelocalunionpresidenthasboththeactual
andostensibleauthority tomakearrangementsofthiskind andititwasentirely reasonablefor theCollegeto
acknowledgethat authority andtonegotiateingoodfaithwithaview toresolving theseissues Indeed toputthe
matter starkly whywouldtheCollegeeverdealwithlocalunionofficialsiftheirpositioncouldlaterberepudiated
at theinstanceofanemployeeclaimingthatthe headoffice wasnot involved

Wealsonote parenthetically thatthereisnoevidencethatthe headoffice disapprovedofthegreencircling
arrangement orsupportsthegrievorsclaim moreover theinference fromthe1993eventsisthatlocalofficials
soughtclarification fromhigherauthorityandconcludedthatAppendixBwastheapplicableprovision seethe
memofrom Mr Mollesonreproducedabove

befound incontempt for failingtoabideFinally Isabelle decidedonlythatoneCollegecouldnot byan
arbitratorsdecisionrespectinganotherCollegeboundbytheprovincialcollectiveagreement Thatishardlya
surprisingresultwhenarbitratorsarenotboundtofolloweachothersawards andtheCollegeinquestionwasnota
partytotheproceedinginwhichthearbitratorsrulingwas made NothinginIsabelletouchesupon letalone
precludes theapplicationofestoppelat thelocal levelwhere ashere therequisiteelementsareestablished

VI Conclusion

Fortheforegoing reasons theboardconcludes thattheunion and therefore thegrievor isestoppedfrom
pressing thisclaim

ItisunnecessarytoexpressanyopinionabouttherelationshipbetweenAppendixbandArticle1403

Thegrievanceisthereforedismissed

DatedatTorontothis26thday ofJune 1995

ICONCUR LarryRobbins
UNIONNOMINEE

ICONCUR HughJohnCook
COLLEGENOMINEE


