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PRELIMINARYAWARD

Thereareeight 8 Grievors involvedin theseproceedings Inessence thegrievancefor
eachofthemisin similarterms ThegrievanceofMr LouNewell datedJune23 1993 istaken
toberepresentativeoftheotherGrievorsandreads asfollows

OnNovember1 1991theJointEducationalQualificationsSubcommitteevotedonthe
followingmotions

i Thatall individualspossessingaB A andB Ed should getstep16 maximum
salaryprogression

ii ThatindividualswithaTeachingCertificate achievedasaresultof180hoursof
study andthereforecomparabletotheInServiceTraining havemaximumStep
16

OnApril20 1993ArbitratorMcLarenruledthatthetwomotionsbecameactionsofthe
committeeuponwhichtheCollegesarerequiredtoact

WhenIbecameawareoftheabove Iwrotetoyouin earlyJuneandrequestedthatthese
rulingsbeappliedtome TheCollegesresponsewasthattheyrefused todoso Icannot
agreewiththisdecision

Therefore IgrievetheCollegeisviolatingArticle14andAppendix2etaloftheCollective
Agreement AsremedyIseekthattheCollegeapplytherulingsofthe JEQSandArbitrator
McLarentomethusrecognizingmyqualificationsasbeingmaximumstepqualifications Iseek
thisretroactivetoNovember1 1991 withinterest

TheCounselatthetimeofthe commencementofthehearingsinthismatteragreedthat
the grievanceshadbeenproperlyprocessedthroughthegrievanceprocedureandthat thematter
wasproperlybeforethe BoardofArbitration Thefirstdayofhearingswastakenupwith a
proceduralargumentwithrespecttoresjudicataandissueestoppel fromtheUnion and a
preliminaryjurisdictionalpointfromtheCollege Itisasaresultofthesesubmissionsthatthe
presentpreliminary awardiswritten

OnApril20 1993 aBoardofArbitrationissuedamajoritydecision comprisedofthe
presentChairandUnionNomineeMr JonMcManus inrespectofagrievancefiledbetweenthe
presentpartiestothisproceedinginthegrievanceofMr GaryFordyce Inthatawardaquestion
aroseastothe implicationsofameetingofthe JointEducationalQualificationsSubcommittee



knownasJEQS anditsimpactontheFordycegrievance ThemajorityoftheBoardof
Arbitrationfoundatthebottomofpage15andtopofpage16that

Therefore asamatteroflaw thisBoardofArbitrationoughttoconcludethattherewas a
consensus astheCommitteehasrequiredin thepast inorderformotionstobeconfirmed The
BoardalsoconcludesthatthemeetingwasproperlyestablishedpursuanttotheJEQS
Committeesownprocedure inviewofitsinterpretationofthecollectiveagreement Therewas
aquorumpresentanditmustbeconcluded giventhefindingsoflawbythisBoard thatthere
weretwomotionsapprovedbytheCommittee whichmustbeconsideredasmotionsofthe
JEQSCommitteepursuanttoAppendix1 paragraph4 Therefore theCollegeisunabletoactas
itdidindenyingthe grievanceoftheGrievor TheBoardofArbitrationdeclaresthattherewasa
motionoftheCommitteewhichentitledtheGrievortoitsbenefits

Thepartieswereunabletoagreeastotheimplementationofthemajorityaward inrespect
oftheFordycegrievanceasitmightaffectanyoneother thanMr Fordyce Thisresultedinthe
furtherreconveningofthatBoardforthepurposeofhearingevidenceandargumentwith
respecttothe remedieswhichoughttoflow fromthedeclarationmadebythemajorityofthe
BoardinitsawardofApril20 1993 AunanimousSupplementaryAwardastotheremedywas
issuedinanawarddatedDecember14 1993

BetweentheSupplementaryAwardandthemajoritydeclaratoryawardin theFordyce
grievancetheGrievorsbeforethisBoardfiledtheirgrievances alldatedJune231993 or
thereabouts TheGrievorsallegeentitlementtothebenefitoftherulingsoftheJEQScommittee
foundtohavebeenmade asaresultofthemeetingofNovember1 1991 which wererecognized
anddeclaredtoexistbythearbitrationdecisionofApril20 1993

Therelevantprovisionsofthepredecessorcollectiveagreementassetoutinthe
Fordyceawardatpage1and2readasfollows

InAppendix1ofthe extendedagreement undertheheading Guidelines inparagraph4
beginningatpage70 thecollectiveagreementprovides

Theparties agreetotheestablishmentofaJointEducationalQualifications
Subcommitteetoconsiderandruleonfurtherformaleducationalqualifications
forthepurposeofmaximumsalarylevelidentificationunderthesalaryscale
SuchCommitteeshallbecomposedofthree 3 representativesoftheUnionand
theCouncilofRegentsrespectivelyandshalldecidetheCommitteesprocedures
Anyfurtherqualificationmustbeagreedtobytherepresentativesofboththe
CouncilofRegentsandtheUnionandshallbeinwriting



PursuanttothisprovisionanditspredecessorstherehasbeenaJEQSCommitteein
existencesince Juneof1975 Itwasformed asanoffshootoftheCAAT Academic
NegotiatingTeams TheinterpretationtheJEQSCommitteeplacedupontheprovision
intheCollectiveAgreementisfoundin itsmanual Exhibit 5 Intheclosingparagraph
ofitshistoryatpage3theCommitteeprovidesitsinterpretationoftheCollective
Agreementprovisionunderwhichithasoperatedovertheyears Itreadsasfollows

TheJEQSmeetsonaregularbasistoconsiderindividualsubmissions
Committeedecisionsaremadeonlyatmeetingswhichareattendedbya
minimumoftworepresentativesofeachparty Decisions aremadeona
consensusbasisandarefinalandbinding

Exhibit 6inthisproceeding

TheprovisionsofthepredecessorcollectiveagreementexpiredonAugust31 1991 That
agreementwasextendeduntilanewcollectiveagreementwasassignedonNovember9 1992 In
themeantime theJEQSmetonNovember1 1991 duringtheextensionperiodofthe
predecessorcollectiveagreement TheFordycegrievancewasfiledundertheextendedcollective
agreementonDecember2 1991 Therefore theFordyceawardwasissuedinresponsetoa
grievancefiledunderthepredecessorcollectiveagreementandrelatestoitsinterpretationand
applicationtothegrievance

Therelevantprovisionsoftherenewalcollectiveagreementread asfollows

Article14
SALARIES
1403A4Employeeswiththefollowingqualifications shallbeentitledtoprogresstothe
maximumsteponthesalaryschedule

i AGeneralPassUniversitydegreeplusaBachelorofEducationdegree

ii ThreeyearCAATDiplomaorGeneralPassUniversity Degreeor
CertifiedJourneymanholdingequivalentqualifications plusavalid
OntarioTeachersCertificategrantedbefore1992orequivalentasmaybe
ruledonbyJointEducationalQualificationsSubcommittee JEQS

iii AGeneralPassUniversity Degree plusavalidOntarioGuidance
SpecialistsCertificategrantedbefore1992orequivalentasmayberuled
onbytheJEQS or



iv TheInServiceTeacherTrainingProgramCertificate Asthisisaunique
in serviceCollegeprogram equivalenciesarenotconsidered

APPENDIXII
JOINTEDUCATIONALQUALIFICATIONSSUBCOMMITTEE

theprovisionsofthisAppendix areidenticaltothosequotedfromAppendixIofthe
predecessorcollectiveagreementandarenotrepeatedherebutsetoutaboveatp 4

AsisnotedintheFordyceawardatpage56thefirstmotion oftheJEQSmeetingofNovember
1 1991 isnowincorporatedintotherenewal agreementbythepartiesasaresultoftheir
collectivebargaininginclause i ofArticle 1403A4 ThesecondmotionoftheJEQSisthe
subjectofclause iv ofArticle1403A4 TheirmotionmadeaTeachingCertificate comparable
toin servicetraining Thecollectiveagreementinclause iv states thatthein servicetrainingis
uniqueandthereforenoequivalenciesareconsidered Thedifferencebetweentheword
comparable and equivalencies ismademuchofin theargumentofthe Union

InsupportofitspositionitisarguedonbehalfoftheUnionthattheJEQSisanadhoc
collectivebargaining armofthepartieswhosepurposeistodeterminecomparableeducational
qualificationsamongstmembersofthebargainingunittoensuresomemeasureofuniformity
acrossthecommunitycollegesystemintheprovinceofOntario It issubmittedthatthe
determinationthattherewasaJEQSmeetingonNovember1 1991 andwhatitdecidediseither
resjudicata or issueestopped frombeingredeterminedbythisBoardinthisaward Inessence
itissubmittedthattheCollegecannotaddnewordifferentevidenceontheseissuesinthese
proceedings InsupportoftheprimarypositionoftheUnionreferencewasmade tothefollowing
case

ReCUPEandExtendicare HealthServicesInc 1993 14OR
3d 66 CA

InsupportoftheCollegespositioninresponsetotheUnionsprimaryargumentitissubmitted
thatthe Fordyceawardmisconstruedaprovisionofthecollectiveagreement and therefore its
interpretationisinerror Wherethisisthecasethearbitraljurisprudenceindicatesthatthereis
norequirementthatasubsequentBoardofArbitrationmustapplytheprior decisionparticularly
wherethatsubsequentBoardofArbitration isconstitutedunderadifferentandrevisedcollective
agreement Therefore theCollegecancallappropriateevidencetoarguethiscaseunaffectedby
anypriorevidenceandanypriorproceedingbecausethematterisnotresjudicata Itcancall
furthernewanddifferentevidenceinregardtotheJEQSmeetingofNovember1 1991andis
notissueestopped Insupportofthesepropositionsreferencewasmadeinthe submissionofthe
Collegetothefollowingjurisprudence

Isabellev Ont PublicServiceEmployeesUnion 1981 122DLR 3d 385 Ont
SCC ReManitobaFoodUnionandCanadaSafeway 1981 120DLR 3d 42



ManCA ReArtcraftEngraversLtd 12LAC 4th 363 Brent 1990 ReSteelCo
ofCanadaLtd andUSW 27LAC 2d 252 McLaren 1980 and anunreported
decisionbetweenLoyalistCollegeofAppliedArtsandTechnologyandOntarioPublic
ServiceEmployees Union ForAcademicEmployees chairedbyArbitratorHowe inan
awarddated January26 1994

InsupportofitspositiontheCollegealsoraisedapreliminarypoint Itwassubmittedin
thispreliminaryaspectthatthe collectiveagreement wassignedinNovemberof1992andit
endedthe continuingagreementunderwhichthe JEQSdecisionofNovember1 1991wasmade
Itwassubmittedthatthechangedandrevisedcollectiveagreement appliedandnotthe
committeedeterminationsofJEQS Insupportofitspreliminarypositionreferencewasmadeto
thefollowingarbitrationdecisions

ReGoodyearCanadaInc 28LAC 2d 196 Picher 1980 ReParkwoodHospital 4
LAC 3d 215 Weatherill 1984 ReRomi ADivisionofAultFoodsLtd 25LAC
3d 377 Weatherill 1986 ReFBM DistilleryCo Ltd 31LAC 3d 122 Brown

1987 ReMackCanada Inc 2LAC 4th 304 Burkett 1988 ReInternationalNickel
Co ofCanadaLtd 22LAC 286 Weatherill 1970 and anunreporteddecision
betweenSt LawrenceCollegeofAppliedArtsandTechnology andOntarioPublic
ServiceEmployeesUnion chairedbyArbitratorBurkett inanawarddatedDecember
31 1991

Inreply tothepreliminaryargumentastothejurisdictionofthisBoard theUnion
submittedthattheCollegewas attemptingtoshutdowntheBoardsjurisdictiontodeterminethe
matterunderArticle1403A4 iv Itwasfurthersubmittedthatadistinctionistobedrawn
betweenthe languageofthe collectiveagreementwhichstatesentitlementto progress withno
equivalencies totheinserviceteachertrainingprogrammeandtheJEQSmotion which

decidesthataninserviceteachingcertificateis comparabletotheinserviceprogram and
therefore haveamaximumofstep16 Therefore themotionofJEQSdealswithadifferent
subjectmatterthanthe collectiveagreementandisresjudicataorissueestoppedwith respectto
thisdifferentdetermination Inthealternative iftheCollegeissomehowcorrectin itsposition
onclause iv theGrievorsareentitledtobepaidastheynowrequestasaresultofthe
November1 1991determinationoftheJEQS TheyhadavestedrightandArticle1403A4
cannottakethataway Allthatisrequiredisadeterminationinaretrospectiveorderthatthey
wereentitledtobepaidaspertheJEQSdecisionofNovember1 1991 Insupportofthat
proposition referencewasmadetothe followingcases

ReDayco Canada Ltd 1993 102DLR 4th 609 SCC andReRegional
MunicipalityofOttawa Carleton 16LAC 4th 353 Haefling 1990

DECISION



1TheJurisdictionofthisBoardofArbitration

ThesegrievanceswerebroughtinJuneof1993under thecurrentcollectiveagreement which
wassignedonNovember9 1992and notunder thatofthepredecessor collectiveagreement
underwhichtheFordycedeclaratoryarbitrationandsupplementaryremedialawardwereissued
TheywerebroughtaftertheFordyceawardasaresultofitsexistence Thebasisforfilingthem
stemsfromtheinterpretationofapriorcollectiveagreementbytheFordyceaward Ifthe
Grievorsareentitledtobepaidastheyallege thentheirrightsmustariseunderthepresent
collectiveagreement underwhichthey filedthegrievancesandnot underitspredecessorandthe
interpretationsofitbywayoftheFordyceaward Theyhadtheopportunitytohavefiledtheir
grievancesunderthepredecessorcollectiveagreementasdidMr Fordyce Theychosenottodo
so Theyare asaconsequence requiredtoapplythecurrentprovisionsofthecollective
agreementin thedeterminationoftheirgrievances

TheSalaryScheduleofthe priorcollectiveagreementprovided

APPENDIX1
SALARYSCHEDULES
EffectiveSeptember1 1990

a ProfessorsandCounsellorsandLibrarians

Thesalarymaximaareestablishedintermsofrelevantformal educationlevelsand
equivalenciesaslistedbelow

Step16 58710MaximumSalary 4yearCanadianUniversity Degreeormore
CGAPEng CA orCMA formerlyRIA In
ServiceTeacherTrainingProgramCertificate

NOTE Formaleducationalqualificationsnot specifiedabovewillbesubjecttoevaluation
bytheJointEducationalQualificationsSubcommittee

Exhibit 5

Atp 29ofthecurrentcollectiveagreementthepresentapplicableprovisionisfound described
as MaximumSalaryTable Itprovides

MaximumSteponthe4 yearCanadianUniversitysalaryschedule maximum Degree
ormore CGAPEng CA CMA formerlyRIA

Acomparisonoftheapplicableprovisionsrevealsthatthepartieshaveradically restructuredall
the collectiveagreement provisionsrelating tosalaries Insodoingtheyhavespecificallydeleted
thereferenceatStep16tothe InserviceTeacherTrainingProgramCertificate referencein



Appendix1ofthepriorcollectiveagreement Insteadtheyhaveinsertedintothepresent
collectiveagreementArticle1403A4

Article1403A4inclause i providesforentitlementtoprogresstothemaximumwith
a GeneralPassUniversitydegreeplusaBachelorofEducationdegree Thefirstmotionofthe
JEQScommitteeonNovember1 1991read all individualspossessingaBA andaBEd
shouldgetstep16 maximumsalaryprogression Exhibit 6atp5 UnderArticle1403A4
inclause iv the partiesprovidedentitlement toprogresstothemaximumsteponthesalary
scheduleforthoseemployeeswiththe InServiceTeacherTrainingProgramCertificate In
soprovidingtheyalsostatedthat Asthisisauniquein serviceCollegeprogram equivalencies
arenot considered emphasisthatofthisBoard Thesecondmotionofthe JEQScommitteeon
November1 1991read Thatindividualswiththeteachingcertificate achievedasaresultof
180hoursofstudy andthereforecomparabletoin service training havemaximumstep16

Theaboveexaminationofthe salarytableandthecollectiveagreementarticlereveals
thatthe partieshavebytheircollectivebargainingchosentoincorporate butnotinidentical
terms themotionoftheJEQScommitteeasaprovisionoftherenewalcollectiveagreement in
the formofArticle1403A4 i TheyalsochosetoreversetheJEQScommitteein itssecond
motionwhen itdeterminedthatateachingcertificateachievedwith180hoursofstudywas
comparabletoin servicetraining Thepartieswerecompletelyfreetoactinthefashioninwhich
theyhavedone Whatistheeffectoftheiractions

The JEQScommitteeismerelyanemanationofthe parties IntheFordyceawarditwas
describedatp 1as

Itwasformed asanoffshootofthe CAAT AcademicNegotiatingTeams

Inthecurrentcollectiveagreementatp 29the MaximumSalaryTable Article1403A1 b
theNoteindicates

Formaleducationalqualifications notspecifiedabovewill besubjecttoevaluationbythe
JointEducationalQualificationsSubcommittee asdescribedinAppendix II

AppendixIIisidenticaltoaparagraphinthepredecessorcollectiveagreement inAppendix1
undertheheading Guidelines inparagraph4whichisquotedintheFordyceawardatp 1 The
JEQScommitteeisanemanationoftheparties AstheNotetotheMaximumSalaryTable
indicates itevaluatesformaleducationqualificationswheretheyhavenotbeenspecifiedbythe
partiesthemselves It isanongoingadhocextensionofthepartiesbargainingwhichis
empoweredtomakefinalandbindingdecisionsonqualificationswherethe partieshavenot
donesothemselves inthecollectiveagreement It isaninferiorbodytothemandisonly
intendedtohaveeffectwherethepartiescollectiveagreementissilent TheJEQScommitteehas
effectunderacollectiveagreementtothe extentitactswithinitsjurisdiction whichtheFordyce
awardheldithaddoneunderthepredecessorcollectiveagreement Whenthepartiescometo



bargainandchoosetoelevateoneofitsmotionsintothecollectiveagreementtheyare
completely freetosoact Theyarealsofreetoreversetheeffectofanearliermotion Ineither
casethemotionnolongerexists Instead thereisaprovisionin thecollectiveagreement
replacingthe motion TheJEQScommitteeineffectfillsinthegapswhererequired Itisnot
empoweredtoamendthecollectiveagreementbyputtingin placeorcontinuingearliermotions
contradictorytothecollectiveagreement

Theprovisionofthecurrent collectiveagreementwhichwouldapply tothegrievancesis
clause iv Forthosewhodonototherwisehaveentitlementunderthe precedingclausesof
1403A4theycanachieveitbywayofthe InServiceTeacherTrainingProgramme
Certificate However iftheyhavenotachievedthatqualificationtheclausegoesontoprovide
that equivalenciesarenotconsidered ThesecondmotionoftheJEQScommitteeofNovember
1 1991wouldhavepermitted thoseindividualswitha teachingcertificate achievedasa
resultof180hoursofstudy tobeconsideredasa comparabletoinservicetraining
havemaximumstep16 Thesecondmotioncontradictsthelanguageofthecurrentcollective
agreement Thecurrentcollectiveagreementachievesthiscontradictionbytheuseofdifferent
languageofno equivalencies rather thanaspecificcomparable Nevertheless itseffectisto
renderthemotionoftheemanationoftheparties bargainingrelationship nugatoryinitsimpact
becausetherenewalcollectiveagreementhasaprovisionwithinitwhichdealswith thesubject
albeitinslightlydifferentlanguage Thefactthatthelanguageisdifferentinthecollective
agreementfromthatoftheJEQScommitteemotionisimmaterialtotheconclusionshere
becauseitisthepartieschangeasaresultofthebargainingprocesswhichrendersthe earlier
motionnugatory Therefore itisunnecessarytocomparethevariationsin languagedespitethe
ableargumentofUnioncounselastothe significanceofthosevariations

Alloftheforegoingmeans thatthejurisdictionofthisBoardonlygoestointerpretingand
applyingthecurrentcollectiveagreement Thegrievanceswerebroughtafterthenewcollective
agreementwasinplace Thesalarystructurecreatedinthenewagreementhadbeenthesubject
ofbargaining betweentheparties Thegrievors hadaninterestinwhatoccurredatthebargaining
table AmotionoftheJEQScommitteeunderthepredecessorcollectiveagreementwhich
contradictsthatagreementcannotaffecttheinterpretationorapplicationofthecurrent
agreement

Thesituationwhicharises inthis caseisavariantoftheReInternationalNickel
Co ofCanadaLtd andReGoodYearCanadaInc cases supraInthosecasesitwasheldthatan
employeecouldnotbringaclaimunder anexistingcollectiveagreement bywayofaclaimto
entitlementarisingunderanexpiredagreement It issubmittedthat thiscaseisnotsubjecttothis
principlebecauseitiseitherresjudicata issueestopped or therearevestedrightssoastomake
itacontinuinggrievanceofanongoingbreachofthecurrentagreement whichisarecognised
exceptiontotheprinciplejust stated



2ResJudicata

Theprincipleofresjudicataasitappliesinarbitrationdecisionswasdescribedbythe
presentChairinthedecisionofReSteelCo ofCanada Ltd supra atp 257

it ariseswhereaboard iscalledupontodecideanissuethatisidenticaltoone
decidedbyanearlierarbitrationboard involvingthesamepartiesandunderthesameor
anunaltered collectiveagreement

Ashasalreadybeendiscussedabovethelanguageofthe currentandpredecessoragreementsare
notidentical Whilethesameparties areinvolvedandthefactswouldappeartobeidenticalthe
agreement isadifferentone TheissueofwhethertheGrievorsarebeingcorrectlypaidunderthe
currentcollectiveagreementisnotidenticaltotheissue decidedunderthepredecessor
agreementbecausethelanguagehaschangedandtheJEQScommitteemotionshavebeen
insertedintothecurrentagreement TheFordyceawardisdependentonthe JEQScommittee
motions Thecurrentgrievancesaredependentuponaninterpretationofthe revisedanddifferent
currentcollectiveagreement Inthecourseofinterpreting thecollectiveagreement theUnion
arguesthatthefactualdeterminationsastheyrelatetotheJEQScommitteecannotbe
redeterminedbythisBoardThatismoreinthefashionofanargumentastoissueestoppel than
resjudicata Theprinciplesofresjudicatadonotapplytothepresentgrievances Thisisthecase
regardlessoftheargumentoftheCollegethattheFordyceawardisincorrectandoughtnot tobe
followed Thislineofreasoningonlyappliesifresjudicataisfoundtobeapplicablebut
discretionwillnot beusedtoapplythe principlebecauseitisthoughtthe priordecisionwas
manifestlywrong Thatquestionofinterpretationofthepriorawarddoesnot havetobe
determinedherebecausetheprincipleitselfisfoundnottoapply

3IssueEstoppel

Thequestionofissueestoppel isfully discussedinajudgmentoftheDivisionalCourtin
ReGreaterNiagaraTransitCommissionandAmalgamatedTransitUnion Local1582 1987 61
OR 2d 565 TheCommissionhadsuspendedanemployeechargedwiththeftfromits fare
boxesandmoniesreceivedforotherpurposes Thesuspensionwastoremain ineffectpending
thedispositionofthecriminalchargesandorfurtherreview Instatementstothepolicemade
priortothe chargestheemployeeadmittedtohavingtakenmoniesfromtheemployer Thetrial
judgeinthecriminalhearingexcludedthestatementspursuanttos 242 oftheCanadian
CharterofRightsandFreedomsbecauseitinfringedtheaccusedsrightins 10b toretainand
instructcounselwithoutdelay Afterthedismissalofthe charges theCommission dismissedthe
employee Aboardofarbitrationwasconstitutedinaccordancewiththetermsofthecollective
agreementwiththepresentchairpersonasitschair Amajorityheldthattheemployeeoughtto
bereinstatedtoemploymentalthoughnot necessarily totheparticularjoboranyotheroneof
trust Itdidsobecausethemajorityheldthattheevidenceexcludedbythetrialjudgewas



inadmissibleinthearbitrationproceedings Thatbeingthe casetherewasinsufficientevidenceto
upholdthedischarge SeeReGreaterNiagaraTransitCommission 26LAC 3d

1 McLaren 1986

Asaresultofthisdecisionanapplication forjudicialreviewwasmadeandgranted
Inthatdecision itwassaidatp 581

Thereisonefinalmatterofgeneralprinciplewhichoughttobeherementioned Asa
generalrule interlocutoryfindingsoffactmade inoneproceeding asforexamplea
criminaltrial donotengagetheoperationofthedoctrineofissueestoppel insubsequent
proceedings whetherofthesameordifferenttype between differentparties inviewof
theabsenceofelementsoffinalityandidentityofissuescriticaltotheoperationofthe
doctrine

Thecourtthennotedthatanarbitrationboardisnotstrictlyconfinedinitsreceptionofevidence
toadmitonlythatwhichisreceivableinacourtoflawbecause ofthe provisionsofthe Labour
RelationsActwhichconfersdiscretionarypowerstoreceiveevidencewhetheradmissibleina
courtoflawornot Therefore totreattherulinginthecriminalproceedingasdeterminativeof
theadmissibility issueasitemergesinthearbitrationproceedings isinimicaltotheunderlying
principleandmeaningoftheevidentiaryprovision oftheLabourRelationsAct

TheBoardofArbitrationinasubsequentdecisionadmittedtheevidencefound
the grievortohavecommittedtheftandupheldthedischarge inadecisionreported at34LAC
3d 283 McLaren 1988

TheveryableargumentofthecounselfortheUnionamountstothesubmission thatthe
Collegeisestoppedfromrelitigatingthefindingsoffactastotheexistenceofameetingofthe
JEQScommitteeonNovember1 1991andwhatmotionswerepassedasaconsequence The
principlessetoutaboverequirethisBoardtoexerciseitsdiscretiontodetermine iftheevidence
oughttobeheardagainconcerningtheJEQScommitteeanditsmeetingofNovember1 1991or
determinethatthe issueisestoppedfrombeingrelitigated Thesubmissionisthatpublicpolicy
ofthejusticesystem andhereofthearbitralsystem requiresthatthematterbe litigatedfully
onceandthennotrelitigated Whileiftheseeightgrievanceswerenotheardtogetheritmightbe
possibletoapplyissueestoppel in thesevenarbitrationhearingssubsequenttothefirsthearing
anddetermination However thatisadifferentsituationthanwhatisassertedtobeestopped
here InessenceitissaidthatnootherfindingoffactastotheJEQScommitteemattersistobe
madethanthatcontainedintheFordyceaward TheBoardhasalreadydeterminedthatthe
matterisnotresjudicatawhichmeansthattheBoardisnotrequired toapplythepriorFordyce
decisiontothe issuesbeforeit InviewoftheBoardsdispositionofthevestedrightsarguments
oftheUnionsetoutbelow andthejurisdictionaldiscussionaboveitisinappropriateforthis
Boardtoapplyissue estoppeltothefindingsoffactcontainedintheFordyceaward Itwill
therefore inanyfurtherevidentiaryproceedingsinthesegrievancesdeclinetoexercise its



discretiontoapplyissueestoppeltothe factsastothe JEQScommitteematters assetoutinthe
Fordyceaward

4VestedRightsfromPredecessorAgreement

ItissubmittedbytheUnionthatwhentheFordyceawardretrospectivelydeclaredthat
therewasaJEQScommitteemeetingandthatitpassedtwomotionsonNovember1 1991ithad
theeffectofestablishingrightsinthepresentGrievors Theirgrievancesareaclaimunderthe
currentcollectiveagreementtoenforceanentitlementarisingundertheprioragreementand
continuingtobeviolatedunderthecurrentone

OnNovember1 1991 withthebenefitoftheFordyceaward itcouldbesaidthatthe
presentGrievorshadentitlementtostep16ofthemaximumsalaryprogression Theydidnot
grieveunderthepredecessorcollectiveagreement Thepartiesdraftedrevisedlanguagetodeal
withthe issueofequivalentorcomparablequalifications tothe InserviceTeacherTraining
ProgramCertificatein thecurrentcollectiveagreement TheJEQScommitteemotionsunderthe
predecessoragreementweremerelytheactionsofanemanationofthepartieswhichtheywere
freetochangeincollectivebargaininganddidnotinfactsodo Inthatbargainingprocess
resultingin thecurrentagreementtheclaimstheGrievorsmighthavehadunderthepredecessor
agreementwerealteredbyactionoftheparties Forthis Boardtodeterminethattheyheldvested
rightscarryingforwardunderthecollectiveagreementistorewritethecollectiveagreement
contrarytothepartiesspecificcollectivebargaining Therewerenovestedrights TheGrievors
hadrightsunderthepredecessoragreementwhichtheydidnotpursue Itistoolatefor those
vestedrightstobepursuedunderthe revisedcurrentagreement

This caseisnotlikethe casescitedtotheBoardbytheUnionwherereferencebacktoa
prioragreement ismadein theprocessofdeterminingastartingpositionforcalculatingthings
suchasseniority pensionrights orvacationentitlementunderacurrentagreement The
employmentrelationshipisacontinuingoneandfromtimetotimeitisnecessarytoreviewan
individualpersonspositionunderaprioragreementinordertodetermineeitherhowtotreat
themunderthecurrentagreement ordetermineentitlementsunderit Inthatsensetherecanbe
referencebacktoprioragreements Whatisdesiredhereisreferencebacktoestablish arightno
longerinexistenceunderthe currentagreementbecauseitwastakenawayincollective
bargaining Therecanbenoreferencetothepredecessoragreementinordertoestablishaclaim
underthecurrentone

InsodeterminingtheBoardrejectsthealternativeargumentoftheUnionthatthe
grievorspossessedvestedrightsunderwhichtheyareentitledtobepaidaspertheJEQS



determinationasofNovember1 1991 ThisBoardisconstitutedunderthecurrentcollective
agreementwhichitmust interpretandapplytothe grievances

Conclusions

TheGrievors grievancesaretobedeterminedunder theprovisionsofthe current
collectiveagreement whichistheonlyonethisBoardhasjurisdictiontointerpretandapply In
sodetermining themtheinterpretation issuesarenotresjudicatabecauseoftheFordyceaward
TotheextentthattheJEQScommitteewasfoundasafacttohavemetonNovember1 1991and
tohave passedtwomotions thesefactshave beendeterminedbutarenotestoppedfrom being
redetermined inthisproceedingtotheextentthatthosefactsmayariseinresolvingthepresent
grievances

Withthe foregoingconclusionsthemattersgivingrisetothispreliminaryawardhave
beendisposedof Thegrievancesaretobedeterminedunder thecurrentcollectiveagreement
usingtheprinciplesenunciatedinthisaward If thepartieswishtoproceedtohavethe
grievancesheardtheyaretoadvisetheChairpersonofthisBoardinwritingofthatdesirewithin
thirtydaysofthedateofthisaward Ifnosuchadviceisreceived itisordered thatthe grievances
bedismissedbecausemerehadbeennoviolationofthe collectiveagreement



DATEDATLONDON ONTARIOTHIS30thDAYOFMARCH 1994

RichardH McLaren CArb

Idissent
SeeAttachedDissent
Signed JonMcManus
JonMcManus UnionNominee

Iconcur
Signed DavidGuptill
DavidGuptill CollegeNominee



DISSENT

IhavehadtheopportunityofreviewingtheawardofthemajorityandwithrespectImust
dissent Mycommentsarerestricted totheissueofvestedrightsfrom apredecessoragreement
andtheapplicationoftheanalysisfromtheReRegionalMunicipalityofOttawaCarletoncase

WhattheFordyceawarddeterminedwasthatpeopleinMr Fordycesposition includingthe
presentgrievors shouldhaveprogressedtoStep16onthesalarygridasofNovember1 1991
Inotherwords asa matteroflaw asofthatdatethesegrievorsshouldhavebeenatStep16

IntheOttawa Carletoncase thegrievorswereentitledtogrievetheircurrentvacationcreditsby
anexamination oftheirincorrecttreatmentunderpastcollectiveagreements Therewasno
disputethatthe employerwascurrentlyaccruingvacationcreditsproperly inaccordancewiththe
collectiveagreementinrespectoftheircurrentservice Rather itwasdeterminedthatthe
grievors totalaccruedservicewasincorrectbecauseofpastimproperaccruals Further thiswas
anappropriatesubjectmatterforagrievanceunderthepresentcollectiveagreement

ThemajorityheredistinguishestheOttawa CarletoncaseonthebasisthatinOttawa Carleton
the collectiveagreement languagedidnotchange With respect Imustdisagree Inourcase the
issueisnottheapplicationofthecurrentcollectiveagreementlanguagetopastperiods That
wouldbeentirelyinappropriate Rather thecurrentcollectiveagreementprovidesacurrentright
tohavecertainentitlements Insomecases acurrententitlementmaybesubjectofthe
accumulationofprioraccruals includingaccrualsoverperiodsoftimecoveredbyprior
collectiveagreements InOttawa Carleton itwastheaccrualofvacationcredits Hereitisthe
accrualofpaystepsin thesalaryprogression

Iftheaccrualswereimproperlycalculatedinthepast thecurrententitlementwillalsobein
error Todeterminethe correctnessofpastaccruals the standardtobeappliedmustbethe
collectiveagreementin forceatthetimetheaccrualoccurred orshouldhaveoccurred
Otherwise theresultisgrosslyunfairtotheindividualemployeeandtheemployerbecomesthe
beneficiary inperpetuity offailingtoproperlyapplynewpayincrements

Itcannotbedisputed thatasofNovember1 1991thegrievorsshouldhavebeenatthetopstep
ofthe paygrid Basedonthemajoritysanalysis thenewcollectiveagreementarguablyremoved
the abilityofsuchpersonstoprogresstothe topstepasofthe dateitcameintoforce However
asamatteroflaw thegrievorsalreadyhadtherighttobeatthetopstep Thegrievorsdonot
seektoprogresstothetopstepunderthiscollectiveagreement Ratherthisprogression or
accrual waswrongfullydeniedthemunderthepriorcollectiveagreement Becausetheircurrent
placeonthegridissimplyaproductoftheirpastaccruals theircorrectcurrententitlementmust
beatthetopstep

Thechangeinthecollectiveagreementdeterminesentitlementtoprogressonaprospective not
aretrospectivebasis Thecurrent collectiveagreementtookawaythe righttoprogresstothetop
stepforpersonswhowouldhaveotherwiseacquiredthisrightafterthatdate Butforthe



wrongfulconductoftheemployer thesegrievorsshouldalreadyhave beenatthatstep Hadthat
progressionbeenaccruedcorrectly thesegrievorswouldhavebeenatthetopsteptoday Thatis
theircorrectcurrententitlementunderthecurrentcollectiveagreement Thatissomethingwhich
theyareentitledtogrieve

Intheresult IwouldhavedismissedtheEmployerspreliminaryobjectionandallowedthe
mattertoproceed

JONMcMANUS


