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Introduction

Thegrievor NancySchmidt commencedemploymentwith
theCollegeonMarch14 1996asafulltimesessionalemployee
assignedtotheEnglishLanguageInstituteattheColleges

NewnhamCampus Thematterinissueintheseproceedingsis
whetherornot atthetimeofherterminationinMarchof1997
shehadcompletedinexcessoftwelvefullmonthsoffulltime
employmentonasessionalbasisina24calendarmonthperiod
soastohavebeenconverted byoperationofAppendixVIIIof
thecollectiveagreement fromafulltimesessionalemployee
intoafulltimeprobationaryemployeeconsideredashaving
completedthefirstyearofthetwoyearprobationary
period ls1
Facts

Duringherinitialsessionalappointment which as
notedabove commencedonMarch14 1996 thegrievortaught
fourteenhoursperweek ThatappointmentendedonApril26
1996 butwasfollowedbysixothersessionalappointmentsfor
thefollowingperiodsoftimeandhoursperweek

STARTDATE ENDDATE HRSWK

May5 1996 June21 1996 18
July2 1996 August16 1996 20
September3 1996 September13 1996 18
September16 1996October18 1996 16
October29 1996 December13 1996 18
January7 1997 March28 1997 20

Thegrievorwasalsoperformedsomereplacementwork butitis
commongroundbetweenthepartiesthatthisworkcannotbe
consideredas sessionalemploymentforthepurposeof
determiningthe grievorsstatusatthetimeofher
termination

InMarchof1997 theCollegegavethegrievortwo
weeks writtennoticeofrelease throughalettertoherfrom
theDirectoroftheEnglishLanguageInstitute confirmingthat
hercontractwouldbeterminatedonMarch28 1997
Afterreceivingthatnotice thegrievorfiledagrievancedated
March18 1997 allegingthattheCollegehadviolatedthe
collectiveagreementbyimproperlyreleasingherfrom
employment ls1

CollectiveAgreementProvisions



Theprovisionsofthecollectiveagreement the
Agreement referredtoduringthecourseofargumentincluded

thefollowing

Article1
RECOGNITION

101 TheUnionisrecognizedastheexclusivecollective
bargainingagencyforallacademicemployeesoftheColleges
engagedasteachers counsellorsandlibrarians allasmore
particularlysetoutinArticle14 Salaries exceptforthose
listedbelow

i Chairs DepartmentHeadsandDirectors

ii personsabovetherankofChair Department
HeadorDirector

iii personscoveredbytheMemorandumof
AgreementwiththeOntarioPublicService
EmployeesUnioninthesupportstaff
bargainingunit

iv otherpersonsexcludedbythelegislation
and

v teachers counsellorsandlibrariansemployed
onaparttimeorsessionalbasis

NOTEA Parttimeinthiscontextshallincludepersonswho
teachsixhoursperweekorless

NOTEB Sessionalinthiscontextshallmeananappointmentof
notmorethan12monthsdurationinany24monthperiod

Article26
PARTIALLOADEMPLOYEES

2601 Apartialloademployeeisdefinedasateacherwho
teachesmorethansixanduptoandincluding12hoursperweek
onaregularbasis

Article27
JOBSECURITY



2701 Onsuccessfulcompletionoftheprobationaryperiod
afulltimeemployeeshallthenbeappointedtoregularstatus
andbecreditedwithseniorityequaltotheprobationaryperiod
served

ProbationaryPeriod

2702A1 Afulltimeemployeewillbeonprobationuntilthe
completionoftheprobationaryperiod Thisshallbetwoyears
continuousemploymentexceptasamendedinthisArticle

2702B Theprobationaryperiodshallalsoconsistof24
fullmonthsofnoncontinuousemployment inperiodsofatleast
onefullmontheach ina48calendarmonthperiod Forthe
purposesof2702B acalendarmonthinwhichtheemployee
completes15ormoredaysworkedshallbeconsidereda full
month

Ifanemployeecompleteslessthan15daysworkedineachofthe
calendarmonthsatthestartandendoftheemployeesperiodof
employmentandsuchdaysworked whenaddedtogether exceed15
daysworked anadditionalfullmonthshallbeconsideredtobe
completed

APPENDIXVII
SENIORITYCALCULATIONANDPREDECESSOR
INSTITUTIONS

PARTI SENIORITYCALCULATION

1Thefollowingprovisionsshallgovernthecalculationof
seniorityforfulltimeemployeeswhoseserviceincludessome
workperformedduringcertainperiods asfollows

i effectiveSeptember1 1976 seniorityshall
includetheperiodof24fullmonthsof
noncontinuousemployment inperiodsofat
leastonefullmontheach ina48calendar
monthperiod forthosewhocompleteda
probationaryperiodonthatbasissincethat
date Forthispurpose onlytheperiod
afterSeptember1 1975 shallbeconsidered
andnoprioremploymentorcalendarperiod
shallbetakenintoaccountorcredited



However anemployeescontinuousservice
acquiredinaccordancewiththeprovisionsof
theAgreementdatedSeptember17 1975 asof
August31 1976 fortheperiodbackto
September1 1975 shallcountascontinuous
employmentormonthsofnoncontinuous
accumulatedemploymentforthepurposeof
thisprovision

ii forthepurposeof i effectiveSeptember
1 1976 acalendarmonthinwhichthe
employeecompletes15ormoredaysworked
shallbeconsidereda fullmonth

iii forthepurposeof iand ii effective
September1 1981 ifanemployeecompletes
lessthan15daysworkedineachofthe
calendarmonthsatthestartandendofthe
employeesperiodofemploymentandsuchdays
worked whenaddedtogether exceed15days
workedanadditionalfullmonthshallbe
consideredtobecompleted

APPENDIXVIII
SESSIONALEMPLOYEES

1 Asessionalemployeeisdefinedasafulltimeemployee
appointedonasessionalbasisforupto12fullmonthsof
continuousornoncontinuousaccumulatedemploymentina24
calendarmonthperiod Suchsessionalemployeemaybereleased
upontwoweeks writtennoticeandshallresignbygivingtwo
weeks writtennotice

3 Ifasessionalemployeeiscontinuedinemploymentfor
morethantheperiodsetoutinAppendixVIII 1 suchan
employeeshallbeconsideredashavingcompletedthefirstyear
ofthetwoyearprobationaryperiodandthereaftercoveredby
theotherprovisionsoftheAgreement Thebalanceofsuchan
employeesprobationaryperiodshallbe12fullmonthsof
continuousornoncontinuousaccumulatedemploymentduringthe
immediatelyfollowing24calendarmonthperiod

4 Apersonassignedtoreplaceafulltimeregular
employeeforupto14workingdaysforunplannedabsencesinany



monthshallnothavesuchperiods consideredassessional
employmentforthepurposeofthecomputationofthe12months
sessionalemployment Duringsuchperiodssuchapersonshall
bepaidasifpartialloadandwithintherangeofpartialload
hourlyratesassetoutinArticle14

Argument

Inhissubmissionsonbehalfofthegrievor Mr
Richardscontendedthatatthetimeofherterminationshehad
completedina24calendarmonthperiodmorethantwelvemonths
ofnoncontinuousaccumulatedemploymentasafulltimeemployee
appointedonasessionalbasis Afterreferringtothevarious
categoriesofemploymentdescribedintheAgreementandnoting
thatthegrievorwasafulltimeemployeeatallmaterialtimes
byvirtueofhavingtaughtmorethantwelvehoursperweek he
submittedthata fullmonth isoneinwhichateacherhasbeen
employedforfifteendaysormore Althoughheacknowledged
thatAppendixVIIIdoesnotcontaina tidydefinition of full
month Mr Richardssuggestedthatsessionalemploymentshould
bethoughtofasawayofworkingouttherequirementsofthe
probationaryperiod Thus hecontendedthatthe 15daytest
setforthinArticle2702Bisausefulaidtothe
interpretationofAppendixVIII Hefurthercontendedthat
applyingthattesttothefactsofthiscaseshouldresultin
thegrievorbeingfoundtohaveexceededtheperiodsetoutin
section1ofAppendixVIII becausesheworkedfifteenormore
daysduringtwelvecalendarmonths March April May June
July August September October andNovemberof1996 and
January February andMarchof1997 andbecausethosetwelve
fullmonths combinedwithheradditional13daysofworkin

Decemberof1996resultinherhavingbeencontinuedin
employmentformorethan twelvefullmonthsofcontinuousor
noncontinuousaccumulatedemploymentina24calendarmonth
period

Insupportofhissubmissions Mr Richardsreferred
tothreepreviousawards OntarioPublicServiceEmployeesUnion
andMohawkCollege Sobczak unreportedawarddatedApril30
1993 Mitchnick LoyalistCollegeandOntarioPublicService
EmployeesUnion Daniels unreportedawarddatedFebruary7
1985 Delisle andSt LawrenceCollegeandOntarioPublic
Service Employees Union Nutley unreportedawarddated
February7 1994 Mitchnick

InhersubmissionsonbehalfoftheCollege Ms
Zabekarguedthatthe 15daytest isnotthecorrecttestto
beusedtodeterminewhetherafulltimesessionalemployeehas



exceededtheperiodsetoutinsection1ofAppendixVIII She
alsoargued inthealternative thatifthe 15daytest is
applicable thegrievorssituationdoesnotfulfillthe
requirementsofthattest

Insupportofherfirstargument Ms Zabeknoted
thatthe 15daytest isfoundintwoplacesintheAgreement
Article2702B whichdealsspecificallywithprobationary
periodsforfulltimeemployeesinthebargainingunitandhas
noapplicationtofulltime sessionalemployees whoare
excludedfromtheAgreementbyArticle101v andPartIof
AppendixVII whichdealsspecificallywiththecalculationof
seniorityforemployeesinthebargainingunit Thus she
contendedthatthenegotiatorsoftheAgreementdecidedthatthe
15daytest wouldbeusedinthosetwoinstances andshe

furthercontendedthatitwouldbeinappropriatetoextendits
applicationbeyondthosetwoprovisions Shealsosubmitted
thattheCollegespositioninthisregardissupportedbythe
languageofthoseprovisions inthatArticle2702Bexpressly
statesthatitis forthepurposesof2702B that a
calendarmonthinwhichtheemployeecompletes15ormoredays
workedshallbeconsidereda fullmonth andsection1ii
AppendixVIIsimilarlystatesthatitis forthepurposeof
i that effectiveSeptember1 1976 acalendarmonthin

whichtheemployeecompletes15ormoredaysworkedshallbe
considereda fullmonth Thus shesubmittedthatifthe 15
daytest hadbeenintendedtoapplytoAppendixVIII a
specificreferencetoitwouldhavebeenincludedinthat
Appendix ShealsoreferredtoSenecaCollegeandOntario
PublicServiceEmployeesUnion Roy unreportedawarddated
February10 1988 Samuels insupportofhercontentionthat
the 15daytest hasnoapplicationtoAppendixVIII

Inhersubmissionsregardingthecasesrelieduponby
theUnion Ms ZabeksubmittedthattheMohawkCollegeis
distinguishablefromtheinstantcaseinthattheissuethere
waswhetherpartialmonthsatthebeginningandendofsessional
contractscouldbecombinedtomakea fullmonth In
distinguishing Loyalist College shenotedthat although
initiallyhiredonasessionalbasis atthetimeoftermination
thegrievorinthatcasewasemployedasaregularfulltime
facultymemberentitledtoalloftherightsenumeratedinthe
Agreement includingwhatisnowArticle2702B then801b

Ms Zabeksubmittedthattherearemanycasesthat
havenotappliedthe 15daytest indeterminingwhetherthe
periodsetoutinsection1ofAppendixVIIIhasbeenexceeded
including Algonquin College and Ontario Public Service
EmployeesUnion Allegakone unreportedawarddatedMarch1
1996 Bendel LoyalistCollegeandOntarioPublic Service
Employees Wasilewski unreportedawarddatedDecember23 1991



McLaren St LawrenceCollegeandOntarioPublic Service
EmployeesUnion Nutley unreportedawarddatedAugust8 1994
Mitchnick andCambrianCollegeandOntarioPublicService

EmployeesUnion Andersonetal unreportedawarddatedJune
30 1998 HD Brown Shefurthercontendedthatapplyingthe
approachesadoptedinthoseawardswouldresultinthegrievors
sessionalemploymentbeingfoundnottohaveexceededtheperiod
setoutinsection1ofAppendixVIII

Insupportofheralternativeargumentthatifthe
15daytest isapplicable thegrievorssituationdoesnot
fulfilltherequirementsofthattest Ms Zabeksubmittedthat
evenifitwerelegitimatetoapplythattesttofindthatthe
grievorworkedtwelve fullmonths becausesheworkedfifteen
ormoredaysduringthecalendarmonthsofMarch April May
June July August September October andNovemberof1996
andJanuary February andMarchof1997 itwouldnotbe
legitimatetogobackandpickupthethirteendayswhichthe
grievorworkedinDecemberof1996tosupportafindingthather
sessionalemploymentexceededtheperiodspecifiedinsection1
ofAppendixVIII Shearguedthatthosethirteendaysdonot
count becausetheydonotmeetthe 15daytest andbecause
itisonlyforthefirstandlastmonthsthattheformula
containedinArticle2702Bpermitsonetogobackandpickup
calendarmonthperiodsoflessthanfifteendays Thus she
contendedthatdaysworkedina middlemonth canonlyassist
thegrievorscaseiftheyexceedfifteen Shealso
characterisedthepositionadvancedbytheUnionasanimproper
mixingofformulas

Beforecommencinghisreplyargument Mr Richards
requestedanopportunitytoreopenthecaseandputan
additionalfactbeforetheBoardregardingthe grievors
employmentinDecemberof1996 However thatrequestwas
deniedbythefollowingoralruling
ThemajorityoftheBoard withBoardMember Nicholson
dissenting areoftheviewthatitwouldbeinappropriateto
permittheUnionatthislatejuncturetoreopenitscaseand
addanadditionalfact orfacts throughstipulationor
evidence Wehavereachedthefinalstageofthisproceeding
replyargument BoththeUnionandtheEmployerhavearguedthe
caseonthebasisoftheundisputedfactsintroducedthrough
documentswhichhavebeenmarkedasexhibitsonagreement It
wouldbeunfairandprejudicialtotheEmployertopermitthe
Union nowthatEmployercounselhascompletedherargument to
seektointroduceanadditionalfact orfacts inanattemptto
bolsteritscasenowthatithasheardtheEmployersargument

Inhisreplysubmissions Mr Richardssuggestedthat
somearbitratorshaveacceptedthe 15daytest inthecontext



ofAppendixVIII whileothershavenot Thus hecontended
thatthisBoardispresentedwithachoiceofapproachesandcan
properlyconsiderwhichoneisthemostappropriateinthe
presentcircumstances IncommentingontheSenecaCollegecase
referredtobyCollegecounsel Mr Richardsnotedthatit
involvedthesameparties andthesameDirectorofLabour
Relations astheinstantcase andsubmittedthatitwould
thereforebeinthebestinterestsofsoundlabourrelationsfor
thisBoardtoapplythesametestwhicharbitratorSamuels
appliedinthatcase ontheagreementoftheparties Healso
notedthatarbitratorSamuelssuggestionthatthedefinitionof
fullmonth containedinwhatisnowArticle802Bisnot

relevanttoacaseinvolvingAppendixVIIIisobiter andthus
notparticularlyhelpfulinresolvingthepresentgrievance

Mr Richardsalsoarguedinreplythatthe
probationaryperiodundertheAgreementcanbecompletedthrough
periodsofnormalfulltimeservice throughperiodsof
sessionalservice orthroughacombinationofthosetwotypes
ofservice andthatthereisnologicaljustificationfor
interpretingtheword month differentlyindifferent
categoriesofemployment Inthisregard hesubmittedthatthe
purposeofaprobationaryperiodistoallowtheemployerto
assessthesuitabilityofanemployeeandtoconfirmthe
correctnessoftheoriginalhiringdecision Healsosubmitted
thatitwouldbeinappropriatetoapplythe exclusiorule in
thecircumstancesofthiscase astodosowouldbetopresume
thatthenegotiatorsoftheAgreementassumedsometestother
thanthe 15daytest wouldbeappliedtoAppendixVIIIbut
failedtosetitoutinthatAppendixwithanydegreeof
certainty Hefurthercontendedthattheapproachadvocatedby
theCollegewouldrequireateacherwhofulfilledthefirstyear
oftheprobationaryperiodthroughsessionalteachingtowork
longerthanateacherwhofulfilleditanotherway Thus he
submittedthatthe 15daytest shouldbeappliedtoAppendix
VIIIasa ruleofthumb indeterminingwhatismeantbya
fullmonth inaccordancewiththeMohawkCollegecase which

hesubmittedtobeindistinguishablefromtheinstantcase
Mr RichardsdistinguishedtheAlgonquinCollegecase

fromtheinstantcaseonthebasisthatwhatwasinissuein
thatcasewasamonththatfellcompletelywithinasessional
appointment butwhichtheemployercontendedshouldnot count
forthepurposesofsection3ofAppendixVIIIbecausethe
sessionalemployeetaughtonlessthanfifteendaysthatmonth
Hecontrastedthatsituationwiththeinstantcaseinwhich
neithertheUnionnortheCollegehassuggestedthatthefifteen
dayscontemplatedbythe 15daytest mustbeteachingdays
HefurthersubmittedthatneithertheLoyalistCollegeand
OntarioPublicServiceEmployees Wasilewski casenorthe



CambrianCollegecaseareofanyassistanceinthattheydidnot
addresstheissueofwhatisa fullmonth

Mr RichardsreplytotheCollegesalternative
argument thatifthe 15daytest isapplicable thegrievors
situationdoesnotfulfilltherequirementsofthattest was
thatsection3ofAppendixVIIIdoesnotrequirethirteen full
months offulltimesessionalemployment butratheronly
requiresthatthefulltimesessionalemploymentbe morethan
theperiodsetoutinsection1ofthatAppendix whichis
twelvefullmonthsofemploymentwithina24calendarmonth
envelope Thus hesubmittedthat oneminuteextra shouldbe
sufficienttosatisfythatrequirement andthatitshouldnot
matterwhethertheextraminuteoccursatthebeginning atthe
end orinthemiddleofthatenvelope inviewofsection1s
referenceto continuousornoncontinuousaccumulated
employment HefurthersubmittedthattheBoardcannotadopt
theCollegesalternativeargumentbecausetodosowould
involveamendingsection3ofAppendixVIIItoincludelanguage
whichdoesnotappearinthatprovision ls1

Decision

InLoyalist College and Ontario Public Service
EmployeesUnion Daniels unreportedawarddatedFebruary7
1985 Delisle AppendixVIII whichwasthenAppendixIII was
described atpage8 as aprotectivedevicetoensurethatthe
Collegedoesnotseektoavoidthegrantingofrightsconferred
bytheagreementbycontinuingateacheronasessionalbasis
ratherthanofferinghimfulltimestatus Thatstatementof
theAppendixspurposewasacceptedinCambrianCollegeand
Ontario Public Service Employees Union Andersonetal
unreportedawarddatedJune30 1998 HD Brown withthe
followingqualification atpage24
WecanacceptthatstatementofthepurposeofthisSectionbut
itdoesnotreflecttherightoftheCollegespecificallygiven
toitunderSection1a ofAppendixIII nowAppendixVIII to
releaseasessionalemployeeupontwoweeks notice As
noteditisonlywhensuchanemployeeexceedsbycontractand
isthereforecontinuedinemploymentformorethantheperiod
setoutinSection1a nowsection1 thattheprotective
rightmustbeaccordedtothatemployeeunderSection1c now
section3 butthatpersonmustmeetthethresholdtestof if
sheiscontinuedinemploymentbytheCollege Thatdiscretion
remainswiththeCollegeconsistentwithitsexpressrightto
hireunderArticle701 nowArticle601



Asindicatedabove section1ofAppendixVIII
definesa sessionalemployee as afulltimeemployee
appointedonasessionalbasisforupto12fullmonthsof
continuousornoncontinuousemploymentina24calendarmonth
period Thus theperiodsetoutinsection1ofAppendixVIII
is 12fullmonthsofcontinuousornoncontinuousemploymentin
a24calendarmonthperiod Ifasessionalemployeeis
continuedinemploymentformorethanthatperiod section3of
AppendixVIIIstipulatesthattheemployee shallbeconsidered
ashavingcompletedthefirstyearofthetwoyearprobationary
periodandthereaftercoveredbytheotherprovisionsofthe
Agreement

ThefailureofAppendixVIIItospecifywhatismeant
bya fullmonth hasgivenrisetoarbitrationawards
reflectingavarietyofinterpretationsofthatphrase In
Loyalist College and Ontario Public Service Employees
Wasilewski unreportedawarddatedDecember23 1991
McLaren theBoardadoptedtheapproachofaddingtogetherthe

numberofweeksthatthegrievor LisaWasilewski wasemployed
asafulltimesessionalemployee includingthoseinwhichthe
Collegeattemptedtoavoidtheoperationofthecollective
agreementbyenteringintoanarrangementwiththegrievor
wherebysheformedacompanyandusedittobilltheCollegevia
purchaseorderforthepaymentoftheteachingserviceswhich
sheprovidedtotheCollegeduringthesummerof1990 as
reflectedinthefollowingpassagesfrompages1314and1516
ofthataward
Ms Wasilewskiwasemployedasasessionalemployeefrom
September5 1989toDecember15 1989whichwasthenextended
fromDecember18 1989toJanuary19 1990 Thisperiodof
employmentcomprised19weeks Shethenwasredeployedfrom
January22 1990toMay4 1990whichwasagainsubsequently
extendedtoMay18 1990forafurthertotalof17weeksanda
grandtotalof36weeks Thesessionalcontractsbeganagain
onSeptember10 1990andranthroughuntilDecember14 1990
Thisisafurther14weekperiodforatotalof50weeksina
periodwhichbeganonSeptember5 1989 Shewasthen
terminatedonDecember14 1990 Shecannotgrievethat
terminationasamemberofthebargainingunitunlessthetime
duringthesummerisincludedinthecalculation Ifitisthen
shewouldhavebecomeaprobationaryemployeebythetimeofher
grievance

ArbitratorMitchnicksunreportedawarddatedApril
30 1993inOntarioPublicServiceEmployeesUnionandMohawk
College Sobczak usedtwodifferentmethodstocomputethe
numberoffullmonthswhichthegrievor DanielSobczak had
beenemployedasafulltimesessionalemployees



Onthequestionof part months theCollegenotesin
particularthatthecomputationinsection1a isdefinedin
termsof full monthsofemployment beitonacontinuousor
noncontinuousbasis Consideringthemeaningofthat
definitionfirstona continuous basis however wewouldhave
greatdifficultyabsentanythingelseexpresslystipulatedin
thecollectiveagreement infindingthatanindividualhired
andworking forexample fromDecember19 1988 toJanuary18
1989 hadnotatthatpointcompleted onefullmonth of
employment Nordowethink onceagain thatanythingturns
onwhattheindividualwasactuallyassignedtododuringthat
period asbetweenteaching preparation ortheotherrelated
responsibilitiesthattheCollegeinitsownevidencenotedthis
sessionalrateispaidfor Itseemstousthatwhenone
speaksof noncontinuousaccumulated employment theinference
isevenstrongerthat part monthsarenotsimplytobe
ignored butmaybe accumulated Again ifonelooksatthe
datesworkedsolelyonamonthtomonthbasis a fullmonth of
employmentwould asindicated havebeencompletedbythe
grievorasofJanuary18th 1989 Similarly asecondfull
monthbyFebruary18th andsoon with5fullmonthsinbyMay
18th EvenignoringtheremainingdaysinMayandresumingfrom
July24th 1989 thegrievorwouldcomplete2morefullmonths
asofSeptember23rd Inthenormalcoursehewouldcompletea
furthermonthasofOctober23rd However ifonediscountsthe
4weekstrikeperiod the fullmonth completiondatemoves
backtoNovember20th Thatadjusteddateatthatpointwould
thencumulativelygivethegrievor8fullmonthsofemployment
December20th 1989wouldmark9months January20 199010
months February20th11months andMarch20th12months all
ofwhichwouldtakethegrievortothelimit

Thatisonewayofcalculatingthe part months However
thereisanotherevenmoreplausiblewayofdealingwiththe
question Article801 b ofthemainbodyoftheAgreement
asthepartieshavenoted specificallyaddressesthistypeof
issueforprobationersinthebargainingunit andprovides

801 b Theprobationaryperiodshallalsoconsistoftwenty
four 24 fullmonthsofnoncontinuousemployment inperiods
ofatleastone 1 fullmontheach inafortyeight 48
calendarmonthperiod Forthepurposesofthisparagraph a
calendarmonthinwhichtheemployeecompletesfifteen 15 or
moredaysworkedshallbeconsidereda fullmonth

Ifanemployeecompleteslessthanfifteen 15 daysworkedin
eachofthecalendarmonthsatthestartandendofthe
employeesperiodofemploymentandsuchdaysworked whenadded



together exceedfifteen 15 daysworked anadditionalfull
monthshallbeconsideredtobecompleted

WearemindfuloftheCollegesargumentthatArticle801 b
doesnotstrictlyapplytosessionals who solongasthey
remainso arenotcoveredbythemainbodyofthecollective
agreement However ifoneweretoaskwhat ruleofthumb the
partiesindealingwiththisissueofpartmonthcountingunder
AppendixIIIwouldmostlikelycontemplateasareasonable
methodofdoingso itishardtoignoreasaguidewhatisset
outinArticle801ofthisverycollectiveagreement Using
the801 b method theonlymonthsthat count arethosewith
atleast15daysofemployment whichwetaketobethemeaning
ofdays completed or worked asthelogicalcompromise
methodof rounding upordownonatypicalcalendarmonthof
30days bearinginmindalsothatwhatisbeingtalkedabout
arepointspartwayinamonthwhereanemploymentperiodeither
commencedorceased Butatthesametime partmonthsnot
otherwisecountedatthebeginningandendofeachperiodof
employmentareaddedtogethertoseeifcombinedtheyequateto
themid orcutoffpointof15daysthatwouldbethe
equivalentofatleastonemonth

Applyingthatfullmethodhere thegrievorsinitialperiodof
employmentfromDecember1988toMay1990wouldstill once
again produce5monthsintotal July24thtothestrikedate
ofOctober16wouldbe3moremonths countingthe16daysin
Octoberalone andthusnoteventakingintoaccountthe7days
inJuly November15thtotheendofthemonth beinganother
16days wouldcountasanothermonth andDecember Januaryand
February1990wouldbringthetotalto12 Bythismethod
continuedemploymentofthegrievoratallintoMarch 1990
wouldhavetakenhimbeyondthe12monthlimit

Theconclusionreachedbythemajorityinthatcase atpage14
wasthat eitherwayonecomputesit thegrievorhad
accumulated 12fullmonthsofemploymentin24

The fifteendaytest wasalsoappliedbyarbitrator
Samuelsinacasedecidedin1988betweenthepartiestothe
instantcase Seneca College and Ontario Public Service
EmployeesUnion Roy unreportedawarddatedFebruary10 1988
However inthatcasethepartiesagreedthatthedefinitionof
fullmonth wastheonecontainedinwhatwasthenArticle

801b nowArticle2702B andarbitratorSamuelsmadethe
followingobservationsconcerningthatagreement
Forthepurposesofthiscase thepartieshaveagreedthatthe
definitionof fullmonth istheonesetoutinArticle801



b ofthecollectiveagreement Thesecondclauseofthis
articlereads

Forthepurposeofthisparagraph effectiveSeptember1 1976
acalendarmonthinwhichtheemployeecompletesfifteen 15 or
moredaysworkedshallbeconsidereda fullmonth

Itistobenotedthatthisclausesaysclearlythatthis
definitionisonly forthepurposeofthisparagraph andthe
paragraphasawholeisnotrelevanttoourcase Nonetheless
thisisthedefinitionof fullmonth whichthepartiesagreed
weshoulduse

InSt LawrenceCollegeandOntarioPublicService
EmployeesUnion Nutley unreportedawarddatedFebruary7
1994 Mitchnick themajorityfoundtheformulacontainedin
Article2702Btobeboth legallyinapplicableandoflittle
useasablueprint wheretherewasa constantlyfluctuating
kindofrelationship betweentheCollegeandthefulltime
sessionalemployee whoseteachingcontacthoursperweekvaried
from10to20 being10 11 12 13 14 16 18 and20hours
duringvariousweeks InrejectingtheCollegescontention
thattheformulacontainedinArticle2702Bhadtobeapplied
andthatthe15days worked inArticle2702Bhadtobedays
ofactualteachingcontact arbitratorMitchnickwrote in
part asfollows
Thebetterview itseemstous onfactslikethepresentisto
disregardArticle2702Bentirely asbeingbothlegally
inapplicableandoflittleuseasablueprint andtoattemptto
giveareasonablemeaningtoa fullmonth of fulltime
employment inAppendixVIII Inourview theUnionsapproach
doesthat inlookingtoseewhetherthecontractemployeeon
thewholedemonstratesfulltimehours morethan12aweek
throughoutthemonth onarelativelyconsistentbasis Thatis
theUnionsclaim andisallinthiscasethatwehaveto
decide Theresult inourview isalesscapriciousonethan
adoptinganinterpretationthatleavesittothehappenstanceof
howtheCollegechoosestospreadateacherscoursesto
determinethematter whileatthesametimemaintaining
consistencywiththeessentialpurposeofa probationary
period beingtoprovidetheemployeranopportunitytoassess
theadequacyofateacherthroughhisorherperformanceonthe
coursesassigned

AsupplementaryawarddatedAugust26 1994by
arbitratorMitchnick sittingasasolearbitratorduetothe
deathoftheUnionNominee includedthefollowingobservations
atpp 79



Thequestionarisingoutoftheinitialawardiswhetherthe
usageofthe sessional orcontractemployeeoverthemonth
ormoreimportantly overaseriesofmonths issuchasto
roughlyapproximatetheloadofaregularfulltimeemployee
bothintotalhoursusedineachmonth andintermsofthe
generalwaythosehoursarespreadthroughoutthemonth The
UnionacknowledgesthatwheretheCollegesrequirementsarefor
ahightotalofmonthlyhoursbutfallinginanarrowspan for
example inasingleweek onecanseetheneedfora
contract ratherthana regular employee Beyondthat it

wouldseemtomereasonabletolookfornolessthananeven
splitinthefourfullweeksofthemonthasbetween fulltime
hours 13andup andlessthan fulltime hours with again
eventheweeksthatfallbelowthe13hourleveldemonstrating
somethingclosetothat sothatthemonthrepresentssomekind
ofcontinuum approximating thatofaregularemployee

OnallofthatonecanseetheCollegesconcernnowathaving
conceded onthebasisofatestthatitthoughthadbeen
establishedinthe1982Arsenaultcase thatAprilof1992was
onethat counted Onthepresenttest itprobablyshould
not sinceaswasconfirmedatthesecondhearing itinfact
wasmadeupentirelyofweekshavinglessthan13hoursof
teaching Ontheotherhand March1992turnsouttohavebeen
madeupofweeklyhoursasfollows

10
10
20
20

for60hoursintotal Asnoted thatwouldstillseemtomeet
thetestadopted asdoesFebruary1993 at

12
12
20
20

Aswell

May 92
April 93
May 93

andJune 93

arenotonthattestdisputedbytheemployer



Moreproblematic asitturnsout isthepreviouslyagreed
monthofNovember 91 whosehoursarenownotedas

13
13
10
10

Wheremonthsfallontheedgelikethat itarguablywouldnot
beunreasonabletolookatthecontextinwhichtheyoccur
thatis whetheraspartofa run ofgenerally fulltime
months indecidingwhichwaytheymightshade Buton
reflection perhapsaclearerlineforthesystemtoconsider
wouldbetheapplicationofan averagehoursofteachingper
week test thatis lookingtoseewhetherthetotalofthe
teachinghoursinthe4fullweeksofthemonthatleastequal
whattheminimumtotalwouldbeforaregularfulltime
employee 13hoursaweek or52hoursintotal onceagain
lookingtoseethatthosehoursarespreadoversomesortof
reasonablysubstantialcontinuumacrossthemonth Onthat
basis November 91wouldnotqualify Ontheotherhand
December 91wasathreeweekmonthfor everyone andthe
grievorwasassignedtoteach

20
10

and10

hoursaweek beinginexcessofthe13hoursaweek average
forathreeweekmonth December 91 therefore isperhapsa
clearermonthtocount andIthinktheparties longterm
interestswillbebetterservedifthisawardweretofindthat
themonthofDecember 91doescount whileNovember1991does
not Thoseseven then plusthepreviouslyagreedandstill
agreedmonthsof

September 91
October 91
January 92
February 92

andMarch 93

thusmakeupthenecessary12monthsoverthespectrum

Accordingly thegrievormustbesaidtohavecompleted12full
monthsof fulltime employmentin24bytheendofJuneof
1993 andhiscontinuationinemploymentintothemonthofJuly



wouldbringhimwithintheprovisionsofparagraph3ofAppendix
VIIIoftheparties collectiveagreement asoriginallyfound

ThemostrecentawardonthistopicisAlgonquin
CollegeandOntarioPublicServiceEmployeesUnion Allegakone
unreportedawarddatedMarch1 1996 Bendel Inthatcase
AlgonquinCollegecontendedthatamonthofworkcouldonly
countasa fullmonth forthepurposesofAppendixVIIIifthe
employeetaughtonatleastfifteendaysinthemonth OPSEU
ontheotherhand arguedthatalthoughtherequirementtohave
workedonfifteendifferentdaysinamonthhadbeenendorsedin
someawards itwasnotarequirementfoundinthecollective
agreement OPSEUalsourgedtheBoardinthatcasetofollow
arbitratorMitchnicks Nutley awarddatedFebruary7 1994in
whichthe 15dayrule wasrejected Afterreviewingthe
earliercases arbitratorBendelwrote inpart asfollows at
pages2023 ofthemajorityaward
Paragraph1ofAppendixVIII itappearstous requires first
andforemost anexaminationofthesessionalemployeesperiod
andtermsofappointmentratherthanofthehoursanddays
workedbyhimorher Theparagraphrefersto afulltime
employeeappointedonasessionalbasisforuptotwelve 12
fullmonthsofcontinuousornoncontinuousaccumulated
employmentina24calendarmonthperiod Thus inprinciple
thetermsoftheappointment ie itsdurationandthefull
timeornonfulltimestatusoftheemployee shoulddetermine
whetherthesessionalemployeeattainsbargainingunitstatus

ThiswastheapproachoftheboardofarbitrationinReMohawk
College Sobczakgrievance Itnoted atpages910ofthe
award thatthegrievorthere unliketheoneinReSt Lawrence
College Arsenaultgrievance wasclearlyappointedbycontract
asafulltimeemployeeonasessionalbasisand sincethe
employerhadtakennostepstoalterthatrelationship he
continuedtobesoemployed Nothingturned notedtheboardat
page11 onwhattheindividualwasactuallyassignedtodo
duringaperiodcoveredbyacontractofemployment

Thesameapproachoffocusingonthetermsofappointmentwas
followedintherecentawardinReNiagaraCollege LeFaive
grievance There theboardofarbitrationhadtodecide
whetherthegrievor whohadbeenundercontractforall14
workingdaysinthemonthofDecember shouldcountthatasa
fullmonthforthepurposesofattainingthestatusofa
bargainingunitmember Theboardexaminedthatquestionin
terms notofthenumberofdaysorhourstaught butofthe
durationofthesessionalemploymentrelationship



Itappearstousthatthepreoccupationwiththenumberofhours
anddaysworkedbysessionalemployeesproperlyarisesonly
wheretheemployeecannotpassthethresholdonthebasisofhis
orhertermsofappointment andparticularlywherethe
sessionalemployeescoursesandhoursofworkfluctuate with
theteacherpickinguphoursorcoursesastheacademicyear
progresses Arbitrationboardshavenotabortedtheirinquiry
whenthetermsofappointmentdonotsupportthecrossingofthe
threshold buthavelookedatthehoursanddaysworkedbythe
employee While inourview thereislittleorno
justificationinthelanguageofAppendixVIIIforconcluding
thatasessionalemployeecanpassthethresholdbyvirtueof
thenumberofhoursanddaysheorsheactuallyworks therehas
beenageneralacceptancebythepartiesandbyarbitration
boardsofthelegitimacyofthissortofcalculation Itwould
appearthatthereasonforthisunanimityistobefound notin
thelanguageofAppendixVIIIorintheotherprovisionscited
inargument butintheperceiveddangerofemployersabusing
theirrecoursetosessionalemployees adangerwhichthe
partiesthemselveshaverecognizedinArticle203A BandC
Theseprovisionsreadasfollows

203ATheCollegewillgivepreferencetothedesignationof
fulltimepositionsasregularcontinuingteachingpositions
ratherthan sessionalteachingpositionsincluding in
particular positionsarisingasaresultofnewpostsecondary
programssubjecttosuchoperationalrequirementsasthequality
oftheprograms enrolmentpatternsandexpectations attainment
oftheprogramobjectives theneedforspecialqualifications
andthemarketacceptabilityoftheprogramstoemployers
students andthecommunity TheCollegewillnotabuse
sessionalappointmentsbyfailingtofillongoingpositionsas
soonaspossiblesubjecttosuchoperationalrequirementsasthe
qualityoftheprograms attainmentofprogramobjectives the
needforspecialqualifications andenrolmentpatternsand
expectations

203BTheCollegewillnotabusetheusageofsessional
appointmentsbycombiningsessionalwithpartialloadservice
andtherebymaintaininganemploymentrelationshipwiththe
Collegeinordertocircumventthecompletionoftheminimum12
monthssessionalemploymentina24monthperiod

203cIftheCollegecontinuesafulltimepositionbeyondone
fullacademicyearofstaffingthepositionwithsessional
appointments theCollegeshalldesignatethepositionasa
regularfulltimebargainingunitpositionandshallfillthe
positionwithamemberofthebargainingunitassoonasa



personcapableofperformingtheworkisavailableforhiringon
thisbasis

Thedifficultyfacingboardsofarbitrationincaseswherehours
anddaysofworkfluctuate andthereasonfortheconfusionin
thecaselaw isthat whilethereisageneralacceptanceof
thenotionthat regardlessofthetermsofappointment hours
workedcanbeaddeduptoproduce fullmonths of fulltime
sessionalemployment AppendixVIIIoffersnoguidanceonthe
methodofdoingso See eg thetwoawardsinReSt
LawrenceCollegeNutleygrievance

Thepresentcase however doesnotrequireustoexamineanyof
thecompetingformulaefordeterminingwhatconstitutesa full
month Asnotedearlier thegrievorwasappointed inJanuary
1993 toteachacourseknownasENL5950fortheperiodfrom
January5toJune18 1993 ThemonthofMay1993 whichis
entirelywithintheperiodofthegrievorsassignmenttoteach
thiscourse mustcount itseemstous asa fullmonth of
employment Everydaythatmonth thegrievorwasemployedasa
sessionalemployeeasaresultofthisassignment Itwouldbe
torturingthelanguageofAppendixVIII paragraph1 and
introducingnotionsalientotheAppendix toholdthatamonth
thatwascompletelyencompassedbyanassignmentasasessional
employeewasnotafullmonthofsessionalemployment rr0

Ifthecumulativedurationofthegrievors
fulltime sessionalappointmentswereallthatcould
legitimatelybeconsideredindeterminingwhether asofthe
timeofhertermination shehadbeenemployedformorethan 12
fullmonthsofcontinuousornoncontinuousaccumulated
employmentina24calendarmonthperiod thegrievancewould
havetobedismissed becausethetermsofMs Schmidts
sessionalappointmentstotalonlyabout1025months However
asindicatedbyarbitratorBendelintheAlgonquinCollegecase
althoughanexaminationofthedurationofthesessional
employeesappointmentsisalogicalfirststepindetermining
whetherthesessionalemployeehascrossedthe 12fullmonths
threshold arbitrationboardshavenotabortedtheirinquiry
whenthesimplearithmeticinvolvedinthatprocessdoesnot
yieldasumofthatmagnitude butratherhaveproceededto
furtherexaminethesituationbaseduponthehoursanddays
workedbytheemployee

Intheinstantcase thegrievortaughtmorethan
twelvehoursperweekatallmaterialtimes Thus unlikethe
St LawrenceCollegecaseinwhichtheebbsandflowsinMr
Nutleysworkloadmadeitdifficulttodeterminetheperiods
duringwhichhewasworking fulltimehours morethantwelvea
week theinstantcaseinvolvesaseriesof sessional



appointmentswhichwereindisputably fulltime Thus this
casedoesnotinvolvea constantlyfluctuatingkindof
relationship ofthetypewhichledarbitratorMitchnickto
concludethat onthefactsbeforehim the 15daytest would
be oflittleuseasablueprint andthatitshould
accordinglybedisregardedinthattypeofcase Theinstant
caseismoreanalogoustoMohawkCollege inwhichthegrievor
DanielSobczak wasemployedasafulltimesessionalemployee

pursuanttoaseriesofsessionalappointments runningfrom
December19 1988toMarch31 1989 April1 1989toMay26
1989 andJuly24 1989toMay18 1990 withMr Sobczaks
teachingofregularcourseshavingbeeninterruptedforperiods
inOctoberandNovemberof1989asaresultofastrikeinthe
academicunit Inthatcontext arbitratorMitchnickconcluded
thatalthoughaddingthelengthofthosecontractstogetherwas
onewayofcalculatingthe part months anotherevenmore

plausiblewayofdealingwiththequestion wastousethe 15
daytest onthebasisofthefollowingreasoning
WearemindfuloftheCollegesargumentthatArticle801 b
nowArticle2702B doesnotstrictlyapplytosessionals

who solongastheyremainso arenotcoveredbythemainbody
ofthecollectiveagreement However ifoneweretoaskwhat
ruleofthumb thepartiesindealingwiththisissueofpart

monthcountingunderAppendixIII nowAppendixVIII wouldmost
likelycontemplateasareasonablemethodofdoingso itis
hardtoignoreasaguidewhatissetoutinArticle801of
thisverycollectiveagreement Usingthe801 b method the
onlymonthsthat count arethosewithatleast15daysof
employment whichwetaketobethemeaningofdays completed
or worked asthelogicalcompromisemethodof rounding up
ordownonatypicalcalendarmonthof30days bearinginmind
alsothatwhatisbeingtalkedaboutarepointspartwayina
monthwhereanemploymentperiodeithercommencedorceased
Butatthesametime partmonthsnototherwisecountedatthe
beginningandendofeachperiodofemploymentareadded
togethertoseeifcombinedtheyequatetothemid orcutoff
pointof15daysthatwouldbetheequivalentofatleastone
month
rr0

Werespectfullyagreewiththatreasoning
Althoughtheabsenceoflanguagesuchasthatfoundinsection
1ii and iiiofAppendixVIImakesitpossibletointerpret
thephrase fullmonth inthemanneradvocatedbyCollege
counselinherablesubmissions adoptingthatapproachwould
giverisetotheanomalousresultthatafulltimeemployee
attemptingtoattainregular nonprobationary statusthrougha
seriesof sessionalappointmentsmighthavetoservea
considerablylongerprobationaryperiodthanafulltime



employeeattemptingtoattainthatstatusunderArticle27 The
lattercouldcompleteatwoyearprobationaryperiodbyworking
only15dayspermonthineachoftwentyfourcalendarmonths
ina48calendarmonthperiod IftheColleges

interpretationofAppendixVIIIiscorrect afulltime
sessionalemployeewhoworkedonly15dayspermonthineachof
twentyfourcalendarmonthswould atmost befoundtohave
completedoneyearofprobation Moreover adoptingthe
Collegesinterpretationof fullmonth inthecontextof
AppendixVIIIwouldpresumablyresultinthatdisparate
treatmentcontinuingevenafterthesessionalemployeehadbeen
converted intoaprobationaryemployeebysection3ofthe

Appendix sincethesecondsentenceofsection3providesthat
the balanceofsuchanemployeesprobationaryperiodshallbe
12fullmonthsofcontinuousornoncontinuousaccumulated
employmentduringtheimmediatelyfollowing24calendarmonth
period emphasisadded andonthebasisoftheColleges
approachtheabsenceofanexpressclause inAppendixVIII
makingthe 15daytest applicableinconstruingthatphrasein
thecontextofthatAppendixwouldlogicallyrequirethephrase
fullmonths inthatsentencetobeinterpretedinthesame

mannerasinsection1ofthatAppendix
AsnotedbyarbitratorBendelintheAlgonquin

Collegecase atpage22 therehasbeenageneralacceptance
byarbitrationboards andbythepartiestotheAgreement of
thelegitimacyofcalculatingthenumberofhoursanddaysthat
asessionalemployeeworksinordertodeterminewhetherheor
shehaspassedtheAppendixVIIIthreshold Indeed as
indicatedabove inSenecaCollegeandOntarioPublicService
EmployeesUnion Roy unreportedawarddatedFebruary10 1988
arbitratorSamuelsappliedthe 15daytest indetermining
whetherafulltimesessionalemployeehadpassedthatthreshold
becauseSenecaCollegeandtheUnionagreedthatthedefinition
of fullmonth inthecontextofwhatisnowAppendixVIII
thenAppendixIII wastheonesetoutinwhatisnowArticle

2702B thenArticle801b Althoughthepartiesareonly
boundbythatagreementforthepurposesofthatcase their
preparednesstosoagreeisreflectiveoftheusefulnessofthat
testasa ruleofthumb ininterpretingthephrase full
month andisconsistentwitharbitratorMitchnicksconclusion
thatthenegotiatorsoftheAgreementmostlikelycontemplated
thatapplyingthe 15daytest wouldbeareasonablemethodof
dealingwiththeissueofpartmonthcountingunderwhatisnow
AppendixVIII Fortheforegoingreasons wehave
concludedthatforthepurposeofdetermining undersection3
ofAppendixVIII whetherasessionalemployeehasbeen
continuedinemploymentformorethantheperiodsetout

AppendixVIII 1 fullmonthsof noncontinuous



accumulatedemployment shouldbeconstruedasincludingany
calendarmonth withina24calendarmonthperiod inwhicha
fulltimeemployeeappointedonasessionalbasiscompleted
fifteenormoredaysworked

Intheinstantcase itiscommongroundbetween
thepartiesthatthegrievorworkedfifteenormoredaysineach
ofthefollowingtwelvecalendarmonths March April May
June July August September October andNovemberof1996
andJanuary February andMarchof1997 Thus applyingthe
interpretationof fullmonth describedaboveresultsinour
findinghertohaveworkeda fullmonth asafulltime
sessionalemployeeineachofthosetwelvecalendarmonths The
undisputedfactsalsoindicatethatthegrievorworkedthirteen
daysinDecemberof1996 Thosethirteendaysareinsufficient
towarrantafindingthatsheworkeda fullmonth inDecember
of1996 However section3doesnotrequireanemployeeto
haveworkedthirteen fullmonths inordertobeentitledto
beconsideredashavingcompletedthefirstyearofthetwo

yearprobationaryperiod Section3grantsthatentitlementto
anysessionalemployeewho iscontinuedinemploymentformore
thantheperiodsetoutinAppendixVIII 1 emphasisadded
ThefactthatthegrievorworkedthirteendaysinDecemberof
1996combinedwiththefactthatsheworkedtheaforementioned
twelve fullmonths withinthemeaningofAppendixVIII
indicatesthatatthetimeofhertermination shehadduring
theperiodfromMarchof1996toMarch1997 inclusive workeda
totaloftwelve fullmonths andthirteendaysasafulltime
employeeappointedonasessionalbasis whichisthirteendays
morethantheperiodsetoutinAppendixVIII 1 of 12full

monthsofcontinuousornoncontinuousaccumulatedemploymentin
a24calendarmonthperiod

Accordingly wefindandherebydeclarethat at
thetimeofhertermination thegrievorwasentitledbysection
3ofAppendixVIIIoftheAgreementtobeconsideredashaving
completedthefirstyearofthetwoyearprobationaryperiod

Inaccordancewiththeagreementoftheparties
weshallremainseisedforthepurposeofdeterminingwhat
additionalremedialrelief ifany shouldbeawardedtothe
grievor intheeventthatthepartiesareunabletoagreeupon
thatmatter

DATEDatBurlington Ontariothis15thdayofMay 1998
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