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Ahearinginthismatter commencedinWindsoron January9 1995 and continuedonApril11and17 August
30andOctober11 1995 Attheoutset thepartieswereagreedthattheboardofarbitrationhadbeenproperly
appointed andthatwehadjurisdictiontohearanddeterminethematteratissue betweenthem

That matteristhegrievanceofMr FrankChesterton datedMay20 1994 whichisinthefollowingterms

Igrieveterminationduring secondyearofprobationwithoutcauseandwithworkforwhichIamqualified
availableandbeing performedbyotherswithlessservice thanI

ThegrievoriscertifiedasaGeneralMachinistintheprovinceofOntario HeapprenticedasaMachinistinthe
UnitedKingdom andworkedat avarietyofskilledjobs priortoimmigratingtoCanadain1982 Hecontinued his
employmentasatradespersonuntil 1992 whenhewasfirstengagedasaninstructorattheIndustrialResource
CentreontheRhodescampus oftheCollege HisdutiesthererelatedtotheIndustrialGeneralMachinistcourse in
relationtowhichhetaught anumberofskillsonvariouspiecesofequipment

Intheautumnof1993 anunexpectedvacancywascreated intheContractTrainingdepartmentwhenanother
facultymemberwassuspendedbecauseofpendingcriminal charges Thevacancywasofanunknownduration
andthegrievorwashiredonasessionalteachingcontractfromOctober5 1993toMarch31 1994toassumemost
butnotallofthedutiesoftheabsentfacultymember Inparticular thegrievorwasnotequipped toteach Computer
NumericalControl CNC machiningskills Whileheasserted inhisevidence thathecouldhavelearnedtodoso
theonlypreviousexperienceonwhichhecouldrelywasaperiodoftimeworkingonanumericallycontrolled
NC boringmillinEnglandduring the1960sand70s andweconcludethatthegrievorwouldhaveneeded

significantre training inordertoattainCNCskills As aconsequence theCNCaspectsoftheteachingloadwhich
he assumedatthistimewere handledbyLarrySmith another facultymemberoftheIndustrialResourceCentre
andtheUnionStewardfortheRhodescampus ThesessionalcontractwasdatedOctober6 1993 andactually
signedbythegrievoronOctober22 1993

Sessionalemployment iscoveredbyAppendixVIIIofthecollectiveagreement whichdefinesasessional
employeeas afulltimeemployeeappointedonasessional basisforupto12fullmonthsofcontinuousornon
continuous accumulatedemploymentina24calendarmonthperiod Paragraph 3ofAppendixVIII however
providesforwhatissometimescalled rollover intoprobationaryemployment Thatparagraphisas follows

Ifasessionalemployeeiscontinuedinemploymentformorethantheperiodsetout inAppendixVIII 1
such anemployeeshallbe consideredashavingcompletedthefirstyearofthetwoyearprobationary
period andthereaftercoveredbytheotherprovisionsoftheAgreement Thebalanceofsuchan employees
probationary periodshallbe12fullmonthsofcontinuousornoncontinuousaccumulatedemployment
duringtheimmediately following24calendarmonth period

ThecombinationofthegrievorsearlierteachingexperienceattheCollege coupledwiththesessional
appointment beginning October5 1993 hadtheeffectofsatisfyingtheprovisionsofArticle8 paragraph3
effectiveJanuary15 1994 Itisnotclear towhatextentthisfactorwasclearly inthemindsofthosewhowere
involvedinhiringthegrievortoreplacethesuspendedemployeeinOctober1993 Itseemslikely thatfactorwas
overlookedintheneedtofillthepositionquickly particularlybecausetheChairoftheContractTraining
Department Mr JackCostello wastobe replacedinJanuary 1994byMrCurtMoser andmattersweresomewhat
influx Inanycase thisconsiderationwasrecognizedatthelatestbyDecember22 1993 atwhichtimearevision
totheappointment letterwascreated Thatrevisionincludedthefollowingsentence



Effective 19940115yourstatuswillchange fromSessional InstructortoProbationary Pleasenotethat the
completiondateof19940331doesprovidepropernoticeaspertheAcademicCollectiveAgreement

MrKevinMailloux whowasDirectorofHumanResourcesfortheCollegeatthematerialtime testified thatthe
revised letterwasproducedafteritwasdiscoveredthattheoriginalsessionalcontractwouldhavetheeffectof
allowingthegrievortorollovertoprobationarystatus TherearepoliciesandproceduresestablishedattheCollege
forrecruitmentandselection andMrMaillouxtestified thattheimplementation ofthosepoliciesrequires thatroll
oversbe approvedbyamemberoftheCollegesExecutiveCouncil ineffecttheVice President Whenitappeared
thatthegrievors newsessionalappointmentwouldhavetheeffectofrollinghimoverintoprobationarystatus Mr
MaillouxtookthemattertoamemberoftheExecutive Council althoughhecannotnowrememberwho and
approvalwasgrantedtoallow therollovertotakeitscourse MrMaillouxstestimonywas thatsuchapproval
wouldhave tocomefromthePresident Therefore whentherevisionto theappointment letterwasissuedon
December 22 1993 itwasineffectaconsideredratificationoftheeffectofapreviouslyunconsidered
administrativeact

Thereisnodoubt thattheCollegetakestherollovermatterveryseriously Somesenseof howseriouslymaybe
seenfromamemorandum datedMarch1 1995fromthePresidentoftheCollegetoallmembersoftheExecutive
Councilonthesubject Whilethismemorandumwasissuedafter thegrievance andindeedafterthepresent
arbitration hadbegun itstrenchanttone castssomelightononeof theargumentstobemadebytheUnion andwe
thereforereproduceithere

Youareawareofmypolicyonstaffrolloverstofulltimestatus Therestrictionsonhiringandprohibition
ofunauthorizedrolloverspredatemyarrival andhavebeenexpressedatexecutiveCouncilandinmy
presentation toallmanagers AtthemostrecentECmeeting Ihadoccasion toexpress myfeelingsontwo
violationswhichoccurred andthelackofearlywarningandalternativesolutionswhicharerequired tobe
providedbymanagers Iamledtobelieve thatthereareatleastfivemorestaffvyingforfulltimestatus
because theirworkloadshave qualifiedthemforsuch Ialsounderstandthatthemanagers involvedhave
been encouragingthese people toseekfulltimestatusthemselvesratherthanhavethemanagersrepresent
them Idonotconsidersuchpracticesqualifyaseither managementorleadership buttheabrogationof
responsibility Iftheserolloversmaterialize Iwillholdyou personallyresponsible

Iwillalsoholdthemanagersbetweenyouandtheindividualswhorollover orwhoarepotentialrollover
candidates responsible ThelatenoticetoECofpotentialrolloverproblemsisnotanexcuse orareasonto
proceedwithoutholdingthosewhofailedtomanageaccountable

Youmaywishtodiscussthiswiththecandidatesyou areinterviewingforadministrativepositions

Intheresult therefore bytheoperationofAppendix VIIIofthecollectiveagreement thegrievorbecamea
probationary employeeeffectiveJanuary15 1994 Thatcausedhimtobeentitledtothebenefitsofthecollective
agreementastheyapplytoprobationaryemployees andalsocausedhimto raisethequestionofwhetherhis
workloadshouldbe chartedonaStandardWorkloadForm SWF anexercisewhichwouldapparentlyentitlehim
tosomelieutimeoffinordertocompensatefor anoverload Thisissuebecameamatterof disagreementbetween
thegrievorandMr Moserwhichthegrievorallegestobepartoftherealreason forterminatinghisemployment
Weshallreturn totheevidenceonthisissuebelow

As March1995approached discussionsweretaking placeamongtheHumanResourcesofficeandthe
management oftheRhodescampus ThegrievorsoriginalappointmenttoMarch31wouldterminateabouta
monthbeforethecoursewithwhichhewas involvedwould end andtherewas somethoughtthatit wouldbeunfair
tochangeinstructorssoclosetotheendoftheprogram Ontheotherhand anumberofitemsofdissatisfactionhad
arisenwithrespecttothegrievorsperformance accordingtotheCollegesevidence Hisinabilitytoteach CNC
courseswas anongoingconcern onewhichwasknownfromthebeginning Inaddition however therewere



concernsabouttheextenttowhichhewasexercisingpropersupervisionoverhis students andconcernsabouthis
consumptionofalcoholoverlunchbreaks Thegrievordeniesthelatterallegations andweshalldealwiththat
issue belowaswell Finally however itwasdecidedtoextend thegrievorscontractbyonemonth andanew
appointment letterdatedMarch9 1994wassent inthefollowingterms

Thisistoconfirmthatyourcurrentemploymentcontracthasnowbeenextendedto19940429

Iampleasedtoinformyouthat youroriginallay offscheduledfor1994 0331hasnowbeendeferreduntil
1994 0429 Allotherconditionsof employmentwillremainunchanged

Intheresult therefore thegrievortaughtuntil theendofthecurrentcourseonApril29 1994andthereafterwas
givennofurtherteachingassignments andwastreatedasterminated Thereappearstohavebeennoattemptto
considerarecallforthegrievor hewassimplyallowedto driftawaywhilethegrievancewasprocessedand
referredtoarbitration

Thereisobviouslyaconsiderable degreeofconfusionaboutthegrievorsprecisestatusatthetimeinquestion At
thehearing however counselforbothpartiesacknowledged thatbyApril29 1994hewasaprobationary
employee havingattainedthat statusbytheoperationof paragraph3ofAppendixVIIIonJanuary15 1994 Itis
thereforeof importancetosetouttheprovisionsofthecollectiveagreementwhichbearuponprobationarystatus
andupon theotherissueswhichthisgrievanceraises Those provisionsareas follows

Article1
RECOGNITION

101 TheUnion isrecognizedastheexclusivecollectivebargainingagencyfor allacademicemployees
of theCollegesengagedasteachers counsellorsandlibrarians allasmoreparticularlysetoutinArticle
14 Salaries exceptforthose listedbelow

i Chairs DepartmentHeadsandDirectors

ii personsabovetherankofChair DepartmentHeadorDirector

iii persons coveredbytheMemorandumofAgreementwiththeOntarioPublicService
EmployeesUnioninthesupport staff bargainingunit

iv other personsexcludedbythelegislation and

v teacherscounsellorsand librariansemployedonapart time
orsessionalbasis

NOTEA Part timeinthiscontextshallincludepersonswhoteach sixhoursperweekorless

NOTEB Sessional inthiscontextshall meananappointmentof notmorethan12monthsdurationinany
24monthperiod

Article2
STAFFING

201 TheCollegesshallnotreclassifyprofessorsas instructorsexceptthroughtheapplicationofArticle
27 JobSecurity



202 TheCollegewillgivepreferencetothedesignationoffull timepositionsasregularratherthan
partial loadteachingpositionssubjecttosuch operationalrequirementsasthequalityoftheprograms
attainmentoftheprogramobjectives theneedforspecialqualificationsandthemarketacceptabilityof the
programstoemployers students and thecommunity

203A TheCollegewillgivepreferencetothedesignationoffulltimepositionsasregularcontinuing
teachingpositionsratherthansessional teachingpositionsincluding inparticular positionsarisingasa
resultofnewpostsecondaryprogramssubject to suchoperational requirementsasthequalityofthe
programsenrolmentpatternsand expectations attainmentofprogramobjectives theneedforspecial
qualificationsandthemarketacceptabilityoftheprogramstoemployers students andthecommunity The
Collegewillnotabusesessional appointmentsbyfailingto fillongoingpositionsassoonaspossible
subject tosuchoperational requirementsasthequalityoftheprograms attainmentof programobjectives
theneedforspecialqualifications andenrolmentpatternsandexpectations

203B TheCollegewillnotabusetheusageofsessionalappointmentsbycombiningsessionalwith
partial loadserviceand therebymaintainingan employmentrelationshipwiththeCollegeinorderto
circumvent thecompletion oftheminimum12monthssessionalemploymentina24month period

203C IftheCollegecontinuesafull timepositionbeyondonefullacademicyearofstaffingtheposition
withsessionalappointments theCollegeshall designate thepositionasaregularfull timebargainingunit
position andshall fillthepositionwithamemberofthebargainingunitassoon asapersoncapable of
performingtheworkisavailablefor hiringonthisbasis

Article27
JOBSECURITY

2701Onsuccessful completionoftheprobationaryperiod afull timeemployeeshallthen beappointedtoregular
statusandbecreditedwithseniorityequaltotheprobationaryperiodserved

ProbationaryPeriod

2702A1Afull timeemployeewillbeonprobationuntil thecompletionof theprobationaryperiod Thisshallbe
twoyears continuousemploymentexceptasamended inthisArticle

2702BTheprobationaryperiodshallalsoconsistof 24fullmonthsofnon continuousemployment inperiodsof
atleastonefullmontheach ina48calendarmonth period Forthepurposesof 2702B acalendar monthinwhich
theemployeecompletes15ormoredaysworkedshallbeconsidereda fullmonth

Ifanemployeecompleteslessthan15daysworkedineachofthecalendar monthsatthestart andendofthe
employeesperiodofemploymentandsuchdaysworked whenaddedtogether exceed15daysworked an
additional fullmonthshall beconsideredtobecompleted

2702CDuringtheprobationary periodanemployee willbeinformedinwritingoftheemployeesprogressat
intervalsoffourmonthscontinuousemploymentorfourfullmonthsofaccumulatednon continuousemployment
andacopy giventotheemployee Also itisunderstoodthatanemployeemaybereleasedduringthefirstfive
monthsofcontinuousornon continuousaccumulatedemploymentfollowingthecommencementdateofthe
employeesemploymentuponatleast30calendardays writtennotice andduringtheremainderof theemployees
probationary perioduponatleast90calendardays writtennotice Ifrequestedbytheemployee thereasonforsuch
releasewillbegiveninwriting



2702DTheUnionLocalshallbe advisedofthedateonwhichan employeecompletes theprobationaryperiod

Discharge

2714AAnemployeebeingdischarged whohascompletedtheprobationaryperiodshallbenotifiedinwritingby
theCollegePresidentorthepersons theCollegePresidentdesignates forthatpurpose Whenthereasonsfor
dischargeoftheemployeearenosuchastowarrant immediatedischarge theCollegewillgive90calendardays
writtennotification Anyvacationentitlementofanemployeeshallbepaidinadditiontothe90days noticeperiod
ortoanypaymentinlieuthereof

2714BItbeingunderstoodthatthereleaseof anemployeeduringtheprobationaryperiodshallnotbethesubject
ofagrievanceunderArticle32 GrievanceProcedures butmaybesubjectto theinternalcomplaintprocessas
referredtoin702 iii anemployeewhohascompletedtheprobationaryperiodandisdischargedforcausemay
lodgeagrievanceinthemannerandtotheextentprovidedinGrievance Procedure

Itisofsome passinginteresttoobserve thatthelayoffandrecallprovisions foundin clause2705to2711 apply
onlytofulltimeemployeeswhohavecompletedtheprobationaryperiod thoseprovisionsarethusnotapplicable
tosomeonein thegrievorspositionatthetimehisemploymentterminated

TheUnion reliesontheawardinReRegionalMunicipalityofOttawa CarletonandOttawa CarletonPublic
EmployeesUnionLocal503 1987 31LAC 3d 422 Gorsky Atpage430 theawardsetsoutthefollowing
standardsforthetreatmentofemployeesduringaprobationaryperiod

Therewasnocausefurnishedforterminatingthegrievorexceptforthecompletionofthetermforwhich
hehadbeenhired Theemployernever consideredthegrievorto beaprobationaryemployeewhomight
oncompletingsixconsecutivecalendar monthsofservice asdefinedinart 93 becomeaseniority
employee Theemployerdidnotdosobecauseitwasoftheviewthatit didnothavetotreatthegrievoras
itwouldaprobationaryemployee Thatis togenuinelyconsiderhimforseniorityemployment wherein
theemployerwouldconsideranumberofmatters including questionsofcompatibilityandpotentiality cf
BrownandBeattyCanadianLabourArbitration 2nd ed 1984 para75020 atp 510 Before
terminatingthegrievor theemployerwouldhave toestablish thatthegrievorwas ingoodfaith assessed
asbeingsuitableorunsuitable fortheattainmentofsenioritystatus Itcannotbesaidthattheemployer
actedingoodfaith here asithadnointentionof furnishingthegrievorwith afairopportunityto
demonstratewhetherornot he possessestheappropriatequalificationsandsuitabilityforpermanent
employmentandthattheemployerhadmadeafairassessmentof his qualificationsandsuitabilityfor
permanent employment seeRePacificWesternAirlinesLtdandCALFAA 1981 30LAC 2d 68
Sychuk atp 76 Attheveryleast theemployer underthecollectiveagreement isrequiredtobonafide

considerthegrievorforpermanentemploymentfollowingtheprobationaryperiod Aslimitedastherights
oraprobationerare he sheisentitledtobeconsideredduringtheprobationaryperiodforpermanent
employment Idonothave togoanyfartherthanthis Asthegrievorwasneverconsideredfor permanent
employment being treatedasatemporaryemployeewhoneednotbe consideredforpermanent
employment myfindingislimitedtotheissuepresentedtotheboard

Weobserve however thatthecollectiveagreement languageonwhichthisdecisionwasbasedissignificantly
differentfromthelanguageinthecollectiveagreementbeforeus Thatlanguagehasbeeninterpretedbyother
boardsof arbitration andhas beenthesubjectofjudicialreviewproceedingsaswell Weproposehere simplyto
reviewbrieflythecentralelementsofthatjurisprudence beforeproceedingtoapplythelanguageof thecollective
agreement tothegrievorssituation

InRe St LawrenceCollegeandOntarioPublic ServiceEmPloyeesUnion 1987 32LAC 3d 322 Brent the
boardofarbitrationdiscussedtheawardinReSenecaCollegeandOntarioPublicServiceEmployeesUnion
Hacker unreported September17 1986 Swan anawardwrittenbythepresentchair TheSenecaCollege

award discussedtheimplicationsoftwowellknowncourtdecisions ReCouncilofPrintingIndustriesofCanada



andTorontoPrinting PressmenandAssistants Union No 10 1983 149DLR 3d 53 CA leavetoappeal to
SCC refused52NR 308n andReMetroPolitanTorontoBoardofCommissionersofPoliceandMetropolitan
TorontoPoliceAssociation 1981 124DLR 3d 684 CA leavetoappeal toSCC 34NR 449n TheSt
LawrenceCollegeboardquotedthefollowingpassagesfromtheSenecaCollegeaward whichitthenappliedtothe
factsbeforeit

Whilemattersofthisnatureoughtnottobedecided intheabstract intheabsenceoffacts wethinkitisa
reasonableinterpretationofthisprovision thepredecessorofclause2702c thatconduct inbadfaith
intendedtosubverttheprotectionsgiventoprobationaryemployeesbythisclause ortoavoidtheobvious
obligationsoftheemployerunderthisclause couldbeabreachofthe clause Sincethegrievorhasalleged
inhergrievance badfaithinrespectofherreleaseonprobation andhercounselhasidentified inthe
course ofargument thatthebad faithwasinrelationtotheemployersobligationsunder whatisnow
clause2702 c wethink thatthegrievorisentitledtoofferherproofofthisallegationsothatwe can
assess whetherornottherehas beenabreachofthatclause

As amatterofcontractualinterpretation therefore wehavefoundthatthegrievorisentitledtopursue
hergrievancetotheextentthatitallegesbadfaithintheadministrationofherprobationaryemployment
andtotheextentthatitallegesdiscrimination Inrespectofbothofthoseallegations theonusisonthe
grievortomakeouthercase Thegrievor isnotentitledtopursue however herallegationthather
dismissalwasnotforjustcause andtheemployerisputtonoobligationtodemonstratethatithadjustor
any causeforreleasingordismissingher

TheSt LawrenceCollegeawardconcludedthat thisstatementofthepropertestwasintendedto conveythe
meaning ofthefollowingparagraphfromtheDivisionalCourtinReMunicipalityofMetropolitan Torontoand
CanadianUnionofPublic Employees Local43 anunreporteddecisionwhichis however summarizedat9
ACWS 2d 347 Thatdecision whichisquotedatpp 328 329oftheSt LawrenceCollegecase includesthe
followingsentence

Aprobationaryemployeewouldbeentitledtosucceedonagrievanceinrelationto dischargeonlyifhe
wereabletoaffirmativelyestablishthat theactionof theemployerwastakeninbadfaithinthesensethat
thedecisionwasmotivatedbyunlawfulconsiderations orresultedfrommanagementactionswhich
precludedtheprobationaryemployeefromdoinghisbest

Thistest whichtheSt LawrenceCollegeawardcharacterizesas illegalityorobstruction appearsonthefaceof
it tobeaverynarrowreadingofthe badfaith conceptidentified intheReSenecaCollegecase However the
narrowertesthasbeenappliedinothercases includingReCentennialCollegeandOntarioPublicService
EmployeesUnion preliminaryaward unreported December8 1988 Samuels Inthataward theboardof
arbitrationadoptedtheSt LawrenceCollegetest andmadethefollowingstatementinsodoing

Badfaith isnotsimply unfairness or unreasonableness butisconductwhichgoesbeyondthesetwo
circumstances Badfaithinvolvesconductwhichisinimicaltothecontractualrelationshipitself It
involves illegalityorobstruction

TheSt LawrenceCollegeaward however wasthesubjectof anapplicationfor judicialreview Whilethe
decisionoftheOntario DivisionalCourtinthatmatterisnotreported thefollowingnoteappearsat41LAC 4th
128

Uponapplicationfor judicialreview theabove notedawardwasquashedbytheOntarioDivisionalCourt
inadecisiondatedFebruary17 1989 Campbell ReidandOBrienJJ unreported TheCourtheldthat
theboardofarbitrationerred inlimitingitsjurisdictiontothetestsofillegalityandobstructionin
consideringwhetherthegrievor aprobationaryemployee hadbeenterminatedinbadfaith TheCourt



found thatthecollectiveagreement imposedacodeofpositiveobligationsontheemployerwithrespectto
thetreatmentofprobationaryemployees andforthatreasonitconcludedthattheboardof arbitrationhad
jurisdictiontoconsiderbadfaithinabroadersense TheCourttherefore remittedthemattertotheboardof
arbitrationtodeterminewhethertheconductoftheemployer involved badfaithinthatbroadersense Ina
decisiondatedNovember8 1989 16CLAS 71 theboardofarbitrationfoundthat theemployers
powertoreleasethegrievoronprobationhadbeenexercisedinbadfaith inthattheemployerhadfailedin
itscontractualobligationtogivereasonsfortherelease

Itwould thereforeappear thattheDivisionalCourthassimplyremindedtheboardofarbitrationintheSt
LawrenceCollegecaseoftheparamountcyofthelanguageofthecollectiveagreement itself Thatparamountcy
appearstohavebeenrecognizedintheSenecaCollegecase whichusesthelanguage conduct inbadfaith
intendedtosubvert theprotectionsgiventoprobationaryemployeesbythisclause ortoavoidtheobvious
obligationsoftheEmployerunderthisclause Inconclusion therefore weareentitledsimplytoapplyherethe
testofbadfaithassetoutintheSenecaCollegeaward

Inour view whatoccurredhereisthat sometimeafterJanuary15 1994 theCollegefounditselfwitha
probationaryemployeewhoseservicesitdidnotwishtoretain Thereasonswhichitadvancedforcomingtothat
conclusionincludedthegrievorsinabilitytoteachCNCmachining aswellasageneralabsenceofstate of theart
technologicalskillswhichtheCollegewould havepreferredtohaveinaninstructorbeingconsideredfora
permanent appointment Italsohadconcernsaboutthegrievorsattentivenesstohis supervisoryresponsibilitiesfor
students engagedinlearningtooperateinherentlydangerousmachinery andaboutthegrievorsconsumptionof
alcoholicbeveragesatlunch thusfurtherreducingtheColleges confidenceinhissupervisorycapacity

Theseareall inourview legitimateconcerns TheUnions position however isthattheyareessentially trumped
upafterthefact andthattherealreasonfortheCollegesdecisionwaseithertheanimositywhichhadarisen
betweenthegrievor assistedbyMr Smith andMr Moser ortheapplicationofaCollegepolicynot toallow
unauthorizedrolloverstocontinue Wemust thereforeconsiderfirstofallthevalidityof theCollegesostensible
reasons andthenthevalidityoftheUnionsallegationsofother unstatedmotivesfor theactionwhichwastaken

Astothegrievorslackofcurrenttechnologicalknowledgeandskills relatedinparticulartoCNCprocessesbut
notrestrictedtothat wethinktheevidencemakesclearthatitwasalegitimateconcern Nothingintheevidenceof
thegrievorgaveusanyconfidence thatheactuallyhad skillsof suchcurrency orthathecouldgainthemwithany
speedInourview theevidencemakesitclearthatthegrievorhadaskillset sufficienttoteachthenon CNC
elementsofthecoursewhichhepickedup butcertainlynotaskillsetwhichwouldmakehimadesirablecandidate
forcontinuedemploymentonapermanentbasiswithoutsomesignificantretraining Nothinginthecollective
agreementplacesanyobligationontheCollegetoprovideretraining toprobationaryemployees Astothematter
of theconsumptionofalcohol while thegrievordeniesit three Collegewitnessestestifiedthattheynoticedalcohol
on thegrievorsbreathfromtimetotimeduringtheafternoon andit wasapparentlyamatterof somediscussion
among them TheevidenceofoneoftheseemployeeswassubjectedbytheUniontoconsiderablecriticismbecause
of thedateatwhichawritten reportof suchobservationswasmade andadegreeof apparentanimositybetween
thatemployeeandthegrievor Nevertheless thereissufficientevidenceattheveryleasttoindicatethattherewasa
legitimateconcernwhichwouldnotfallintothecategoryofbadfaith

Itiscommon groundthatnomemberof management hadanydiscussionwiththegrievoraboutconsumptionof
alcohol overthelunchbreak Itappearsthatthereasonforthisisthatthegrievorsterminationattheendofthe
courseforwhichhe hadbeenretainedhadalreadybeendecidedonthebasisof ageneral lackof qualificationsfor
permanentemployment andthatitwasdecidednottodealwiththeembarrassmentofconfronting thegrievoron
thisissue Wethinkweshouldobserve inpassing thatifthiswerethesolereasonforreleasing thegrievoron
probation itmightverywellconstitutebadfaith tosimplyignorethisissue withoutbringingittothegrievors
attention Ontheotherhand thereisevidencethattherewasaCollegepolicyaboutconsumptionof alcoholover
thelunchperiod andthatthispolicyhadbeenbroughttothegrievorsattentionbyMr Smith whohadindicated to



himhisviewthatsuchconductwould beunprofessional Takenasawhole therefore theevidence onthisissue
maywelldiscloseacertaindegreeofunduereticenceontheCollegespart butdoesnotdisclosebadfaith

TheUnionstwoassertionsofimproper motivemustalsobe considered AstotheassertionthatMrMoserwas
somehowsoangeredbythedisputeabouttheSWFthat heretaliatedagainstthegrievor that assertionsimplydoes
notholdup Whiletherehadbeendiscussions before theformalexchangeofmemorandaonthesubjectoccurred
onApril15 1994 whenthegrievorwrotetoMr Moser and onApril19 1994whenMrMoserreplied Bythat
time onthebasisofallof theevidence MrMoserandhissuperiors inconsultationwiththeHumanResources
Department hadalreadyconsideredthegrievorscase andthegrievorhadbeengivennoticethathisemployment
wouldbeextendeduntil theendofApriland nolonger

As totheissueofaCollegepolicyagainstunauthorizedrollovers whiletheCollegedeniesthatsuchapolicy
exists itpatently cleartousthattheCollegeisindeedanxious topreventarollovertoprobationarystatus
occurringthroughthekindofinadvertencethataccompanied thegrievorscase Indeed wethinkthattheCollege
shouldhavesuchapolicy and shouldensurethatonlypersonswhomitintendstoconsiderseriouslyaspermanent
full timeemployeesshouldbe allowedtogainprobationarystatus To treatprobationarystatus lessseriouslywould
beincompatible withtheobligationswhichtheCollegehasassumedunderArticle2 andwouldbeclearlyunfair to
theindividualsconcerned Whatoccurredinthepresentcaseisthat followinganinadvertentrolloverto
probationary status theCollege madeaconsiderationofitsobligationstothegrievor anddecidedthatitdidnot
wish topursueapermanentfull timerelationshipwithhim HadtheCollegewishedtoinvokethefullrigorof its
policy itcouldhave terminatedthegrievorpursuanttothetermsofhissessionalcontractbefore itturned intoa
probationarycontract bythepassageoftime Instead theCollegeelectedtokeephimuntil theendofthecourse
and thentodealwithhis caseasaprobationaryemployee

Inourview therefore theresimplyisnotsufficientevidenceofanyoftheallegationsmadebytheUnionto
found acaseofbadfaithagainsttheCollege Theworst thatcouldbesaidabouttheCollegeisthatthe
administrationofthegrievorsemploymentwasinattentive Oncethefullimplicationsof thatinattentionhadbeen
discovered theCollegecarriedonwiththeobligationswhichit hadundertaken anddidnotattempttoescape their
implications except asweshall see inonematerialrespect

Oncethegrievorhadbecomeaprobationaryemployee hewas entitledto compliancebytheCollegewiththe
provisionsof clause2702C Sincefourmonthshad notelapsedsincetheestablishmentoftheprobationaryperiod
bythetimeofthegrievors termination wedonotthinkthatitcouldbesaid thattheobligationtoissuethegrievor
writtenprogressreportshadyetarisen sothatthefailuretodoso whichishereadmitted would constitutea
breachofthisprovision

Ontheotherhand theeffect oftherolloverwas thatthegrievorbecameentitledto atleast 90calendardays
writtennotice andifrequestedbyhim thereasonfor hisreleasewasrequiredtobegiveninwriting Thereisno
evidencethatthegrievoreverinvokedtherequirement forreasonsinwriting butitisourviewthattherewasa
breach oftherequirementfor90days writtennotice

Accordingtoevidencewhichweaccept theCollegeconsideredthecontinuingemploymentofthegrievor
beyond theendofMarch anddecidedthatitwouldextendhisemploymenttoApril29 butnolonger Thisis
communicatedtothegrievorbyaletterdatedMarch 9 1994 Indoingso theCollegesimplyrepeatedanerror
which ithadmade throughouttheprocessindealingwiththegrievorscase

Bothofthelettersappointingthegrievortothepositionfromwhichhewasterminatedwere baseduponthe
Collegesusualformofsessionalappointment Thefactis whenthegrievorrolledovertoprobationarystatus he
becameaprobationaryemployeeand thereforewasanemployeeonanindefiniteterm ratherthananemployeeon
afixedcontract Inourview therefore theCollegecouldnolongerrelyafterJanuary15 1994onthetermination
date setoutintheappointment letterofoctober6 1993andreiteratedintherevisiondatedDecember22 1993 as



constitutingappropriatenotice ofrelease Foronething it wasclearlyintendednottobenotice ofrelease atall
buttobenoticeofafixedcontractualterm Whenthegrievorbecameprobationary andthusonanindefiniteterm
of employment theCollegewasrequired toactaffirmativelyifitwishedtogive himnoticeof release Theonly
attempttodosowastheletterof March9 1994 whichcertainlydidnotconstitute90days notice ofrelease and
indeeddidnotconstitutenoticeofreleaseatall sinceit purportedtorelyonnoticealreadygivenat atimewhenthe
grievorwasnotaprobationaryemployee

Inourview therefore theCollegewas inbreachofitsobligationsunderclause2702Ctotheextentthatitfailed
togivethegrievorthreemonths notice Thatbreach isonewhichcanbe curedindamages Itisnotabreachwhich
entitlesthegrievortocontinuedemploymentorinparticulartothekindofcontinuedemploymentenvisagedbythe
Union namelyacontinued alteredteachingloadtoaccommodatethefactthatthegrievorhad noCNC
qualifications andwasthereforeunable toteach theentiretyoftheteachingloadwhichhewas engagedtopickup

Intheresult thepresent grievancemustbedismissedtotheextentthatitallegesbadfaithintheterminationof
thegrievorsemployment butmustbeallowedtotheextentthatthegrievordidnotreceivethenotice towhichhe
was entitledpursuanttothecollectiveagreement Wetherefore orderthatthegrievorbecompensatedbyapayment
equivalentto90calendardaysofsalary andbenefits Withtheagreementoftheparties weretainjurisdictionto
whateverextentisnecessarytobringthismattertoafullandfinalconclusion

DATEDATTORONTOthis17thdayofJune 1996

KennethP Swan Chairman
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