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INTERIM AWARD

IntheBoardsawarddatedAugust 17 2004 the Majorityfoundthatteaching

assignmentsof

otherPartial LoademployeesinthatDivisionatthetimeof
referenceisthereforerelevanttothatissuewhichisthe
gravamanofthegrievancereferredtothisBoard

TheBoardalsostatedatthatpage

Whether theperiodofreferenceforonetermis sufficientforthe
Uniontomeetthe onusisnotapreliminaryissuefortheBoard
tonowresolvebutmaybeconsideredwiththemeritsofthe
grievance

TheCollege raisedafurtherpreliminaryissueatthishearingonwhichtheBoardwas requested

torulebeforeproceedingwiththemeritsofthegrievance thattheUnionisseekingtoexpand

the temporalscopeofthegrievancebeyondtheWinterTermof2003 AstheUnionhasmade

newallegations astoitsallegationthattherewasafull timepositionintheBusinessDivisionand

seeking tolookbacktotheFallTermof2001 continuingthroughtothewinterterm of2003as

well asevidenceofstaffing followingthatterm itistheCollegepositionthattheUnionis

restrictedto thegrievanceasfiledandtheBoardshouldproceedonthatbasisandconsider

onlythecircumstancesoftheonetermofconcernwhichisinthe WinterTermin2003 It isthe
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submissionofthe Collegethat theUnionseekstowidenthescopeofthegrievancewhich

should notbeallowed

TheBoarddidnotinitspreviousawarddealwiththeperiodofreferenceofone term

onlyorwhetheritwouldadmit theevidencesoughttobeintroducedbythe Unionbothbefore

andafter theWinterTerm in2003 TheUnionintendstoproduceevidenceofworkschedules

intheBusinessDivisionboth beforeandafter theWinterTermin2003toshowthatafull time

positionexistedinthatterm ThepreliminaryissueraisedbytheCollegeatthishearingisits

concernastothescopeofthegrievanceinthat theUnioninitssubmission widensthedisputein

the grievanceandtheevidence whichthe Boardwouldallowtobeintroducedinthismatter

Following thesubmissionsofCounsel theBoardreserveditsdecisionwithoutdealingwiththe

meritsofthegrievance Thisawardthereforeconcernsonlythispreliminaryissuebeing

necessarytoresolveforthe purposesofpreparationandpresentationof thecaseby theparties

priortoproceeding withthe meritsofthegrievance

TheCollege spositionisthatthe Unionseekstoexpandthescope ofthegrievance

beyondtheWinterTerm2003byallegingthattherewerefull timepositions sincetheFallTerm

of2001 ThefocusoftheRickBurjawclaiminthisgrievancehasbeentheassignmentsinthe

WinterTermof2003asindicatedintheStepIIresponseby theCollegetothisgrievancewhen

itwasrecordedthattheUnionrequestedinformationtotheWinter200203Term TheUnion

thereforeshouldberestrictedtothegrievanceasfiledandtheBoardshouldnotadmit thisform

ofevidenceofthestaffingsituationintheBusinessDivisionpriortotheWinterTerm2003and
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tousethatevidencetodetermineiftherewasafull timepositioninthattermtowhichthe

grievanceisdirected

Itwasfurther submittedthatitwasbeyondtheBoardsjurisdictiontolookatand

considerstaffingintheBusinessDivisionbothpriortoandfollowingtheWinter Termof2003

Thegrievancewasnottreatedasacontinuinggrievancebutconcernsonitsfaceonlywhat

occurredinthat WinterTermwhenitistobedeterminedby theBoardiftherewasabreachof

the CollectionAgreementby theCollege TheUnionshouldnotbepermitted thereforeto

widen thescopeofthegrievancetouse theevidenceofteachingassignmentspriortoandafter

thatWinterTermtodeterminethattherewasafull timepositionatthattimeassuchevidenceis

notrelevant tothatissue Itwas submittedthattheUnionsevidenceshouldbeconfinedtothe

four monthperiodoftheWinterTermtodetermineifthere wasthena breachoftheCollective

Agreement asitwasthattermthatthe Unionchosetochallengeastothestaffingona single

termbasisandshouldbeheldtothatmethod Thegrievance ispremisedonone termfull time

positionandshouldnotbeturnedintoamultitermdifferentbasiswhichwouldbean abuseof

theprocess Itisitspositionthatthe Boardshouldrestrict theevidencetothegrievanceasfiled

assetoutintheBoardsprioraward

TheUnionssubmission isthatthequestionofrelevanceofevidenceinvolvesits

admissibility The grievanceunderArticle 2isbasedontheidentificationofworkandisa

continuing grievancewhenatsomepoint theevidencecrystallizestoshowthattherewasafull

timepositionintheBusinessDivision Evidencebothpriortoandafter theWinterTerm of
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2003isrelevanttotheBoardtocraftanappropriateremedyaswellastomeetthe Unions

onustodemonstrateabreachofthecollectiveagreement by theCollege TheBoardis

requestedtorulethatevidenceisadmissible inconsideringanawardofafulltimepositiontoa

particular individualwithoutwhichevidencetheBoardcouldnotgranta fullremedy Assetout

inArbitratorKnopfsaward theonusshiftstothe CollegeassoonastheUniondemonstrates

theexistenceofafull timepositionandthe evidenceofthepartiesshouldnotberestrictedin

thatregardtothe oneWinterTerm Theissueis notwhethertheUnionseekstowidenthe

scope ofthegrievancebutwhethertheevidence soughttobeintroducedbytheUnionis

admissible basedonitsrelevance ItistheUnionspositionthatthisisacontinuing grievance

andthatitshouldthereforebeallowedtoleadevidenceofthecircumstancesbothpriortoand

following theWinterTerm2003 It wassubmittedthat suchevidenceisrelevant totheBoards

considerationofanappropriateremedy TheUnionrequests theBoardtorulethat such

evidence isavailabletotheUniontoproduceinsupportofthemeritsofthegrievanceandthe

remedialissue

Theinitialonuson theUnionistoestablish thattherewasafull timepositionin

existenceintheBusinessDivisionintheWinter Term2003whichistheallegationinthe

grievance TheBoardhas initspriorawardfoundthat

evidenceoftheteachingassignmentsofotherPartialLoad
employeesinthatDivisionatthe timeofreferenceistherefore
relevanttothat issue
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WhatmayhaveoccurredinthatDivision intheorganizationofstaffbothbeforeandafter the

grievanceisarguablyrelevant tothepurposesofmeetingthe onusoftheUnioninthegrievance

Wedonotconcludethat theUnionseekstoexpandinthismanner thescopeofthegrievance

whichisconfinedtotheWinterTerm2003butrathertheevidence soughttobeintroduced

wouldhaveonthefaceofthesubmissionsoftheUnion sufficientrelevancetotheissueof

whetherafull timepositionthenexistedandhavingregardtothetermsofArticle 202thatthe

thatthe Boardshouldnotexcludeitsuseatthe hearing Whether theBoardinconsiderationof

themeritsofthegrievance subsequentlydetermines whether togiveweightandusesuch

evidence inits deliberations isnotthetestofadmissibilityofthisevidence Wearesatisfiedthat

theUnionssubmission disclosessufficientprobativevalueofthisevidencetoallowits

admission

Wefindfurther thattheadmissibilityofthisevidencedoesnotexpandthe issuetobe

decided bytheBoard If theevidencesupportsafindingthattherehasbeenanongoing

alleged breachesoftheCollectiveAgreement theBoardmayconcludethatthisisacontinuing

grievancewhichcouldonlybedeterminedbythe productionofsuch evidencewhichtheUnion

now proposestolead WehavereferencetotheawardinReSheridanCollege November

1996 Schiff wherethemajority oftheBoardfoundontheevidence thattherehadbeen

continuedbreaches oftheCollectiveAgreementbytheCollegebothbeforeandafter the

grievance inwhichaviolationofArticle203A Havingregardtotheforegoing theBoardwill
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admit theUnionsevidencetosupport itsallegationthatthegrievanceinthismatteriscontinuing

which issuerelatestotheevidencetheUnionintends toproduceintheinstant matter

TheBoardfurtheracceptsthesubmissionoftheUnionthatevidenceofthestaffingin

theBusinessDivision followingtheWinterTerm2003 mayhaverelevancetotheremedialissue

which willariseiftheBoarddetermines that therehasbeenabreachofArticle202by the

Collegeinthe WinterTerm2003asallegedby theUnioninsofarasformulatinganappropriate

remedytothisgrievance

Forthesereasons theBoardwilladmittheevidencesoughttobeintroducedbythe

Union TheobjectionoftheCollegetotheBoardsjurisdictioninthisregardisthereby

dismissed The hearingwillbecontinuedtodeal withthemeritsofthegrievance

THDATED ATOAKVILLETHIS10 DAYOFNOVEMBER 2004

HOWARDD BROWN CHAIR

ROBERTJ GALLIVAN COLLEGENOMINEE
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EDWARDSEYMOUR UNIONNOMINEE


