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ThisarbitrationconcernsthegrievancesofProfessorShirleyH BryantandProfessor RubyJacobs bothdated
July20 1993 relatingtotheirplacementonthesalarygrid Attheoutsetofthehearings thepartieswereagreed
thattheboardofarbitrationhadbeenproperlyappointed andthatwehadjurisdiction tohearanddeterminethe
matteratissuebetweenthem

Bothgrievancesseektheplacementofthegrievorsatthemaximumsalaryavailableonthesalaryschedule
specifiedinparagraph1403A1 a ofthecollectiveagreement Step17atthetimeofthegrievance Inaddition
bothgrievances seekretroactiveremunerationbaseduponaccessiontothemaximumstepeffective1988

Thismatter hasaconsiderablehistory whichitisnecessarytosetoutinsome detailtoputincontexttheissuesto
whichthisarbitrationgivesrise Thefacts bothinrelation tothishistoryand inrelationtothequalificationofthe
individualgrievors arenotreallyinanydispute Thepartiesareindispute however overtheapplicationofthe
collectiveagreement tocertaineventsinrelationtothegrievors

Bothpartiespresentedtheirrespectivepositionstousas preliminaryobjections Infact however thepositions
werereallyquitesubstantiallegalargumentswhicharebestconsideredinthecontextofthemeritsofthe
grievancesthemselves

ThegrievorsarebothlongstandingProfessors intheNursingProgramoftheCollegewho haveformanyyears
beenatthepenultimatestepinthesalaryschedule Neitherofthemhasthespecificformalqualificationrequiredto
advancetothemaximumstepasspecifiedinparagraph 1403A1 b namelyafouryearCanadianuniversity
degree ormore althoughtheyhavesignificantandimpressivepost secondaryeducationalqualifications

Inpreviouscollectiveagreements thesalaryschedule includedanoteinthefollowingterms

NOTE Formaleducationalqualificationsnotspecifiedabovewillbesubject toevaluationbytheJoint
EducationalQualificationsSubcommittee

TheGuidelines tothesalaryschedule thenfoundinAppendixItothecollectiveagreement alsoincludeda
provisionestablishingtheJEQSinthefollowingterms

JOINTEDUCATIONALQUALIFICATIONSSUBCOMMITTEE

ThepartiesagreetotheestablishmentoftheJointEducationalQualificationsSubcommitteetoconsider
andruleonfurtherformaleducationalqualificationsforthepurposeof maximumsalarylevelidentification
atthesalaryscale SuchCommitteeshallbecomposedofthree 3 representativesoftheUnionand
Councilof Regentsrespectivelyandshall decidetheCommittees procedure Anyfurtherqualificationmust
be agreedtobytherepresentativesofboththeCouncilofRegents andtheUnionandshallbeinwriting

ThegrievorsappliedtotheJEQSin1988foradeclarationof equivalencyoftheirqualificationstoafouryear
degree Whenthisapplicationmetwithnosuccess grievanceswere filedandprocessedtoarbitrationbeforea
boardchairedbyarbitratorMartinTeplitsky QC whichissueditsawardonOctober16 1990 Amajorityofthe
boardofarbitrationfoundthatthegrievors qualifications which includedathree yeardiplomacourse innursingat
ahospitalschoolofnursing aoneyearuniversityprograminnursing education andasubsequent BachelorofArts
degree didnotfitwithintherequirement forafour yearCanadianuniversitydegreeormore setoutinthe
collectiveagreement Themajorityfurtherdetermined that thepartieshavingprovidedfortheJEQSprocedurefor
determiningqualifications aboardof arbitrationhadnojurisdictiontositinappealondecisionsof theCommittee
ortointerferewiththeoutcomeofitsdeliberations Intheresult thegrievancesweredenied

Subsequently correspondence passedbetweentheparties relatingtothepossibilityofanewappeal totheJEQS



In the198789collectiveagreement thepartieshadagreedtotheestablishmentofataskforcetodevelop anin
serviceteachertrainingprogram completionof whichwouldentitleasuccessful candidatetoaccesstothe
maximumsteponthesalaryschedule Inthe198991collectiveagreement theIn ServiceTeacherTraining
ProgramCertificatewasadded totheformalqualifications foradvancementto themaximum Thegrievors
however approachedthequestionofqualificationsbymakinganewapplicationtotheJEQStohavetheirDiploma
inNursingEducationqualificationsdeclared astheequivalentoftheIn ServiceTeacherTrainingProgram
CertificatebytheJEQS Theevidence suggeststhat therewere otherapplicationssimilartothisonbehalfofother
employeeselsewhereinthesystem

Ultimately theJEQSmet ataregularlyscheduledmeeting onNovember1 1991 We havenoevidenceabout
whatoccurredatthatmeeting buttheeventshave beenexhaustively exploredinotherarbitrations andwewill
attempthereanevenhandedoutlineofwhattheproceedings Apparentlybecauseofweatherconditions oneof the
representativesoftheCouncilofRegentsontheCommitteewas delayed Certainmotionswereputbeforethe
meetingbytheUnionrepresentatives and werevotedon Inrespectoftwomotions therecordedvoteswere three
infavour noneagainst withthetworepresentativesoftheCouncilofRegentspresentabstaining Othermotions
werealsoputbeforethemeeting butwerenotvotedonuntilall threemembersrepresentativeoftheCouncilof
Regentswerepresent

Thegrievorshererelyupononeofthetwomotionsvotedonwhileonlytwomembersrepresentativeofthe
CouncilofRegentswerepresent Theeffectof thatmotionwastorecognizeateachingcertificateachievedasthe
result of180hours ofstudyascomparabletotheIn Service TeacherTrainingProgramCertificate andthusasan
effective qualificationtopermitaccesstothemaximumsteponthesalaryschedule Inthecaseofthegrievors the
Diploma inNursing Educationapparently wouldsatisfythisequivalencyrequirement anditisthereforeargued
that asofNovember1 1991 thegrievorshadreceivedafavourable rulingfrom theJEQSinrelationtothe
equivalencyoftheirpersonal qualificationstotheformalqualificationssetout inthecollectiveagreementfor
progressionto themaximum

Thevalidityof theoutcomeofthevotingonthismotionasaresolution oftheJEQSwasanimmediatematterof
dispute AtseveralColleges includingthisone managementdeclinedtorecognizethevalidityoftheresolution
whileindividualProfessorsand theUnionassertedthatitwasvalid Grievanceswerefiled andprocessedto
arbitration

Inthemeantime thecollectivebargainingprocesswasunderwaybetweenthepartiesforanewcollective
agreement whichwasexecutedonNovember9 1992tobeeffectivefromSeptember1 1991toAugust31 1994
This isthecollectiveagreementduringthetermof whichthepresentgrievanceswerefiled

Inthiscollectiveagreement thesalaryschedulewasmovedtoclause1403 andtherequiredqualificationsfor
themaximumstepwererevisedtotheoriginalwording withthedeletionofany referencetotheinserviceteacher
trainingprogramcertificate However clause1403A4wasamendedtoprovidefor fouradditionalqualifications
whichwouldentitle theholdertoprogresstothemaximumstepofthesalaryschedule Noneoftheseisdirectly
applicabletothegrievors Moreover subparagraph1403A4 iv readsas follows

TheIn ServiceTeacherTrainingProgramCertificate Asthisisaunique
inserviceCollegeprogramequivalenciesarenotconsidered

Intheresult therefore byNovember9 1992 thepartieshadagreed incollectivebargainingthattheJEQSwould
have atleastfor thefuture noauthoritytoapprovethekindofequivalencywhichwasat issueat theNovember1
1991meeting andwhichisrelied uponbythegrievorshere topermitthemtoprogresstothemaximum

Inthemeantime agrievancehadbeenfiledbyGaryFordyce aProfessor atFanshaweCollegeand asithappens
aUnionRepresentativeontheJEQS ProfessorFordyce 8grievancewasinhispersonalcapacity sincehewould
himselfhave benefitedfrom oneoftheresolutionspassed butFanshawe Collegehadrefusedtoallowhimto



advance tothemaximumonthatbasis takingtheapparentlyuniversalpositionof theCouncilofRegentsandallof
theCollegesthattheresolutionwasnotvalid

ThedisputebetweenthepartieswasresolvedbyReFanshaweCollegeandOPSEU FordyceGrievance92A085
April20 1993 McLaren Withoutgoingintodetailastothereasoningofthemajorityofthatboardofarbitration
theoutcomewasthatthegrievancewasallowed ProfessorFordycewasdeclaredtobeentitledto thebenefitsof
themotionbeforetheJEQS andthematterwasremittedtothepartiesfordiscussions abouttheappropriate
remedial actiontobetakeninthe circumstances Thosediscussionsfailed andthematterwasremittedtotheboard
ofarbitrationforaresolutionoftheoutstanding issue whichwasineffectwhetherthedecisionoftheboardof
arbitrationconstitutedafindingthattheJEQShadmadeabenchmarkdecisionwhichhadapplicationacrossthe
entireCommunityCollegesystem Theboardofarbitrationfound thatithaddecidedtheindividualgrievance
before it and thatitwasthereforefunctusofficioandhadnofurtherjurisdictiontomakethekindofruling sought
bytheUnion ThesupplementaryawardisReFanshaweCollegeandOPSEU FordYceGrievance92A085
SupplementaryAward December14 1993 McLaren

Meanwhile othercaseswereworkingtheirwaythroughthesystem In ReLoyalistCollegeofAppliedArtsof
Technology andOPSEU HarveyandStormsGrievances 92B134and92B135 January26 1994 Howe a
boardof arbitrationconsideredtwogrievancesfiledunderthe1989 91collectiveagreement TheUnions position
was thattheissueofthevalidityof theresolutionsof theJEQSonNovember1 1991hadbeen determinedbythe
FanshaweCollege Fordyce awards andthatthematterwasthus ineffect resjudicata

RelyingheavilyonthedecisionoftheSupreme CourtofCanada inIsabellev OntarioPublicServiceEmployees
Union 1981 1SCR 49 theboardofarbitrationunanimouslyconcludedthat itwouldnotbe appropriateto
acceptasconclusivethefactualandlegal findingsmadeintheFanshaweCollege Fordyce awards Theboardof
arbitrationthuspermittedtheCollegetoadduceevidenceaboutwhathappenedonNovember1 1991 notonly
from thewitnesseswhotestifiedintheFanshaweCollege Fordyce arbitration butalsofromotherwitnesseswho
producedfurtherdocumentaryevidence notbeforetheMcLarenboardofarbitration inFanshaweCollege
Fordyce

Ultimately withreluctanceandwithexpressionsofrespectfortheMcLarenboardofarbitration amajorityofthe
Howeboard inReLoyalistCollegeofAppliedArtsandTechnologyandOntarioPublicServiceEmployeesUnion
Harveyand StormsGrievances 92B134and92B135 supplementaryAward August29 1994 concludedthat the

motionsintroducedonNovember1 1991whosevaliditywasdisputedbytheCollegeswerein factnotvalid
resolutions oftheJEQS andthereforedidnothavetheeffectofentitlingthegrievorstoadvanceto themaximum
onthesalaryschedule

Thelatestdevelopmentinthisprocess atleastinthesenseofthedevelopmentofthecollectivebargaining
relationship althoughitarisesfromanaward issuedearlierthantheLoyalistCollegeawards isReFanshawe
CollegeandOntarioPublicServiceEmployeesUnion Newell etal Grievances93F600 93F606 March30 1994
McLaren Inthisarbitration theboardofarbitrationhadtodealwitheightgrievances filedbyindividualswho

wouldhave beenentitled toadvanceonthesalary scheduleiftheNovember 1 1991JEQSresolutionwerevalid
Thegrievances however werenotfileduntilafter thefirstawardintheFanshaweCollege Fordyce caseonApril
20 1993 Therefore thegrievances werefiledduringthecurrency ofthe199194collectiveagreement andthe
specificprovisionsof thatagreementprohibitinganyfindingof equivalencyinrelationtotheIn ServiceTeacher
TrainingProgramCertificatewereatissuebetweentheparties Alsoatissuewas anargumentbytheUnionthatthe
CollegewaspreventedfromreopeningthequestionofthevalidityoftheJEQSresolutionof November1 1991by
theprinciplesofresjudicataandissueestoppel

Theboardof arbitrationconcludedthatthegrievances aroseunder the199194collectiveagreement and
thereforefelltobe determined inaccordancewiththetermsandconditionsofthatcollectiveagreement Essentially
becauseofthatfinding theboardconcludedthatthedoctrineofresjudicatadidnotapply theFanshaweCollege
Fordyce case havingarisenunderadifferentcollectiveagreementwithdifferentprovisionsinrelation tothevery



matteratissue Moreover theboardofarbitrationdeclinedtoexerciseitsdiscretiontoapplythedoctrineofissue
estoppel

Finally theboardofarbitrationdeclinedtorecognizeanyvestedrightsarisingfromwhatoccurredduringthe
currency ofthepreviouscollectiveagreement Theboardofarbitrationfoundthatitwasconstitutedunderthe
currentcollectiveagreement underwhichitmust decidethemattersputbeforeit Intheresult theboardof
arbitration determinedthatitwould goaheadandhearthegrievances ontheirmerits andwouldpermitafullre
hearingofthefactualissues surroundingthemeetingofNovember1 1991 Inresolvingthematter it determined
thatit wouldapplythe199194collectiveagreement

Wehave setoutthisjurisprudence someofwhichactuallywasperfectedafterthehearingbefore uswas
concluded solelyforthepurposeof providingcontexttothedeliberationswhichfollow Wehavenoevidenceon
whichwecanjudgethecorrectnessofthefactualdeterminationsofeithertheFanshaweCollegeawardsorthe
LoyalistCollegeawardsonthequestionoftheeventsofNovember1 1991 Similarly we havenorealbasisfor
assessingthevalidityof thelegalconclusionsdrawnbyeithertheMcLarenboardsortheHoweboard Wehave
somespecificsubmissionsputbeforeus andwearerequired todealwith themindependently Totheextentthat
theawardsdescribedabovehaverelevance aspersuasiveauthority to thelegaldeterminationswhichwemust
make however wemayrefertothereasoningof thoseawardsindecidingtheissuesbeforeus

TheUnionssocalledpreliminaryobjection whichisreallyapreemptiveargumentaimedatdisposingofthe
entirematteratissuebetween thepartieshere isthattheCollege inrefusingtoimplementthereasonable
consequencesofthefindinginReFanshaweCollege Fordyce thattheJEQSdecidedonNovember1 1991that
qualificationsequivalenttotheIn ServiceTeacherTrainingCertificatepermittedholdersofthosequalificationsto
advancetothemaximumonthesalaryschedule issimplyattemptingtorelitigatethematters finallydetermined
in theFanshaweCollege Fordyce case Thisargument however simplycannotsucceed

InIsabelleetal v OntarioPublicServiceEmployeesUniontl981 1SCR 449 theSupremeCourtofCanada
dealtwithcontemptproceedingsagainstfourColleges intheCollegesofAppliedArtsandTechnologysystemfor
refusal toimplementanawardissuedinanarbitrationinvolvinganotherCollege TheCourtfoundthat whilethe
CouncilofRegentsforCollegesofAppliedArtsandTechnologyisthebargainingagent forallof theColleges and
concludes onlyonecollectiveagreementforeach bargainingunitwiththeUnion ithas nomanagerialoradminis
trativeroleinrespectoftheoperationoftheColleges atp 454 TheCourttherefore foundthat althoughthe
collectiveagreementisconcluded betweentheCouncilofRegentsandtheUniontoapplytoalloftheColleges
arbitrationsariseasbetweenagrievorortheUnionandaparticularCollege andawardsinanysucharbitration
bindonlythegrievor theUnionandtheCollegeitselfatwhichthegrievancearose

While astheUnionpointsoutinargument thisisacaseofcontemptproceedingsandthequestionofnatural
justiceisraisedinthecourseofthereasonsofChiefJusticeLaskin atpage457thefollowingappearsbywayofa
moregeneralstatement ofthe lawrelatingtoarbitrations

Thereisnohierarchy ofadjudicationincollectiveagreementarbitrationandonearbitration boardisnot
bound unlesstheagreementorstatutessoprovides byanawardandaparticular interpretationgivenby
anotherboardwhichdisposedofasimilarissueinpreviousproceedings

Toacertainextent thispropositionisechoed inanotherdecisionoftheSupremeCourtshortlythereafter Canada
Safeway Limitedv ManitobaFoodandCommercialWorkersUnion
Local832 1981 2SCR 180 inwhichChiefJusticeLaskin onbehalfoftheCourt adoptedthedissenting
reasonsofMonninJA oftheManitobaCourtofAppeal Thereasoningadopted subnom ReManitobaFoodand
CommercialWorkersUnion Local832and CanadaSafewayLtd 1981 120DLR 3d 42 at488 includes the
followingstatement



Ithereforeconcludethatresjudicataandestoppelhavenoplaceinthesettlementoflabourdisputesby
private tribunalsorbyboardsofarbitration Itisaprincipletobereservedforthecourt rooms

While theUnionarguesthatthesituationofafindingoffactaboutacentralevent madeinthecourseofthe
deliberationsofabody withdeliberativeanddispositivepowers overtherightsofthepartiesfitsintoadifferent
category thananinterpretationofthecollectiveagreement suchaswasinvolvedinIsabelle wesimplycannot
agree Ifanything findingsoffactinaproceedinginvolvingadifferentemployerseemtoustobeafarlesstenable
basisfortheapplicationofthedoctrinesofresjudicataandissue estoppelthananinterpretationofthesame
collectiveagreement inanarbitrationinvolvingadifferentemployer Thatistheconclusion reachedbytheHowe
boardofarbitrationintheLoyalistCollege HarveyandStorms awards andwerespectfullyadoptthesame
conclusion

Moreover thesituationbefore usisonewherethefactualfindingsinrelationtotheJEQSmustalsobedealtwith
inlightoftheconclusionofanewcollective agreement Therefore theadditionalreasoningemployed bythe
McLarenboardintheReFanshawe College Newell etal casealsoapplies We thereforedeclinetoacceptthe
Unionspre emptiveargument andwefindthatthedoctrinesofresjudicataand issueestoppel donotpreventthe
CollegefromputtingtheUniontothestrictproofofthevalidityoftheNovember1 1991proceedingsoftheJEQS
aswellastothedemonstrationoftheirrelevance andconclusiveness inlightofthesubsequentamendmentofa
collectiveagreement

WeturnnowtotheCollegespre emptiveargument Thatargumentissimplythat whateveroccurredattheJEQS
onNovember1 1991 andwhateveritsvalidityatthetime thepartieshaveeffectivelyannulledtheimpactofthe
outcomeof thatmeetingtotheextent thatitwouldhaveprovidedthesegrievorswithaccesstothemaximumstep
onthesalary schedule TheCollegepointsoutthatsomeofthenewqualificationswhichgrantaccesstothe
maximumstepassetoutinparagraph1403A4 infactadoptsomeofwhatwaspurportedlydoneat thedisputed
meetingonNovember1 1991 inthatothermotionsvotedonthatdayhave beenenshrinedelsewherein the
paragraph eitherintheforminwhichtheywerevotedonorinasomewhatamendedform Nevertheless whenthe
timecametoconsider themotionof theJEQS whichwouldhavegrantedequivalencytothepresentgrievors the
centralpartiesresolvedthe issueinawaywhichiscompletelyunfavourabletothegrievors andpreventsthem
from achievingthemaximumstep Whatevermighthavebeentheeffectof theJEQSmotionpriortotheconclusion
of thenewcollectiveagreement therefore ithas beenoverruledbyagreementof theparties themselves

WewerereferredbytheCollegetoalonglineofcasesbeginningwithReUnitedSteelworkersandInternational
NickelCoofCanadaLtd 1970 22LAC 286 theeffectofwhich issummedupinthe followingquotationfrom
page288ofthataward

Wehavenojurisdictiontoextendthescopeoftheagreement ortodeterminerightsarisingunderanother
agreement thantheonebeforeus notwithstandingthatitstermsmaybethesame orthatthequalifications
attaching tosuchrightsmaynothavebeenmetuntilsometime afterthepresentagreement cameintoeffect
TheclaimbeforeusisforholidaypayforJuly1 1969 andthat claimcanonlybebaseduponthe
collectiveagreementwhichexpiredinJuly 1969 Itcannotthereforebedeterminedbyaboardof
arbitrationappointed afteracollectiveagreement whichbecameeffectiveinNovember 1969

Arbitrators havefollowedthisreasoningwithmoreorlessenthusiasmovertheyears Theweightofarbitral
authorityistotheeffectthatboththesubstantivelawand theremedialauthoritytobeappliedbyaboardof
arbitrationarisefromthecollectiveagreementunderwhichthat boardwasappointed andonlyunder thatcollective
agreement seeRe GoodyearCanadaInc andUnitedRubberWorkers Local232 1980 28LAC 2d 196 MG
Picher ReParkwoodHospitalandOntarioNurses Association 1984 14LAC 3d 215 Weatherill ReRomi
DivisionofAultFoodsLtd and UnitedFoodandCommercialWorkers Local175 1986 25LAC 3d 377
Weatherill ReFBMDistillery Co LtdandBrewery MaltandSoftDrinkWorkers Local304 1987 31LAC
3d 122 Brown ReMackCanadaInc and InternationalAssociationofMachinists Lodge2281 1988 2LAC



4th 304 Burkett and ReSt LawrenceCollegeofAppliedArtsandTechnologYandOntarioPublicService
EmployeesUnion PriceGrievance December31 1991 Burkett

Applying thoseawardsatfacevaluewould ineffect precludeusfromconsidering anythingwhichhappened
underapreviouscollective agreement andtheseverity ofsuchaconclusionhascaused arbitratorsfromtimeto
timeto takeasomewhatcloser lookatthedoctrine InReClarkeInstitute ofPsychiatryandOntarioNurses
Association 1982 5LAC 3d 155 Beck themajorityofaboardof arbitrationfoundthat wheretherewasa
demonstrable breachofacurrentcollectiveagreementcontinuingaseriesofbreachesofcollectiveagreements
datingback manyyears aboardofarbitrationestablishedunderthemostrecentcollectiveagreementandseizedof
thesubstanceofthedisputehadjurisdictiontoawardaremedybacktotheearliestbreach InReRegional
Municipality ofOttawaCarletonandCanadianUnionofPublic EmployeesLocal503 1990 16LAC 4th 353
Haefling aboardofarbitrationdeterminedthatithadjurisdictiontodetermine underthecurrentcollective

agreement thecorrectaccrualof vacationleavecreditsforemployeesonparentalleave althoughtheparentalleave
concernedoccurredduringthecurrencyofapreviouscollectiveagreement

InReSt JosephsHealthCentre London andOntarioNurses Association unreported November30 1993
MGPicher aboardofarbitrationestablishedunderacurrentcollectiveagreementwasrequiredto decide

whetheragrievancespecificallyallegingabreachof apreviouscollectiveagreementwasarbitrableThegrievance
arosefromtheunusualcircumstancesthatanotherboardofarbitration establishedinastillprevious collective
agreement hadfoundthattherewasabreachoftheearliercollectiveagreement butthatit hadnojurisdictionto
awarddamagesforlossessufferedundertheintermediatecollectiveagreement theagreement inrespectofwhich
thegrievances filedafteritsexpiryandrenegotiation allegedabreach Theboardof arbitrationfoundthat
regardlessofwhenithadbeenestablished andinaccordancewithwhatcollectiveagreement itwasproperly
seizedofabreachofapreviouscollectiveagreement andthatithadjurisdictiontohearanddeterminethe
grievanceonthebasisof theprevious collectiveagreement

Indoingso themajorityoftheboardofarbitrationdid notrelyonthedecisionof theSupremeCourtof Canada
inReDaycoCanada Ltd and NationalAutomobile Aerospaceand AgriculturalImPlement WorkersUnionof
Canada 1993 102DLR 4th 609 SCC adecision issuedafterthemajorityawardinReStJosephsHealth
Centre London wasdrafted Thereis however somediscussionofthatcaseinthedissentandtheaddendumin
theSt Josephs case Inmanyways theReDayco Canada Ltd decisionisascentraltotheissuebeforeusin
relationtothearbitrabilityof thepresent grievanceaswerethedecisions ofthesameCourtinrelationtotheres
judicataandissueestoppel

ReDayco Canada Ltd involvedtheentitlementofaclassof retiredemployeestogroupinsurancebenefits the
right towhichhadbeenestablishedunderapreviouscollectiveagreement Followingtheexpiryofthatcollective
agreement theemployergave noticethat thosebenefitswouldbediscontinued TheUnionfiledagrievance after
theexpiryof thecollectiveagreementofwhichitallegedabreach oftheprovisions

Thearbitrator foundthathehadjurisdictiontodetermine abreachof theexpiredcollectiveagreement thatthe
mereexpiryofacollective agreementdoesnotprecludethearbitrabilityofagrievance allegingabreachafterthe
expiry andthatitispossible forapromiseofretirementbenefitstosurvivetheexpiryofthecollectiveagreement
inwhichthatpromise isfound TheSupremeCourtofCanada unanimousonthispoint foundthattheappropriate
standardofjudicialreviewofadeterminationbyanarbitrator relatingtohisorherjurisdictionisthestandardof
correctness andthatthearbitratorhad metthatstandard Thedecisionof theCourt however clearlydistinguishes
betweenrightswhichcrystallizeatthetimeofretirement andrightswhicharefluid inthesensethattheyare
subjecttoalterationinthecollectivebargainingprocess Referringtoanotherdecisionof theCourt Hemondv
CooperativefederelduQuebec 1989 2SCR 962 theCourtmakesthefollowingcommentdistinguishingthe
twocases

First thereisnodoubtthattheprospectiveemploymentrelationshipcanonlybegovernedbyone
collectiveagreement and thatthemostcurrent Whileanemployeecontinuestobeapartof thebargaining



unit heorsheisof necessitysubjecttothevicissitudesof thecollectivebargainingprocess However on
retirement aworkerwithdrawsfrom thatrelationship and atthatpointhisorher accruedemployment
rightscrystallizeintosomeformof vested retirement right Itisquite possible thatthisrightmayonlybe
enforceablethroughcollectiveactionbytheunionontheretirees behalf However ifthatisthecase this
arisesoutofthestructuralpeculiaritiesofourlabourlawsystemratherthananyapparentpoint ofprinciple

While therefore theReDayco Canada Ltd decision isusefulinclarifyingsomeofthedifficultquestionsabout
thearbitrabilityofagrievancefiledonlyaftertheexpiryofthecollectiveagreementofwhich itallegesabreach it
does notdealwiththequestionbeforeus Theright toadvancetothemaximumstepcanonlybe foundtobea
vestedright ifitisonewhich onaproperinterpretationofthecollectiveagreement theparties intendedtobe
vested Therefore itisnecessarytolookinsomedetailatwhatthepartiesmusthaveintendedinthecircumstances
of thiscase Inourview eventakingthemostgenerousviewof thejurisdictionof aboardofboardofarbitrationto
grant remedyforabreachofapreviouscollectiveagreement therearetwoinsurmountableobstaclesinthewayof
successforthegrievorsandtheUnioninthismatter

TheUnions firstposition inresponsetotheEmployers preemptive argumentisthatthisboardofarbitrationwas
properlyappointedunderthe198991collectiveagreement andthatwedrawourjurisdictionfromthatagreement
Thisargumentrunsimmediatelyafoulofthemandatorytimelimitssetoutin thegrievanceprocedurein the
collectiveagreement specificallythelongstandingprovisionwhich isnowclause3205A

IfthegrievorfailstoactwithinthetimelimitssetoutatanyComplaintorGrievanceStep thegrievance
willbeconsideredabandoned

Thecomplaintstage found inclause3202 requiresthattherebeadiscussionwiththeemployeesimmediate
supervisorwithin20daysafter thecircumstancesgivingrisetothecomplainthaveoccurredorhaveco eorought
reasonably tohave cometotheattentionof theemployees Allofthesubsequentgrievancestagesarebased upon
theexpirationofatimeperiodafterthereplyatthepreviousstage orafailureto replywithinthetimelimits
specifiedforareplytobedelivered Notonlyhavethesetimelimitsbeenfoundtobemandatoryinanynumberof
previousarbitrations thereisno statutorydiscretionunder theCollegesCollectiveBargainingActforthisboardof
arbitration torelieveagainstthosetimelimits whatevertheequitiesofthesituation

Inthepresentcase theunionarguesthattheemployeeswere notrequiredtoinvokethegrievanceprocedureuntil
theoutcomeoftheReFanshaweCollege Fordyce casewas known Therewasalengthycorrespondencebetween
asolicitoractingonbehalfofthegrievorsasindividualsandtheChairoftheStaffAffairsCommitteeofthe
Council ofRegents culminatinginaletterfromthelattertotheformerdatedMarch26 1992 clearlydenyingthat
theJEQSCommitteedeliberationsofNovember1 1991couldprovideany comforttothegrievors Moreover
therewasneveranydoubtthat theCollegeitselfwasrefusing toapply thisresolution tothecaseofthegrievors
andattheveryleast byMarch26 1992itmusthavebeenobviousthattheCouncilofRegentswasnotgoingto
intervenewiththeCollegeinordertorequireittoallowthegrievors toadvance tothetopstep Intheresult a
grievancefiledinJuly1993 eventhoughitreferstotheFanshaweCollegeFordYce awardasthetriggeringfact
simplymustbeoutof time Inourview therefore wehavenojurisdictiontoactasaboardofarbitration
establishedunderthe198991collectiveagreement TheUnionsalternativeargumentisthat evenifour
jurisdictionisunderthecurrentcollectiveagreement thisisacontinuinggrievance sincethegrievorsarepaid
incorrectlyevery timetheyarepaid Whiletheremaythereforebeanissueas totheamountofretroactivitywhich
wecanaward wecandecidewhethertheircurrentpayisincorrect andthuslookathowtheygottothepresent
situationinordertodecidethatpoint Whiletheremaybemerit intheunionsargumentinrelation tocontinuing
grievancesasanexceptiontothestricttimelimitsunderthiscollectiveagreement wewouldstillface theproblem
thattheoutcomewhichthegrievorsarerequestingisonewhich thepartiesspecificallyaddressed inthiscollective
agreement andwhichtheydecidedagainsttheinterestsofthegrievors FortheUniontosucceedinthiscase
therefore wewouldhavetoacceptthefollowingpropositions



1 Theresolutionof theJEQSonNovember1 1991 assumingforthesakeofargumentthat itwasvalidand
binding gavethegrievorsavestedrighttoadvancetothemaximumsteponthesalaryschedule

2 Therightwhichwas vestedwas onewhichthepartiestothecollectiveagreementcouldnevertakeaway

Wedonotthinkthesepropositionscansucceed TheReDayco Canada Ltd casecertainlydoesnotsaythat
everyrightwhichisgrantedunderacollectiveagreementisthereafter immutable Itdealswithaspecifickindof
right onewhichdependsupontheretirementofanemployee anditdealswitha21breachofthatrightbyone
partyactingunilaterally ratherthanbyboth partiesactingtogether Inourview thereisnothing intheReDayco
Canada Ltd decisiontogiveany comforttothegrievorsortheunioninthepresent situation

Moreover theReRegionalMunicipalityofOttawa Carletonaward alsorelieduponbytheUnionforthis
proposition does notreallydealwiththevestingofarightunderapreviouscollectiveagreement butonlythe
determinationunderthepresentcollectiveagreementofentitlementsinrespectof serviceunderpreviouscollective
agreementsHereagain onlyonepartywas attackingtheentitlementsoftheemployeesearnedunderprevious
collectiveagreements beforeus bothpartiesareunitedindetermining byanamendmenttothecollective
agreement thatwhateverwasdoneonNovember1 1991shouldnotbeallowedtostandinrespectofpersons in
thesameposition asthegrievors

Inourview itissimplyimpossibletogetaroundthefactthatthepartieshaveturnedtheirmindsincollective
bargainingtotheveryissueindispute andhavereachedtheconclusionthatthegrievorsshouldnotsucceed While
theyhavedonethatingeneral terms theimpactonthegrievorsandothersinthesamesituationisunmistakable
andmusthavebeenknowntotheparties Thereisnoprovisionmadeforgrandparentingorredcircling anditmay
evenbe thatthechangetothecollectiveagreement wouldhaveretroactiveeffect Wedonothaveto concern
ourselveswith thatissue nordoweevenhave toconcernourselveswithwhethertheparties cantakeawayapay
increasewhichhasalreadybeenvalidlygranted

Here inourview aneventoccurredonNovember1 1991whichhasbeen continuouslydisputedbythisCollege
and hasneverbeenresolved byarbitrationorotherwise infavourofthegrievors position Whenthecollective
agreementcameopenforrenegotiation thepartiesspecifically turned theirmindstotheissue andresolvedthe
interpretation questionbychangingthecollectiveagreementtothedetrimentof thegrievorsandothersintheir
position Ourresponsibilityistointerpret thecollectiveagreementandtoapplyittothefacts beforeus Indoingso
wecannotcometo anyotherconclusionbutthat regardlessofthevalidityofwhatoccurredattheJEQSon
November1 1991 thepresentgrievancesunderthepresentcollectiveagreementmustbedenied

Indoingso wealsoexpresssomesympathyforthegrievorsintheirattemptstoalterwhattheyconsidertobean
unfairassessmentoftheirformaleducationalqualifications Itisnotforus however todeterminewhatisfairor
notinthatregard thepartiesthemselveshavecompletecontroloversuchquestions andtheyhavedetermined no
doubt baseduponfarmoreinformationandamuchclearerviewof theoverallpicturethanwecaneverhave that
thegrievors qualificationsshouldnotpermitthemtoreachthefinal steponthesalaryschedule

Intheresult therefore thegrievances aredenied

DATEDATTORONTOthis10thdayofJanuary 1996

KennethP Swan Chairman

Iconcur GeorgeMetcalfe
GeorgeMetcalfe EmployerNominee

Iconcur EdSeymour
EdSeymour UnionNominee


