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AWARD

AhearinginthismatterwasheldinKingston OntarioonMarch23 1994 atwhichtimethe partieswereagreed
thattheboardofarbitrationhadbeenproperlyappointed andthatwehadjurisdictiontohearanddeterminethe
matteratissuebetweenthem Althoughtheoriginalestablishmentofthe boardofarbitrationinthismatterwasto
dealwithadifferentgrievance thegrievance submitted tousuponconsent wasgrievance93E815 acomplaintby
SebastianBelldatedOctober 12 1993

Thegrievance isinthefollowingterms

Igrievethat theemployer hasviolatedtheagreementby a characterizingmystatus improperly b by
payingmeimproperly c terminating mefromemploymentwithresultant losses d byfailingtoprovide
appropriateterminationnoticeandmonies and e failingtohavepaidmeforJuly1 1993

Afteropeningstatements theintroductionofcertaindocumentaryevidence anddiscussionsbetweencounsel the
partieswereabletoconcludeanAgreed StatementofFactsonwhichthismatterwouldbe determined Becauseof
thecomplexityofthe issuesinvolved itwasdecidedtoproceedbywayofwrittenargument andascheduleforthe
submissionofsuchargumentwasagreedbetweentheparties TheUnionsmainsubmissionswerereceivedunder
coverofaletterdatedApril29 1994 andtheCollegesmainsubmissions weresentundercoverofaletterdated
May31 1994 TheUnionsreplysubmissionsweresubsequentlyreceivedundercoverofanundatedletter Later
onJune24 1994 theCollegeprovidedcertain furthersubmissions andonJune28 1994 theUnionrepliedboth
objectingtothetimelinessofthose Collegesubmissions andrespondingtothemonthemerits

Followingthereceiptofall ofthisinformation theboardofarbitrationattemptedtomeetinexecutivesession
whichitwasunabletodo byreasonoftheillnessoftheUnionsnomineetotheboardofarbitration Mr Terry
Kearney Unhappily Mr Kearneyisnowdeceased withoutbeingabletoparticipatefurtherinthisproceeding By
letterofAugust9 1994 theundersigned wasadvisedthatIhadbeenconstituted byagreementofthe parties asa
solearbitrator forthepurpose ofconcludingthismatter NeitherMr Kearney beforehisuntimelydeath norMr
HughJohnCook theCollegesnomineetotheboardofarbitration hastakenanypartinthedecisionwhich
follows

TheAgreedStatementofFactsconcludedbetweenthepartiesatthefirstdayofhearing isasfollows

WHEREASSebastianBell hasfiledagrievanceallegingthatSt LawrenceCollegehasterminatedhim
fromhisemploymentwithresultant lossesandfailedtoprovideappropriateterminationnoticeandmonies
andsuchgrievance hasbeensubmitted totheBoardofArbitrationasExhibitl

ANDWHEREASthepartieswishtodispense withthecallingofevidencerelatingtotheabovegrievance

THEPARTIES AGREETOTHEFOLLOWING FACTS

1SebastianBellworkedforSt LawrenceCollegefromSeptember1990toSeptember3 1993asan
instructorintheIndependentLearningCentre

2 TheemploymentofBell wascharacterized bytheCollegeasapartial loadassignment fromMay9 1991
toSeptember3 1993 ThisperiodOremploymentisreflected inExhibits2 11submitted totheBoardof
Arbitration Bellsigned eachdocumentexceptExhibit8andacknowledgedthetermsandconditionsof
employment

3 The IndependentLearningCentre isanon traditional learningenvironment inwhichadultstudents
engaged inindependent andindividual learningthroughtheuseofwrittenand computerbasedtraining



materialssuppliedtothestudentsbytheCentre TheCentreisfurtherexplained intheattacheddocument
authorized bytheemployerandmarkedasExhibit12 Thisdocumentisagreedtoexceptforthelast
paragraphofthe documentrelatingtoworkbeingdoneathome ItistheUnionspositiononthisdocument
thattheassumptionof23rd 13rdratioofteachingtoancillaryduties isnotaccurate

4 AninstructorattheCentreisrequiredtoassistthestudentsinindividual andindependent learningandas
such engagesintheadministrationofcoursesofferedthroughtheCentre includingtheinstructionand
assistancetothestudentwithlearningmaterialsandtraditionalevaluationfunctionssuchasthemarkingof
examinationsandthereviewofcoursematerials

5 Partial loadinstructorsarepaidunderArticle26 02oftheCollective Agreementforeach teachinghour

6 Partial loadinstructorsnotengagedattheLearningCentrearepaidonlyforteachinghoursyetare
required toprepareforclass preparesupportmaterialstothecourse marktestsoutsideofteachinghours
and meetwithstudentsoutsideofteaching hours However thisworkisnormallynotrequired tobe
performedattheCollege

7 PursuanttoExhibit2 thegrievorspayincluded preparationtime Thelearningsystems usedatthe
Centredonotdemandtraditionalpreparationbytheinstructor

8 TheCollegedidnotrequireBelltodoanyworkathomeandinfactitsintentwasthatallworkwouldbe
doneattheCentre Belldid however workathomeinaccordance withhis understandingthathourspaid
for preparation time byperformingthefollowingfunctions professionaldevelopment suchasreading in
courses relatedtohisteaching learningcoursematerialsandcomputerprograms researchinganswersto
studentsquestions updatingcoursematerialsandsomemarking

9 Itwasthepracticeof theCollegetopayBellforanumberof teachinghoursandrequirehimtoworkfor
112hoursforeachteachinghour Thiscircumstanceexisted fromMay9 1991andwasnotgrieveduntil
October12 1993

10 Onawithoutprejudice basisto thisgrievance andsubsequent tothisgrievance theUnionandthe
Collegehave agreedthattheappropriateworkloadratiofortheIndependentLearningCentreprofessors
andinstructorsis1217 Asaresultunderthatagreementwhichwasmadewithoutprejudicetothis
arbitration anemployeewith9teachinghourswouldbeclassifiedasapartialloademployee andrequired
toworkfor18 hours Alsothatagreementprovidesthat allteachers wouldbeclassifiedasprofessors

Thedocumentreferred toasExhibit12inparagraph 3oftheAgreedStatementofFactswillnotbereproduced in
itsentiretyinthisaward However thefollowingsection towhichspecificreferenceismadeinparagraph3ofthe
AgreedStatementofFacts isofparticular interest

SCHEDULEDWORKLOADVSCONTRACTHOURS

Forevery teachercontracthour hesheisscheduled intotheCentrefor 112hours Thisratioof112to1
isbasedontheassumptionthattheteachermaybe incontactwithastudentforonly twothirdsofhisorher
scheduledtimeintheCentre Theremaining13ofthetimeisfilledwithancillarydutiessuchasmarking
counselling modifyingtests etc Typicalofanyservice industry wecannotpredictwhenourstudents will
needpersonalattention wecannotpredictwhen withintheirscheduledtime intheCentre theywillbe
workingwithstudents Ontheaverage weexpectittobeabout23oftheirtimeintheCentre
Hypotheticallyiffull timeteacherwereassignedafullteachingloadof18hoursperweekintheCentre he
orshewould bescheduledinto theCentre for 27hours Theremainingtimewouldbeassignedto
committeework curriculumdevelopment andthelike



Forourpart timestaff alloftheancillarydutiesare donewithintheirscheduledhours intheCentre no
workistakenhome

Atthehearing theCollege alsoraisedanumberof preliminaryobjections tothearbitrabilityofvariouspartsof
thegrievance Inparticular the Collegearguedthat totheextentthatparagraphs a b and e claimedmonetary
relief theyareoutoftimebyreasonof thestringentandmandatorytimelimitsof thecollectiveagreement whicha
boardofarbitration isgivennojurisdictiontoalleviate Ineffect theUnionconcededthatthesetimelimit
arguments weremeritorious andthatitwouldnotbepursuing remediesunderparagraphs a b and e ofthe
grievance Thecomplaintbeforemeisthusbasedonparagraphs c and d andthegrievance isthereforereduced
toacomplaintthatthegrievor wasunjustlyterminatedfromemploymentandwas notprovided theappropriate
terminationnoticeandmonies

Inaddition theCollegeadvancedanumberofotherpropositionswhichitcharacterizedaspreliminaryobjections
attheoutsetofthehearing Counsel fortheUnionobjectedtothesemattersbeingraisedatthatstage butIamof
theviewthattheyaremoreinthenatureofargumentsabout theappropriateoutcomeof thepresentarbitration than
trulypreliminary matters Ishalldealwiththeminthecourseofdiscussingthismatteronthemerits

Therelevantprovisionsofthe collectiveagreementareasfollows

Article26
PARTIAL LOADEMPLOYEE

2601 Apartial loademployee isdefinedasa teacherwhoteachesmorethansixandup toand
including12hoursper weekonaregularbasis

2602 Apartial loademployeeshallnotreceivesalaryorvacationsbutshallbepaidforthe
performanceofeach teaching houratan hourlyratecalculated inaccordancewith1404

2603 ItisagreedthatArticle 27 JobSecurity hasnoapplication topartial loadteachersexcept
asreferredtoin2704 A 2706 iv v vi 2708Band2712 Suchpartial loadteachersmaybe
releasedupon30 days writtennoticeandshallresignbygiving30days writtennotice

APPENDIXVIII
SESSIONAL EMPLOYEE

1 Asessional employee isdefined asafull timeemployee appointedonasessionalbasis forup
to12fullmonthsofcontinuousornon continuousaccumulated employment ina24calendar
monthperiod Suchsessionalemployeemaybereleased upontwoweeks writtennoticeandshall
resignbygivingtwoweeks writtennotice

3 Ifasessionalemployee iscontinuedinemploymentformorethantheperiodsetoutin
AppendixVIII 1 suchanemployeeshallbeconsideredashavingcompletedthefirstyearofthe
twoyearprobationaryperiodandthereaftercoveredbytheotherprovisionsofthe Agreement The
balanceof suchanemployees probationaryperiodshallbe 12fullmonthsofcontinuousor
noncontinuous accumulatedemploymentduringtheimmediately following24calendarmonth
period

Thepositionof theCollegeisthatthegrievorwasatallmaterialtimesapartialloademployee whose
employment wasthuscoveredbyArticle26ofthecollectiveagreement Indeed thevariousappointment letters
referredtointheAgreed Statement ofFactsset outthestatusonthatbasis andtheappointments wereacceptedby



thegrievorunderthoseconditions Thereisnorealdisputebetweentheparties that ifthegrievordidinfacthave
thestatusofpartial loademployeeatthetimeofhistermination hereceivedadequatenoticepursuantto Article
2603ofthecollectiveagreement

Moreover theCollegefurtherassertsthatevenifthegrievorsemploymentconstitutedsessional employmentat
thetimeofhistermination whichwouldrequirethat hebea teacherwhoteaches morethan12hoursperweekon
aregularbasis hehasnorighttogrievepursuanttothecollectiveagreement andhealsoreceivedadequatenotice
pursuanttoparagraph1ofAppendixVIII Once again thereisnorealdisputethat ifhisstatuswasonly thatofa
sessionalemployee thegrievancemustfail

TheUnion however arguesthatbythe timeofhistermination thegrievorhadaccumulated more than12 full
monthsofcontinuousornoncontinuous employment ina24calendar monthperiodasasessionalemployee
becauseheactuallytaughtformorethan12hoursperweekforthose12months Thatwouldhavetheeffectof
makingthegrievoraregular employee consideredashavingcompletedthefirstyearofthe twoyearprobationary
period pursuanttoparagraph3ofAppendixVIII WhiletheCollegemakescertainsubmissionsaboutthe
adequacyof thegrievance tomakeandmaintainsuch anallegation Iproposesimply tobypassthoseissues andgo
directly tothemerits

Theonly way Iwhichthegrievorcanbesaidtohavebeenafull timeemployee isbycounting forthepurpose
ofArticle26 notthehourswhichwereassigned tohimas teachinghours andpaidasincluding vacationand
preparationtime butthehourswhichhewasrequired tospendintheIndependentLearningCentre This asthe
AgreedStatementofFactmakesclear wascalculatedonaratioof23 thatis foreachpaidhour including
vacationandpreparationtime thegrievorwasrequired tobein theLearningCentrefor 15hours

Clearly thegrievorcanonlysucceedinthiscaseifitcanbedemonstrated thathe wasassignedto teach more
than12hoursperweekonaregular basisduringtherequisitenumberofmonths Thus thecentral questionmustbe
whetherthetimehewasrequired tobeintheLearningCentreisall timeduringwhichhewasinvolvedinteaching
TheCollegesargumentrequiresthat Iacceptitsratioof23 theUnionsargumentrequiresnotjustthatIrejectthat
ratio butthatIconcludeasamatterofcontractualinterpretationthateveryhourspentin theCentrepursuanttothe
Collegespolicywasateachinghour whetherpaid forornot Thereisnoevidencebeforemeas towhat thegrievor
actually didduringanyparticular timeperiod andthereforetheUnionsargument isnotbasedon fact butona
conclusionof law

That legalargumenthasasitsfirstbranchanassertionthatthe23ratioofpaidteachinghoursandscheduled
hoursinthecentreconstitutesaunilaterally imposedindividualcontractofemploymentcontrarytothecollective
agreement Itiswellsettledthattheadventofcollectivebargainingremovesany individualbargainingrights
employeesmayhave andrequirestheCollegetodealwiththeUnioninrespectoftermsandconditionsof
employment Thatdoesnotmean however thatthereisnoscopefordirectarrangementsbetweenthe Collegeand
itsemployees itsimplymeans that thosearrangementscannotviolateormodify thecollectiveagreement

Withrespecttopartial loadinstructors theAgreedStatementofFactsmakesitclearthatevenoutsidethe
IndependentLearningCentrepartialloadinstructorsareassigned orassignthemselves toavarietyofdutieswhich
areclearlyarequiredpartofthejob butwhichtakeplaceoutsideofthespecifichours forwhichtheyarepaidas
teachinghours Theassumption isthatremunerationforthosedutiesisincludedwithintheremunerationbasedon
thenumberofassignedteachinghours Therecouldbenocomplaint inmyview thattheassignment ofsuchduties
constitutedabreachof theUnionsrepresentational rights norcould therebeacomplaintthata requirementthata
partialloadinstructorattendameetingattheCollegeorkeepreasonableofficehoursontheCollegepremisesfor
routineoutof classassistancetoindividualstudentsshouldbecountedtowardthenumberof teachinghours forthe
purposeofdeterminingthe employmentstatusofthe partialloadinstructors



Inmyview therefore the arrangement madewithinstructors intheIndependentLearningCentre thattheywould
bepresentintheCentre for50 moretimethantheywereactuallypaidfor ontheassumptionthat onlytwo thirds
ofthe timeduringwhichtheywerepresentwouldbe dedicatedtoteachingasthatwordhasmeaning forthe
purposesofArticle26 isconsistentwiththeway inwhichotherpartial loadinstructorsaretreatedoutsidethe
IndependentLearningCentre Itissimplyapartoftheongoingaccommodation betweentheinstructorsand the
College ratherthananyattempt toundermineanyparticularprovisionofthecollectiveagreement Itisclearfrom
theStatementofFactsandExhibit12thattheexpectationwasthatatleastone thirdofthetimespent inthe
learningcentre wouldbeavailabletopartial loadinstructorstoperformtheancillarydutieswhich iftheywere
employed elsewhereintheCollege theywouldhavetoperformonunstructuredtime

Thecentralquestion therefore isone offact Thecollectiveagreement basesthedistinctionbetweenpartialload
statusandfulltimestatuson thenumberofhoursanemployee teaches FortheUniontosucceed itwouldbe
necessarytodemonstratethatthe grievor taught formorethan12hoursduringtherequisitenumberofmonths
Thatwouldrequiresomeaffirmativedemonstration thattheratiousedinpractice inthecentredidnotaccurately
reflecttheamount oftheassignedtime thatwasdevotedtoteaching WhiletheUnionsargument assertsthatthe
Collegefailedtoprovideanyevidence tothiseffect theonustoestablish thefactstosupportthegrievance ison
theUnion ThefactsonwhichthegrievancemustbedeterminedcancomeonlyfromtheAgreed Statementof
Facts andthereisnothinginthatdocumentthatsupports thenotionthat thegrievoractuallytaughtformorethan
twothirdsofthetimethathewasintheLearningCentreThereisanassertionthatheengagedinprofessional
developmentandotherteaching relatedduties onhisowntime buttheagreementbetweenthepartiesinparagraph
8oftheStatementofFactsisthatthe Collegedidnotrequirehimtodothat thattheintentwasthatallsuchwork
wouldbedone attheCentre andthathe didthisworkinaccordancewithhisownunderstanding ofthe preparation
timeforwhichhewaspaid Itisnotunusual foremployeesinmanykinds ofoccupationstospend timeoutsideof
workinghours improving theirskills orevendoingadditionalwork Butmerelytostate thatithasbeendonedoes
notclearlydemonstratethat therewasnotimetodoit bysomeoneworkingwiththereasonablyexpecteddegreeof
efficiencyandskill duringtheassignedhourswhen teaching wasnotrequired

Finally ifinfacttheratiodidnotadequatelyprovidetimefor thegrievortoperformhisancillarydutieswhenhe
wasintheLearningCentrebutnotcalledupontoengageinactual teaching thetime tohaveraisedthatwaswhen
itoccurred andnotmonthslaterwhenitarisesforthefirsttimeasapartofagrievanceaimedatalteringthe
employmentstatusunderwhichhewashiredandpaid thetermsandconditionsofwhichhewasapparently
satisfied toaccept

Inconclusion whilethisisadifficultandunusualcase andonewhichhascausedmesomeconcern Iam
satisfiedthattheUnionhasnotmettheonusofdemonstrating onthebalanceofprobabilities that thegrievorwas
assignedteachingdutiessuchastomakehim afull timeemployee fortherequisite numberofmonthstogainhim
probationarystatuspursuanttoAppendixVIII Intheresult therefore thegrievance mustbedenied

DATEDATTORONTOthis8thdayofDecember 1995

KennethP Swan Arbitrator


